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PATKAR AND BA.KER, JJ.

Ahmedabad Cotton &c. Co.-Appellant.
v.

Bai Budhialt Rajaram-Respondent.
-, First Appeal No. 162 of 1926, Decided
on 17th December 1926, from the deci
slou of the Oommr., Workmen's Compan
-sation" Bombay, in Application No. 22
B·5 of 1926,

,Wor7cmel1o's Comp0n.satbol1o Art WH3j, S.3
Dea~~£ of soorkmz» caused through his act which

'Was ~I!o&!Clen.tal to his work-His act wzs held,
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under all the circumstances of this patti- to arise out oi and in the course of his employ-
'Cular case. ment."

That being so, in my judgment, this Where a temporary hessian cloth cover was
'application for leave to excus~ the 'delay spr~ad out under the roof to protect the cloth
'Oudht t b d' . d ' ' un ~r manufacture from dust because of certain

o . a e isrrnssed, . ,repaIrs o! the roof of the weaving shed of a mill,
~t rs therefore, ~nnecessary,to say any- a Jobb,er In t,he weaving department, while trying

thIng on themecibs of the application. to cut,a portlO~ of the cover to admit more light
'Though we thought it right to hear got entangled In the belt and was killed. '
M. N'lk t th t . . Held: that the act of the deceased workman

to I ~n on a poinb, we have not l~ removing the hessian cloth was incidental to /
thought ~t necessary to hear Mr. Mur- h~s work and was done in the performance of

. de:;hwar m reply. As reaards that a h~s duty, and arose out of and in tho course of
point would arise as to ;'hether the his employ~ent:-Vithin S. 3. [Po 224, C. 2)
'Subiect-matter of the suit amounted H. V. Dzvatza-for Appellant. - ,
to R~. 10,000 within the meaninz of, Ambedkar and B. G.Modak-for Res-
S. 110 of the Oivil~P.C. The conte;tion pendent,
of Mr. ~ilkant is that the test is the de- Patkar, J.-In this case one Kali
trimenh to be suffered by the defendants ?haran Nann was employedas a jobber
and that although the plaintiff himself in the AhlIl~dlllbad Cotton Spinning and
may not -recover more than Rs. 4,000, ~anufacturmg Company Limited, and
'Still there were several other sharers in died on November 30, 1925, as the result
the partnership, and the result of the of a~' accident -while employed. in 'the
accounts ordered by this Court might be weaving ~epartment. '
that they would be entitled to recover Some time before the date of the aeoi
'Other latge sums froni his cilents, the dent the Mill authorities had com
defendants, which in the aggregabe would menced the work of replacing the corm
amount to Rs. 10,000. o o gated iron sheets on the roof of the

On the other hand, Mr. Murdeshwar wea~ing department by wooden planks,
cited to us the case of Hirjibhai v, Jam- and In .order to protect the cloth, that
-shedji (7) to show that when you have a was being manufactured from the dust
<lase brought in the Court of the Second that wo~ldfall from the roof a temper
Class Subordinate Judge, then it must be ary.hesslan cover :vas put over .that
'taken tha.t the Subordinate Judge could porfion of the .weavmg shed where the
,:lass' a decree only up to R,. 5,000. work of replacing wag actually being
HO\V8\'er, we do not propose to express done. Two theories were advanced be
-any opinion on that interesting point. I for~ the lower Courts as to how the
only mention it to show that it has been accident happened, One was that while

''Dot overlooked. the jobber was putting the belt on the
I would, therefore, dismiss the appli- pully, the piece of the hessian cloth got

<nation for excusing the delay with C03ts,' entangled in tha belt and in trying to re
and, consequently, I would also dismiss move thah pieoe the deceased himself
,the petition itself with C03tS. got entangled. And the other theory

Blackwell, J.-I agree. was tha~ he went. to cut a'por,tion of
U D Ap"'l;cntz' )' rl' ':7 the hessian cover 1U order to admit more

• • JJ" • ,0" zsmzsseu,. l' ht d h .
(7) [L\I13] 15 Bam. L.-s, 1021-211. C. 783' - 19 a:n . t e accident happened. The

• Commissioner lias accepted the latter
theory, and in his judgment he says :

The jobber in question having discovered want
of light triei to remove it or cut it so as to Jet
light in. This work was really simple' not
involving any danger. Unfortunately, however
a portion of the cover got .antangled in the belt
(as the weaver -says) and in trying to removs it
the poor man was killed. A jobber in the weavino

, department is there to superivise the weaver~
and to help them in carrying au their work and
to remove impediments in their way. I do not
at all see how it could be said that if he tried
to get more light for the weavers by cutting or. I.:
removing the cover he was doing somethin" ;
which he was not employed to do. 0

Under proviso toS. 30 of the Work
men's Compensation Act 8 of 1,923, we



Appeal dismissed.
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player's benefit, and such' as the. workman 1~

oompetent to perform, then the workman in such,
a case is not outside the scope or sphere of his'
employment, and is within the protection of the
Act. .

In. this case we have to 'consider
whether the action of the workman was
reasonable, necessary and incidental to.
the work which was entrusted to him.
Some liberty must he left to the work
man in order to perform his work effi-
ciently. He was a jobber and was paid by
piece work, and it was both his interest.
and duty to see that the work was done.
efficiently, and if want of light interfered!
with the efficiency of the work and the>
production of the cloth, it was his duty,
if there was any impediment in the way.
to remove it. If he thought that the
existence of the hessian cloth interfered.
with the necessary light, it follows
that the removal of the cloth was reason"
able, necessary and incidental to the
work entrusted to him. And the learned
Oommissioner has found that -the jobber
in the weaving department had te>:
supervise the weavers and to help.vthem
in carrying on their work and to remove
the impediments in their way: We think
that the act of the workman in removing •
the hessian cloth in order to admit more
light was incidental to his work.~nd

was done in the performance of .his duty, .
and arose outof and in the- course-of his ~

employment.
In Butterworth's Workmen's' Compen

sation Oases, Vol. VIII, p; 56, the Ooutli,'
accepted the view of the County Oour~'_L
Judge who said: '

I find it was done in order to get over a difficulty
which he encountered in carrying out the work..
which he was employed to do, ,;iz. the driving;
of the motor-van. and that what he did was.
required to be done, and was honestly done in.
furtherance of the object which he was instruc··
ted to eflect, and I hold that, in doing it, he was
not acting outside the sphere of his employment.

We think that in this case the act of
the workman in removing the hessian :
cloth was done for the purpose of remov- '
ing the impediment in the way of ,the
work with which he was entrusted and
that the injury which was caused to the .• '
workman arose out of and in the course
of his employment.

We therefore, confirm the decree of.
the lo;"er Oourt and dismiss this appea.l1..
with costs.

R.D.
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have to':take the finding of.tbe lower
Oourt as correct, and to see whether

- there is any substantial question of law
involved in the case.

It is argued on behalf of the appellant
that the injury which was caused to the
workman in this case did not arise out of
and in the course of his employment
within the meaning of S. 3 of the Work,
men's Compensation Act. It is urged
that the work of removing the hessian
cloth belonged to the engineering
department and not the weaving depart
ment, and if the' workman meddled
with the work which was entrusted to
the' engineering department, the injury
which;as caused to the workman while
removing the hessian cloth did not arise
outof and in the course of his employ
ment. If the words were strictly con
strued, it might be said that the removal
of the hessian cloth did not arise out of

. and in the course of his employment, for
that was the work entrusted to the
engineering department. But if the
Act was liberally construed, the injury'
caused to the workman can be said to
have arisen out of and in the course of
his employment.

In Willis's/ Workmen's Gompensafion
(22nd Edn.), p, 40, it is stated :_

An-act, though strictly not one which the
. workman is required by his employment to per

form may still be regarded as within the .sphere
of hi~ employment if it is a reasonable or neces
sary thing to do -under all the circumstances;
unless it has been expressly... or impliedly... ex
cluded from his employment, or is such as to
c onstitute an added peril.

According to the evidence the removal
of the hessian cloth was not attended
by any peri1. Erackshaw Kaikohad
.Dastur says-in his evidence:

Beyond telling the carpenters under me that
tc protect the cioth which was being manu
factured on the looms from the dust falflng,
they should put hessian covers, I did not give
any orders. No necessity of detailed orders was
seen by' me as that work of putting and remov
ing the covers was done at a time when the
Mill was not working. The work was so simple
that I did not think it neceesary to entrust it to
Ii. particular ~au so that he may be held res
ponsible for It.

In Ruegg's Workmen's Oompensation
(9th Edn.), it is said (p. 115) :

If a workman is injured whilst doing his
work which, although not strictly the work re
quired o( him by. the terms of his contract, is
yet such: as a reasonable employer had he been
present would reasonably be eXJ?ecte~ to
acquiesce in the .. ,workman perfor:zung m the
special circumstances (although strIctly not an
emergency), and if such <1"0rk i~ for the em-
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