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MAD.GAVKAR AND PATKAR, JJ.

Nana Khandera; Ghad{J8~Accused-

Applicant.
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-spaoial Judge. was erroneous/,and that under S. 5,' CJurh-fee{' Act.Conse
neither of them had any . jurisdiction. to quently. ,there ha~ beau .no decision .. of.
debermina this parliioularin!ll%ei'. Inei- .. the CJurt·... so far as 'I amaware, under,
ede·utally. I may say that; n e . objeebion S.llJ-1. In thineciroum3tance3. I need
to the jurisdiction underS.' 5 wag ever' nof; pursue fhis p~r/;icularpJinf;. 'Th~,

lta.kenbY the appellant either .helore the result is that, this appall 'will be d is
taxing officer or before Mr;' Justice missedwibh C03tS.
Crump'. n was no/; until tha lasli deoi'D.D. Appeal dismissetl ":,
-aion wag given againsli him tha.t thii'l
'Poin!; was raised. If. then aeeording to ,
the appellant, the procedure under S. 5
was erroneous, it is difficult to see what
right of appeal there can be to this Court.
Ag poinlied out by thei!: Lordships of the
PriVY Council in RlJ,ngoon Botatou/1,{J 00.
Ld, v ,Oollector of Ra.ngoon (7) p: 27 :'. Emperor-OpposIte Party... ,,'

,An appeal does not exist in the nature of
-things. A right of appeal from any decision of Ori. Rev. Application No. 17·of 1927,
any tribunal must be given'by.express enactment. Decided on 28th June 1927.

Their Lordships were here cHing whab Cr~mJnal P,G., S. 195-Court has. power to
Lord Bramwell observed In 'the case of sanction prosecution for an ojfence be/oreGom'
theSa.ndb~wk Oha.rity Tl'usteesY. N01·th 11t$SS30ner appotl'lteit by it. .
Staffordshir8 Rai~way OompawIJ (8). , ; .Th~ oommissionerIs Silbordin'lht, the ClUrt

Nor 1
·£ we turn to S. 15 of the Le./;teril appointing him and the offance to retusa to.ta.ka'

the oath and ausIVdr the questioa pu~ by' the
FiLtant would any appeal necessarily lie eommlseiouerIs van offenceaga.instthe Oouet
becaug~ the appeal there given is from itself. ' [P 618 a 1]
orders passed in exercise of /;he original Ambeclkar and E.A.Padhye -'- for
jurisdiction pursuant to S. 13 of the Applica.nli.
recited Act. And when one turns to thep. B. Skingne-for.tbe Crown." '
.cbrresponding secbicnin the Government Madgavkllr. J. - The petitioner
(')f India Act, 1915, S. 108 (1) refers to Nana Khanderao has been convicted
'the exercise of the original and appel!ate under S. 179, I. P. C., for refusing to an.
jurisdictions vested. in tbe aoud. Bub swer questions put to him ' by the com"
it may be argued that. under S. 5 missioner appointed by the Subordinate
C()'.1rt-fees Ac~ the Court lS nat r.ea.l.ly Judge of Koregaon. The Iearned Sub
exercising its original or appalla.tlJ JU~lS' ordinate Judge. underS. 195. Civil P. C.,
diction and tha.li the Judge there ap' sanctioned his .proseeuticn under S.179,
pointed by the Chief JUstIC~ IS more ~n 1. P.O., and he has been convicted. and
the natura of persona deslgnata as In applies in revision. The single ground.
the case of the Chief Judge of the Small ta.ken in revision is that' the sanction by.
Ca.use aourt in certa.in matters arising the SubordiuateJudge is incompetent
under Municipal election,.. In these, and should have 'been by the commls
eirdum,liances:.and apa.r~.fro~ .theuse sicner. The offence alleged being under
of the words final deCISIOn lU S. 5. S. 179. I. P, C., the sanction would natu
we should find grea.t difficulty in a:ny rally be.under 8.195. el. (a.). Civil P.O.
evenli in dealing with the appeal which The question on lihe present applicetlon
is presented to us at this sbage, I!1 is ·whether the commissioner before
saying this, I do not overlook the provi-. whom the alleged offence took place Was
£lions of S. 19-1 of the Court-fees Act. or was not subordinate to the Bubor-
But Iwi,h to make it quite clear' that dinate Judge." '
Mr. Justice Crump was not : si/;/;ing .as It is conceded tha.t the commissioner'
the Te3ta m3ntary JUdge or in exerc:se is a public servant underS. 21,01. (4),.
of the Ol'dinary tastamentiLry jurisdic- I.P. O. ~ In the pre3ezit case, the com

',tioD, of the High OJurli.He was sitting missioner to examine accounts was ap- '.
on this .oecasion solely ag a Judge pointed under O. 26, Rs, 11 and 12. He
I3pacially designated to decide this, oa.se. vta"! appointed by theSubordinate Judge =
• (7) (19121 40 Cal. 21-16 r. C.188-39 I• .1\.., the Subordinate Judge could have tarmi-

197 (P. C.). .. ~' ,._. L J .nated his appointment at any time ; his'
.(8) (1877] 3 Q. B. D. 1=21> W. R. 229-17 . >!"" speeific duties were laid down with

Q. B. 10==31 L. T. 391.
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instructions: and under O. 26, R. 12, Wadia-for Plaintiffs.
oi. (2), the Subordinate JUdge ha.d power Ohagla-for Defendant.
to direct furtber inquiry.If he had reason Judgment.;-(The material portion
flo be dissatisfied with the proceedings, of the judgment is as follows:)
and report of the commissioner. It is The only question which remains
difficult, in our' opinion. -to conceive of is the' question of law, whether
greater subordination than what is im- in this view ,of the facta, the premisea
plied by all these acts. Appointment, in suit fell under S. 2, C1. (a) ,(U)..
exercise' of power and termination 'of Rent Act, .and whether the standard
appointment were all throughout in liLw rent of these premises was Rs, 225 or
subieet to the orders and supervision of whether tbe plaintiffs are only entitled'
the Bubordinete Judge. Reliance was to come in under 8.4 in respect of the'
placed for the petitioner on N arasim: amount they spent. I am of opinion
hayya v, V~nkatasawmi (1). There. in that for the reasons and in the view
the judgment, it was observed. (p.686) I, of the law taken in Ohapsey Umersey

The subordination of one public servant to ' v. Keshavii Damii u) and in I the un
another may arise either from express enactment reported decision of Pratt, J .• in Tricum
or from the fd>ct that both public servants belongto the same department, one, being superior in dae Gordhandas v, N arayanlal Bansilal
rank to the other. : (2) and English cases such a.s Stockham
, ' There it was held that a villageMun·v.Eastol~ (3) and Marchbank v. Oampbell~
~if in Madras, 10 whom a theft waS (4).tbe,pIaintiffs are, entitled to have
reported. was not subordinatetothe Bub- these premises treated as new. premises.
Magistrate. The dictum has ,'no, appli- in respect of which the defendant had
cation to the facts of the present case. no complaint but submitted to have
As far as we can judge of the intention them, treated as new premises, as, for the.
of the legislature and in the light of public tila:tter of tbat,did every, other tenant as,
policy the offence to refuse to take the oath far as record goes with the single excep
and answer the questions put by the tion of one tenant Dr. Moses for a small
commissioner appointed by the Court is amount of rent due for the single" room.
an offence adainst the Court itself, and I am of opinion that the two flats oe
theO,mrt p;rhaps canmore appropriately oupied as a single flat by the , defendant
consider the question of sanction rather in November 1920 were premises not to
than the commissioner appointed by it, be identified with, the premises as they
For 'the purposes of the present applica- stood before the wall fell down and be"
tion. however,. it is .not necessary to fore Fazalbbai made extensive altera-.
consider this question more deeply. tions. "In other words, the identity of

We hold that the, aommissioner ,was the premises changed. In I so holding I
,'subordinate to the Subordinate Judge desire carefully to guard myself~ against,
who appointed him- and the sanction is, any judicial decision that a landlord can

ltherefore; proper. ,The' application fails by a pretence of substantial alterations-
jand [s dismissed." ". deprive tenants of the benefitof standard

N.D. ' Rule dzscharged. rent. , On the contrary, in view of the-
, (1) {19G8] 18 M. L. J. 584. settled policyof the Renl! Act, it is quite-

---- clear that the Courts would not lend'
A. I. R. 1927 Bombay 648 themselves to any such action bub'

"MADGAVKAR, J. would have to be carefully satisfied that
, Ibrahim Fazalbhai and others-Plain· the identity of the new premises has

tiffs. been really altered so as to enable a.
.v, landlord .to do what he did in the present.

'Jan Mahomed Rahim-Defendant. case. evidently withoutlLny deliberate
. O. C.J.Suit No. 1582 of 1926, Decided act of evicting the old. tenant or merely

on 18th July 1927., to raise the rent. .
, Bombay Rent Act (War Restrictions) Act. 8. 1, N.1J.' Sui't decreed.

OZ. (a), (U), i-Reconstruction of wall and, exten'
sivealterations make new premises. ' '(1) A. r. R. 1921 Bom, 224=45 Born, 744.
>Where a landlord reconstructs the wall which (2) O. O. J. Suit No. 43 of 1925 decided· onl

has fallen down and.makes extensive alterations, - 1fjjth A)?ril1925 by Pratt; J., , - ,
he is entitled to regard them as new premises:, (3) [1924] 1,K. B. 52.'
A. I. B. J921IJom. 224, Rel, an. [P 648 92](4) [1~23) 1 ~. ,B. 24?
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