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special Judge, wag efro_neo@é‘,f’_add‘ that
neither of them had any. jurisdiction . to
-determine this particular ‘maktet. = Inei-

- denfally, I may say fthab: nol objestion
to the jurisdiclion under ‘S.- 5 wa3 ever-

taken by the appellant -either bofore the
taxing officer or before Mr.  Justice
Crump. - Tt was nat until the last deci-
sion was given against him fhat this

point was raised,  If, then according to .

the appellant, the procedure under S.5
wag erronsous, it is difficult to see what
right of appeal thete can ba ta this Court.
Ag pointed cut by their Liordships of the
Privy Council in Rangoon Botatoung Co.
Ld. v Collector of Rangoon (7) p. 27 * -
-An appeal does not exist in' the. nature of
things. A right of appsal from any decision of.
any tribunal must b given'by.express ecactment.

Their Lordships were here citing whab
Liord Bramwell observed in the case of
the Sandback Charity Trustees v. North
Staffordshire Railway Company (8). :

Nor if we turn to S. 15 of the Latlers
Patent, would any appeal necessarily lie.
becauss the appeal there given is from.
orders passad in exercise of the original
jurisdiction pursmant to S. 13 of the
yocibed Act.  And when one turns to the
eorrasponding section in the Government
of India Act, 1915, S. 108 (1) refers to
$he exercise of the original aund appellate
jurisdictions vested in the Court. Bub
it may be argued that under S. 5
(ourt-fees Ach the Court is nob really
oxercising i3 original or appellate ju‘rxs-
diction aund that the Julge there ap-
poiated by the Chief Justice is more in
the nature of psrsona desiguaba as 1n
the case of the Chief Judge of the S_nqa,ll
Clause Courb in certain matbers arising
ander Municipal elechions. In these
gircumstances, and apart ’frou'x the use
of the words “ final decision™ in 8. 5,
we should find great difficulty in any
event in dealing with the q.ppaa.l which
js presented to us ab this sbage. In
gaying thig, I do nob overlook the provi-.
gions of 8. 19-1 of the Court-fess Act.
But I wish to make it quite cléar - thab
Mr. Justice Crump was not sitbing as
the Testamantary Judge or in exercise.
of the ordinary %esbamentary jurisdie-
“.gion of the High Caurt. He was sititing
on bhis .oceasion solely ' as ‘a Judge
spacially designated to- decide this cade

(1) 11912] 40 Cal. 21=16 I C..188=39 L A.
7 1972 O, 5 '

{8) [1877] 8 Q. B, D, 1=26 W. R. 229=47 L.J,

Q. B. 10=37 L. T. 391.
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under 8. 5, Courb-fess Act. ~ Conse-
quently, there has been no decisicn of
* the Court',” 50 far ay [ am aware, under,
8.19-1. In these ciroumstances,” I need
nob pursue thiz particular- point, - The
result is that this appeal "will bs dis-
missed with costs. . . . . . S
DD © Appeal dismissed.
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. MADGAVEKAR AND PATRAR, JJ, .
Nana Khandera = Ghadge—Accused—
Applicant. S
. v. ' y : "
" Emperor—Qpposite Party. . . "
Cri. Rev. Application No, 17 of 1927,
Docided on 28th June 1927, = ~ . v
Criminal P, .C.; 8. 195—Court has power (o

sanciion prosecution for an offence before Com=
missioner appoénted by ity - . :

.Tha commissioner is Sabordinabs to the Court
appointing him 'and the offance to refusa to take .
the oath and answar the qu:stion pub by the
commissioneris -an offenca against the Court
itself, - I . ) " [P648 0 1Y

Ambedkar and K. A. Padhye — for
Applieanf, -~ - -0 oo

P.B. Shingne—tor the Crown.
- ‘Madgavkar, - J. — The petitioner -
Nana Khanderao has been - convicted
under 8,179, 1. P. O, for -refusing to an-
swer questions put to him ‘by the com*
missioner appointed by the Subordinate
Judge of Koregaon. The lsarned Sub-
ardinate Judge, under 8. 195, Civil P. G.,
sanctioned his prosecubion under 8. 179,

1. P. G, and he hag been convicted, and

applies in revision, The single ground .
taken in revision is that - the sanction by,
the Subordinate Judge is incompebent
and should have been by the commis-

gionar. The offence alleged bheing under

$.179, 1. P. C,, the sanchion would natu-

rally ba under 8.195, ¢l. (a), Civil P. C.

The question on the prasent application

is whether the . commissioner bhefore

whom the alleged offence took place was

or was nob subordinate o the Suabor-

dinafe Judge. o .

It is coneeded that the commissioner
is a public servant under 8. 21, Cl. (4),.
I.P.C, - In the present case, the. com-
missiener to examine accounts was ap- °,
pointed under O, 26, Rs. 11 and 12. He
wag appointed by the Subordinate Judge :-
the Subordinate Judge could  have termi--
nated his appointment ‘at any time 3 his"
gpecific duties were laid down with

~
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1nst1uctmns a.nd under O. 26, R. 19,
01.-(2), the Subordinate Judge had power
to direct further inquiry if he had reason
to be dissatisfied with the proceedings.
and report of the commissioner, If is
difficul$, in our” opinion, -t0 conceive of
greater subordination than what is im-
plied by all these acts, Appointment,
exercise of power and termination of
appointment were all thloughoub in law
subject to the orders and supervxsmn of
the Subordivate Judge. Reliance was
placed for the petitioner on Narasim-
- hayyo v. Venkatasawms - (1). There, "in

the judgment, it was observed. (p.586) ;.

The subordination of one public servaunt to
another may arise either from express enactment
ot from the fact that both public servants belong

t0 the same department, one- bemg sunenor mr

rank to the other, :
. There it was held that a village Mun-
sit.
reported, was nob subordinate to the Sub-
- Magistrate. The dictum has no appli-
cabion to the facts of the present case.
As far as we can judge of the intention
of the legislature and in the light of public
policy the offence to refuse totake the cath
and answer the questions . puf- by the
commissioner appointed by the Court is
an offence against the Court. itself, and
the Court perhaps can more appropriately
‘lconsider the questmn of - sanction rather
than the commissioner appointed by it.
Tor the purposes of the present applica-
tion. however,. it is not necessary to
consxder this question more deeply.
_ | We hold that the commissioner was
- subordinate to the Subordinate J udge
who appointed hlm and the sanction is,
therefore, proper. The appllcablon fails
jand is dismissed.
N.D. . Rule dzsokarged
T{1) (1908]18 3. L. J. B8,

———e

A I 'R. 1927 Bombay 648
MADGAVEKAR, J. :
. Ibmhzm Fazalbhm and others—-—}?la.m«
t;ﬂ's o
Jan Mahomed Rahzm—-—Defendanb
. 0. C.J.Suit No. 1582 of 1926, Decxded‘
_on.18th July 1927,

Bombay Rent dct (War Restrictions) det, 8.1,
Cl. (a), (12), 4—Reconstruction. of wall and \extan
sive alterations make new premises, ‘

.. Wherae a landlord reconstructs the wall which
has fallen down and.makes extensive alterations,

he is entitled fo regard them as new premises: -
4.1. B.1931 Bom, 924, Rel on. . [P648C g}

IBRAHIM FAZALBHAI v. JAN MAHOMED (Madgavkar, J. )

‘in Madras, {0 whom a theft was

182%

, Wadm—_-—ior Plaintiffs. =
Chagla—for Defendant. . »
Judgment—(The material portion

of the judgment .is - as follows:)
The only .. quesfion. which - remains
- the "question of  law, whether

in thxs view of the facts, the premises
in suit fell under 8.2, OL (a) (i),

Rent Acf, .and whether tha standard
rent of these premises: was Rs, 225 or
whether the plaintiffs are only entitled -
to come in under S.4 in respect of the-
amount they spent, I am of opinion

that for the reasons and in the view
of the law taken in Chapsey Umersey-

“v. Keshav§i Damsi (1) and in :the un-

reported decision of Pratt, J., in Tricum~
des Gordhandas v. N amyanlal Bansilal
(2) and English cases such as Stockham.

v. Baston (3).and Marchbank v.Campbell.
(4), the. plamtlﬁ's are enbitled .to have
these prémises treated as new. premises.
in respect of which the defendant had

no ‘complaint but submxtted to have-
them freated as new premises, as, for the
matter of that, did every-other tenant as.
far as record goes with the single excep-

fion of one tenant Dr. Moses for a small

amount of rent due for the singlé room..
I am of opinion that the two flats aec-

cupxed as & single flab by the  defendant
in November 1920 were premises not to
be identified with the premisesas they
stood before the wall fell down and be~
fore Fazalbhai made extensive altera-:

tions. Inother words, the identity of

the premises cha.nged In'so holdmg I
desire carefully to guard myself, againsh
any judicial decision that a landlord can
by a pretence of substantial alterations
deprive tenants of the benefit of standard
rent. On the contrary, in view of the
settled policy of the Rent Act, it is quite
clear that the Courts would not lend’
themsalves fo any such action buf:
would have to be carefully satisfied thaf
the identity of the new premises has
been really altered so as. to enable a
landlord to do what he did in the present:
case, evidently without any deliberate
act of evicting the old tenant or merely;
to raise the rent ‘ :

N.D. ) Suit decreed

(1) AL R. 1921 Bom. 2z4~45 Bom, 744, -
{2) O. 0.7, Suit No, 43 of 1925 declded ons
- 16th April 1925 by Ptatﬁ J.. -

(8) [1924] LK. B. 52.° -

(4) {1928} 1 K. B. 245,

S——
[
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