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‘one place o’ anobher on his travels, is nobi

such residence ag'is sufficient in law. That
was pointed ont in 82 ALL 208%at p. 205 and
also by our appeal Court in 38 Bom 125.7

The question’ is whether bona fide resi.
dence must also be permanent. If that wasg
so, no residence which is temporary, even
"though not casual and even though not for
a passing purpose, can ever be bona fide,
maerely because it is not permanent. Some
degree of continuity of residence is, how-
ever, necessary. There must be something
more than a mere passing temporary occu-
pation. If, however, it was the intention of

the Legislature in the Act of 1936 to mean-

by the word “resides” a permanent resi-
dence, there was nothing to prevent it from
‘having said so clearly. Plainfiff in her evi-
dence stated that she intends to stay in
Bombay permanently for the reasons given
by her. Her intention in itself is immaterial,
for she can change it at any time. But the
evidence with regard to her infention is still
relevant for the purpose of determining whe-
ther her residence is merely casual or for a
temporary purpose. She stated that she left
her husband’s house at Upalwai sometime
in November 1939, and never intended for
some reason or the other toreturn to it. Her
permanent residence during her married
life would naturally be that of her husband:
Having broken away from his home and
having gone with the intention of not re-
turning to it, the question is what wasreally

her place of residence. The mere fact that ’

her father has a permanenf residence:in
Secunderabad and that she went and stayed
with him for some time, especially for the
purpose of her confinement, as she always
used to do before, does not make herfather’s
place her permanent residence.: She denied
that she was residing in Bombay merely for
the purpose of this suit. I need not point

out that there are various cases on either.

_side of the line in which a short period of a
fewdayshagbeen in some Courts considered
sufficient to establish residence and by some
Courts considered insufficient. Many of the
earlier ones are mentioned in 14 Bom #41.°
In 38 1 & 129,° the appellant who at the date

6. (*10) 82 A11 203 : 510 871: 7 ALY 193, Arthur

. Flowers v, Minnie Flowers, .

7.(14)1AIR 1914 Bom 211: 201C 492 : 88

" Bom 125 : 15 Bom L R 593, Nusserwanji Pestonji
Wadia v. Eleonora Wadia.

8. ('90) 14 Bom 541, Shn Gosva.m1 v. 8hri Govar-
dhanlalji.

9, ("11) 34 Mad 257 : 11 I C447 ;881 A129: 21
M L J 669 (P C), Srinivasa Moorthy Y. Venkata-
varada Iyengar.
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of the suit had taken a house on hire in
Madras and intended staying there with his
family for some months was held by the

‘Privy Council to be residing in Madras. But
" ag 1 have said, there are cases on either side

of the line, and the meaning of the term
“residence” must depend upon the circum.
stances of each case. If a person resides|
permanently at a particular place, there can
be no doubt that that is his or her residence.
But the residence ‘need not necessarily be
permanent. It is enough if it is bona fide,}
with an element of continuity about it, so!
that even if it is nob' permanent, ‘it cannot
be said to be merely casual or for a tem-
porary or passing purpose. I am satisfied,|
therefore, that the plainfiff is residing in
Bombay for the purpose of 8.29 (3), and
that the leave which was asked for was
properly granted. ‘

Under the circumstances -the’ Ch&mber
Summons must be dismissed with costs. I
have heard both counsel on the question of
costs.. The hearing of this Summons has
lasted for more than a day and has also in--
volved the taking of evidence on both sides.
The Court now has power under R. 785 (R)
to give any special direction as it chooses in
its diseretion with regard to the payment of
costs. - I ‘direct’ the defendant to pay the
plaintiff’s costs of this Sumrmons as if the .
Summons was adjourned into Court and the

_ costs were faxed as of a Summons adjourned

into Court on the original mde, refresher
being allowed. ’

R.E. - - Summons diSmissed.

" (28) A. L R. 1934 Bombay 334
* ~ BROOMFIELD AND DIvATIA JJ.

 Alla Datta — Applicant
A
Emperor. .

" Criminal Revn. Appln. No, 69 of 1941, Declded
on 81st March 1941, from order of Gommlssxoner
of Police, Bombay.

Bombay City Police Act (4 of 1912 as amend-
ed by Act 14 of 1938), S. 27—Order under S. 27
by Commissioner is not revisable under 8. 439,
Criminal P, C.

Even the amendments to 8, 27 by the Bombay Act
14 of 1938 have not the effect of constituting the
Commissioner of Police a Court for the purposes of
8, 27. When he makes an order under that section
he is merely an executive officer and not a Court
subordinate to the High Court and hence hisorders
are not subject to revigion, His order can be con-
sidered by a Court only when the validity of the
executive order is called in question in a prosecu-
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tion for breach of the order :
Bom 514 and (' se) 25 A 1 R 1938 Bom 338 (F B),
Ref. . [P836C1,2]

B. R. Ambedkar and G. J. Mane—for Applicant.

M. C. Setalvad, (Advocate-General) and R, 4.
Jahagirdar { Gauemment Pleader) — foz- the
Crown,

Broomﬁeld J. = * 'This i§ an a.pphcatlon
for revision by one Alla Datta Mahamad
Siddik against whom the Commissioner of
Police, Bombay, has made an order under
8. 27 (1) (), City of Bombay Police Act
(Bom., 4_of 1902), as amended by Bombay
Act 14 of 1938, directing him to remove him.
self from the City of Bombay. The Advo-
cate.General; who appears for the Crown,
has taken a preliminary objection that the
revision application does not lie. So far as
we are aware, the only precedent for an
application to the High Court seeking to

revise an order by the Commissioner of

of Police is cri. Appln. for Bevn. No. 50¢ of
1934, which was disposed of by the Chief
Justice and N. J. Wadia J., in February
1935. This Court was of opinion that the
Police Commissioner’s order, which of course
was made under the Act as it stood before
the amendment, was not justified by the
_provisions. of the Act. Nevertheless, it was
held that, as the Commissioner was not.a
~ Court subordinate to this Court, there was
no jurisdiction to interfere with the order.

The posmlon is of ceurse different where

a person is prosecuted and a Court is asked
to impose a penalty for breach of the order.
" It was held'in 33 Bom L R 1164? that, though
. the order of an executive officer, not being
an order of an inferior criminal Court, can-
not be set aside in revision, nevertheless
when. an executive officer makes an order or
issues a notification, and an attempt is made
to enforce he exaction of a penalty againgt
a person committing a breach of such order
or notification, it becomes the duty of the
Judlclal atthority to consider whether the
order is properly made or not. This case
was followed and the principles laid down
.in it were explained by a Full Bench deci-
sion, 40 Bom L R 483.% In the course of his

 judgment the Iea.rned thef Justice said

(p. 492) :

- 1. Cri. Appln. for Revn, No. 504 of 1934, decided on
8th February 1935 by Beaumeont, C. J. and N. J.
Wadia J., Emperor v. Gulabdin Pathan, - o

2. (’31) 18 AT R 1951 Bom 514 : 1351 C 484 :- 83
- Cr1,J 169 : 88 Bom L R 11864, Emperorv Anna
. 'Vithoba. S

3. (’38} 25 A TR 1938 Bom 338 176 1C 839 ‘89
- CrLJT792:ILR (1938) Bom 403 : 40 Bom L R
483 (¥ B), Emperor v. Yarmahomed Ahmedkhan,

CALTA DaTTA v. EMPEROR (. Broom field J.)
''81) 18 A TR 1931 .
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- It may be conceded thaﬁ an’ order made under
S 27 is an order made by an executive officer, and
is not sub]ect to appeal or revision in any Court.
But it i3 a very different matter to affirm that
when an attempt is made to impose a penalty for
freach of an order made under the section, the
validity of the order cannot be impeached.

Farther on he said (p. 493) :
In all charges before a Maglstra,te under s, 128,

" City of Bombay Police Act, (that is the section by

which breaches of orders under s. 27 are made
punishable), it is, in our judgment, incumbent
upon the Magistrate- to be satisfied, first, that the
accused was informed by the Commlssmner of the
charge against him with sufficient particularity to
enable him to answer the charge, and that he wag
given an opportunity of so answering;and, second-
ly, that there was material before the Commissioner
of Polies on which he could properly hold that the
conditions of 8. 27 had come Thto operation.

It is clear from these authorities and it is
conceded thab prior to the amendment of
the Bombay City Police Act by Act 14 of
1938 the order of the Pohce Commissioner
was nob sub;ect to revision by the High
Court. It is contended, however, on behalf
of the applicant here that the changes made
by that amending Act have altered this
position. It is necessary, therefore, to notice
what these changes are. There ig first of all
an alteration in the language of 8. 27 (1) (a).
‘Whereas the original provision dealt with
the movements and designs of gangs or
bodies of persons, the clause as amended -

_provides that the movements or acts of any

person may be regulated as provided in case
it ‘shall appear to the Commissioner thab
they are causing or calculated to causealarm,
danger or harm. Then there are a number

_of sub-sections. which are newly enacted.

Sub.section (4) provides that befors an order
is made under the preceding parb of the

‘Section, the Commissioner shall inform the
. person concerned in wrifing of the general

nature of the allegations against bhim and
give him areasonable opportunity of ex. .
plaining those allegations. Provision is also
made for the examination of witnesses offer-
ed by the person concerned and for his ap.
pearance before the Commissioner of Police.
Sub.section (5) provides that the Commis.
sioner or other officer authorised in this
behalf may exercise all or any of the powers
of a Court under ss, 75 to 77, Criminal P. C,
Those are the sections of the Code dealing
with warrants of arrest. Sub.section (6)
provides that any person aggrieved by an

“order made by the Commissioner of Police

under the preceding part of the section
may appeal to the Provincial Government
within 80 days from the date of the order.
Sub.section (7), which is the one on which
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the applicant mainly relies, is in these
ferms : B iy

An order passed by the Commissioner of Police
under sub-ss. (1), (2) or (2A) or by the Provineial
Government under sub-s. (6) (i. e. in appeal) shall
not be called in question in any Court except on
the ground that the Commissioner of Police or the
officer authorized by him under sub-s. (4) had not
followed the procedure laid down in the said sub-
section or that there was no material hefore the
Commissioner of Police upon which he could have
based his order or on the ground that the Commis-
sioner of Police was not of opinion that witnesses
were unwilling to come forward to give evidencein
the public against the person in respect of whom
an order was made under sub.s. (1).

Sub.s. (8) provides that notwithstanding
the preceding provisions no police officer
ghall be required to disclose either to the
person against whom an order is made or to
the Court the sources of his information.
It is conceded by the learned counsel on
behalf of the applicant that if the High
Court is competent to entertain this appli.
cation it must be on the footing that a

- revigion application lies under 8. 439, Crimi.
nal P. C., by which the High Court has
power to revise the proceedings of Courts
subordinate to it. Dr. Ambedkar’s argu.
ment is that the amendments to which I

have drawn attention have the effect of

constituting the Commissioner of Police a

. {Court for the purposes of 8. 27 o that when

he makes an order under that section he is

no longer merely an executive officer but a

Court subordinate to the High Court whose

proceedings are subject to revision. In sup:
port of that argument he mainly relies, as

I have said, on-the provisions of sub.s. (7). We

are unable to agree, howevey, that this new
sub-section has the effect for which he con.
tends. Before we comse to sub.s. (7) it may
be pointed out that sub.s. (4) in requiring that
due notice of the nature of the allegations
should be given to the person concerned

and in providing that he should have a rea.

sonable hearing is merely giving effect to
the findings of the Full Bench case, 40 Bom
L R 483.% Sub-g. (5), in our opinion, is op.
posed to the argument that it was intended
to make the Commissioner of Police a Judi.
cial Officer or Court. If i was intended
that he was to be a Court, it would bave
been superfluous to provide that he was to
exercise all or any of the powers of a Court.
The provision in sub.g. (6) for an appeal to
QGovernment is also we think difficult to re.
concile wifth the view that the Commis.
sioner’s order was intended to be regarded
as & judicial order of a Court. :

Sub.section (7) is in a negative form. I

SorABJI RUSTOMII v. EMPEROR

A LR,

does not on the face of it empower the High
Courb or any other Court to do anything
but merely provides that the Commissioner's
order or an order by the Provincial Govern.
menb$ in appeal shall nof be called in ques.
tion in any Court except on certain grounds,
The grounds stated are practically the same
as those mentioned in the Full Bench judg-
ment ag matters to be considered by a Court
when the validity of an executive order ig
called in question in a prosecution for breach
of the order. Dr. Ambedkar says that if
the position of the Commissioner and the
nature of the orders made by him were nof
intended to be changed, there was no reason
to enact sub.s. (7), the provisions of which
might have been -left to be deduced from
the Full Bench judgment. This argument,
we think, is unconvincing. It by no means
follows that the Legislature intended to go
beyond the provisions of the Full Bench
judgment because the effect of that judg.
ment is included in the Act as amended. In
“our opinion, go far ag the point now before
us ig concerned, viz., the question -whether
an order of the Commissioner of Police
under this section can be revised by the
High Court, the position is precisely the
same as i was before the amendment.
We cannot accept the contention that the
effect of these provisions is that the Com-
missioner is now a Court subordinate to the
High Court. We think he remains as before|
an executive officer.. His orders may be
called in question as before in the circum.
stances referred to in 33 Bom LR 1164? and
40 Bom I R 483.% But no application for re-
vigion of his orders lies direct to the High
Court. That being so we have no jurisdiction
to deal with the application on the merits
and the rule must be discharged. —_—
R.E. Bule discharged.
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‘Sorabji Rustomsi Irani and others
' | Applicants
e oo ,
Emperor, - ,

Criminal Appln. No. 471 of 1940, Decided on
22nd January 1941, for transfer of appeal pending
before Oity Magistrate, Bholapur.: ;

Criminal P. C. (1898), S, 526 — That Magis-
trate dealing with case is subordinate to Magis-
trate who has sanctioned prosecution is not by
itself ground for transfer of case to Sessions
Court — There should be reasons for thinking

that former is likely to be influenced by opinion
of latter. . o
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