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in construing 8. 8(1), English Act, that the section:
was capable of this wider interpretation also. We
are inclined to accept this wider interpretation —:
which ig in consonanee with this prmcxple. We,:
therefore; hold that the expression ‘any. person’
.would include person like the applicant who
comes within the definition of ‘the expregsion
‘landlord.” We, therefore, affirm the convietion
and the sentence, No doubt rule had been issued

at the time of the admission of this application-

for the enhancement of the sentence. But. we'
think that the sentence of simple imprisonment -
. for six months is quite adequate and we ses no
reagon to enhance the sentence The tule is dxs-
charged

“R.G.D.. " Bule dzsckarged. .
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Nm ayan Bamchandra Jarag and another
— Accused v.. Emperor. -
" Confirmation Case No. 10'of 1947 lmd Cnmma] Ap-
peal No. 176 of 1947, Decided on 9-7-1947.
Criminal P, C. (1898}, Ss. 375, 423, 418 —Death
sentence passed by Sessions ]udge at. jury trial on-
majority opinion—Appeal by accused and confirma-
-tion case before High Court—It is not necessary to
dispose of appeal before dealing with confirmation

case — Powers of High Court mentioned in 8. 376 -

are not affected by S. 418 (1) and S. 423 (2) — High
Court is bound to consider all questions of law and
fact,

Section 376 must be.read as confemng upon the
High Court the powers mentioned in Cls. (a), (b) and (c)
of the said section, unaffected by the provisions of
8. 418 (1) and S. 423 (2). Section 376 deals: with an
exceptional class of cases and to such class of eages the
general provisions of 8. 418 and S, 423 cannot apply.
When an appeal preferred by the aceused, convicted and
sentenced to death, and the case for the conﬁrmatlon of
the sentence are both before the High Court it ig not
necessary to dispose of the appeal first before dealing
with the confirmation case. Both the confirmation case-
and the appeal arise from the same order of conviction:

- and if a case is made out for the exercise of the powers
of the High Court under 8. 376 in favour of the ac-
cused, thoge powers will bave to be exercised whether
the accused hag made an appeal or.not. It would there-
fore, make no difference even if the appeal preferred by

" the accused is technically heard before final orderg are -

passed in the confirmation case. (Paras 4, 5]
In such a case the High Court is entitled and- indeed
bound to consider all questions of fact and law which
arise for decision of the High Court. It is.true that in
deciding these questions the High Court may take into
account the fact that there has been a trial by jury and
the jury have returned a majority verdict of guilty
against the acocused. But the importance of the said
verdiet cannot be exaggerated when the case falls to be
‘decided under 8. 376: 33 A,1.R.1946 Bom. 446, Bel. on.
[Pum 5]
Annotation :-~(46-Com.), 8. 378, N. 1, Pt. 2,
Cases referred :—
‘1. (°15)-17 Bom. L..R. 1072 : 2 A.LR. 1915 Bom. 243:
31 1.C. 994 : 16 Cr.L.J, 818 Emperor v. Daji Yesaba.
2 ('45) 48 Bom. L. R. 163 : 33 A, I, R. 1946 Bom. -
1446 : 226 L C. 495 : 47 Cr, L. J. 962 Emperor v.
Narhari Borkar.
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i.B. R. Ambedkar and V. R, Gadkari—for Accused '
S. G. Patwardhan, Government Pleader —
; for the Grown :
Gajendragadka.r J ._Thxs confirmation case
and appeal arise from the sentence of death
passed by the learned Sessions Judge at Poons.
against the appellant, The appellant and another.
were charged in the Court of the learned:Ses..
gions Judge with having committed an offence
punishable under s, 302 and 8. 802 read with

-8.109 respectively. The prosecution case- wag

that on or about the night between 25th and 26th
August 1946, the appellant intentionally caused
the death of one Yeshwant Sapre by stabbing
him-with- a knife and thus made himself liable
to be punished under 8. 302 and the case against
the other person was that on the same day and:
about the same time and place he abetted the
appellant in the commission of the said offence
of murder. The cage against both the accused
was tried with the aid of jurors. The jury un.
animously returned a verdict of not guilty-in
regard. to. the charge. against accused 2. The
learned Judge agreed with that verdict and-.
ascquitted the said accused of the said charge. As,

.regards the appellant the jury were divided,,

5 being of the opinion that he was guilty of the
offence charged, while ¢ were of the opinion that -
he wasg not guilty of the said charge. The learned
Sessions Judge took the view that the majority

- verdict of the jury could not be regarded as

perverse and agreed with that verdict. Accord-

-ingly, he convicted the appellant of the offence

under 8.802 and ordered that he should be,
hanged by the neck until he was dead. Thaf is
how the confirmation ecase and the appeal by

the accused have come before us for dlsposal
tOdB.y. -

S\ [l At the hearing o these ma.tters the learned

Government Pleader has raised a preliminary’

“point of Iaw, He has contended that since the
.acoused has preferred an appeal against his con:-

viction and sentence in this case, we should, and
in fact ought to, dispose of the said appeal before
dealing with the confirmation case, and in dis-

‘posing of the said appeal our powers would not

be wider than those mentioned in 8. 423 (1) read

-with sub.s. (2). In other words, the argument is-

that the appeal preferred by -the accused can
succeed only if if is shown that the charge given
by the learned trial Judge to the jury suffered
from misdirections or. non-directions and ' that
the said misdirections or non.directions resulted

in a verdict which is erroneous. If the accused

fails to satisfy the requirements of 8. 423.(2), his
appeal must fail, and in that event the question-
of confirming the sentence in'the confirmation
case may have to be decided almost solely on.
the consideration a3 to whether the sentence of
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~ death is justified or not. The learned Govern:
ment - Pleader has conceded that the uniform
practice of this Court hag been to hear: both the
confirmation case and the appeal preferred by
the accused together and fo deal with the merits
of the case on the basis that all material .ques:
tions of fact and law can-be agitated by the
accuged. . He has,; however, suggested that this
practice is inconsigtent ‘with the provisions of
*the Code and has asked.us to decide this- point
as & matter of law. - In support of his conten.
tion he has relied very largely. on the observa.
tions of Hayward J: in 17 Bom. L. R. 1072} ~

" .2+{8] In 17 Bom.L.R, 1072! this question was rais-
" ed before Batchelor and Hayward JJ.; but their
Lordships did not decide it on .the merits. They

~ referred to the uniform practice which had pre. -

vailed in this Court and proceeded to .deal with
the merits of the cage on the basis that all ques-
tions of fact and law had to be decided by them.

Hayward J., however, apparently. entertained

- gome doubt as to the correctness of this practice
and made certain observations in that behalf ; -

- “no -considered .case has been cited before us,”- gaid—

Hayward. J., in which it was held upon full argument
that the evidence in support of the facts.found by the
jury is laid open by the mere submission to the un-
restricted judgment.of the confirming Court” (p. 1073).

He- also proceeded to observe-that should ‘the

- question ag to:the powers of this Court in deal:
ing with confirmation cases be hereafter raised,
- the answer would entirely depend. on the inter.
_pretation of the language used in 83.874 to 376,
Criminal ‘P, .0,,and he pointed out.that’s, 874
does mot require”the convictions, but: only the
gentences of death, to be:submitted: forconfir-

_ mation by the High Court:- He then referred: to
the provisions:of 8s.-875 and 876 and was dis-
- posed-to take the:view .that the-cases contem-

plated in the. said. two sections ‘might well ba

such cases in which there had- been an.error of .

law, such. as impropérly : withholding evidence
from, or misdirection in.the charge to, jury, and
he emphasised ‘the fact thiat the proviso to 8. 876

. lays:down that it is only after-the disposal-of

an appeal by an accused, if any, that the powers
of confirmation or otherwise of the. sentence-of
death can be exercised by the High .Court.-The

learned Government Pleader has suggested that

the doubts expressed by .Hayward J. are well
founded and the practice prevailing " hitherto in
dealing with confirmation matters as though the
- restrictions of s 423(2) d1d not a,pply should be
dlscontmued

~[4] It seems to us tha,t in deczdmg the ques- .

txon a3 to the powers.of this Court while dealing
with confirmation cases the.fact that the accus-
. ed in question-has preferred .an- appeal ' cannot
. make any: material difference; It is true that
the proviso. te. 8. 876 lays down that no order of
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confirmation shall be made until the period.al:

-lowed for preferring an appeal has expired, or,

if an appeal is presented within euch period, un-
til such. appeal:is disposed of." This provigo is
intended to safeguard the right of the accused

‘to make an appeal and to have his case argued
. by an advocate of his own choice. If the powers

of this Court in dealing with confirmation cases
are not affected by the limitations imposed by
S, 423(2); the fact-that an appeal has been pre.
ferred by an accused cannot affect the exercise
of. those  powers. It would obviously be wrong
to hold that:the said powers would not be the
same in dealing with all confirmation cases alike’
without reference toithe question as to whether
the accused has preferred-an appeal or not.:In
that view we think there is no‘ substance in the
contention :that- we must. deal with the appeal
first before hearing.the confirmation case. Both
the confirmation . case and the appeal arise
from’ the :game -order. of . conviction, and if

" & cage is .made oub.for the exerciss ‘of ' the
‘powers: of " this . Court under 8. 876 in favour of

the accused, those-powers will bave to be exer.

cised .-whether "the accused has made an.appeal

or not. Inthat view it would make no difference
even -if the appeal preferred:by the accused is
techmcally heard before final orders are passed
in the confirmation case.”

‘{51 What: then:.are the powers of thxs Courb
while ‘dealing : with  confirmation cages:under
chap, Xxv1 of the Code? Section 874 provides
that no sentence of death shall be executed un.
Jess it is confirmed by the High Court. ‘While

“dealing with confirmation: cages the High Court

is 'given: power :to’ direct -further inquiry to be
made or additional evidence to be taken under

8. 876.- Sub.section (2) of the said section pro-
;vides that such inquiry shall not be made .nor

shall- such ‘evidence be taken in the'presence of
jurors or assessors, and it also says that unless

-the High Court otherwise directs, the :presence

of the.convicted: person may be dispensed with

-when - the game-is made or taken. It may be
" somewhat.-materiali to point out that 8. 428
‘which deals with the appellate Court’s powers to
take: further evidence or direct it to be talen
‘provides under sub-s. (8) of the said section that.

the accused or his pleader shall be present when
such additional evidence is taken, unless the ap.
-pellate Court otherwise directs. It is thus clear
that -in dealing :with confirmation cases if the

" High. Court sees fit to make an order under

8.7 875 and directs a further. inquiry to be
made .or additional evidence to be taken, the

. result of such :inquiry or the effect of such

additional evidence would have to be considered
before deciding the confirmation case, The po-
-wers conferred by this section seem to indicate
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tha ' in dealing with confirmation cages the High
Court should be free to go into all questions. of
fact and law and take further evidence if neces-
gary. Section 876, which deals with the powers
of the High Court to confirm sentence or annul
conviction, makes no distinction between. con.

firmation cases arising from trials held with the

aid of assessors or by jury. In terms it provides
~ that in all cases submitted under 8. 874, whether
tried with the aid of assessors or by jury, the
High Court may confirm the sentence,or pass
any other sentence warranted by law or may

annul the conviction, and convict the accused
"of any offence of which the Segsions Court might

-have convicted him, or order a new frial on the

same or an amended charge; or acquit the ac.
;eused person.  On comparing the provisions of

-this - section’ with: those of 8. 423, which :deals

with the powers of appellate Court in disposing :

of criminal appeals, it would be found«that in
‘8. 876 there is no provision corresponding to-the
provisions of sub-g. (2) of 8. 423. It would not,
therefore, be unreasonable to -hold that the
- powers:referred in 8. 876 in regard to & special
class of cases are unaffected by the provisions
.of 8.4923(2). Besides, 8. 418 makes the position
:perfectly . clear, Sub-section (1) -of s. 418 pro-

“.vides: that.-an appeal may lie on & matter

of -fact as well a3 a .matter of law, except
- ‘where the trial :‘was by jury, in which case
the appeal shall lie on & matter of law only.
.Bub-section (2) of the said section, however, pro-
vides for an exception. It says that notwithstand.

-ing the provisions of sub-g. (1) .of 8. 418 or sub-

8. (2) of 8. 423, when, in the case of & -trial by
jury any person is sentenced to death, any-other
‘person convicted and sentenced to a lesser punish.
.ment- in.the same trial with the person so

sentenced may appeal on & matter: of fact as’

‘well as a- matter of law. This sub-section has
-been added in the Code by 8. 115, Criminal P.C,
-Amendment Act; XVIII of 1923. Under the old
-Code, it had been held by some of the High
‘Courts that where in a gessions ‘trial of - several

--aceused one of the accused is sentenced to death- :

.and the other .to: lesser .punishments and all of
‘them appeal, and the case of the person senteng-

ed to death is referred 'for- confirmation .under -

8. 874, the appeal preferred by the other accused
sentenced to lesser punishments must be confined
to. matters of law and must be: decided by ‘re-
ference to. the provisions-of 8.-423(2). By making
this amendment Legislature has made it clear
that even with regard to persons who have been
sentenced to lesser punishments their appeals
may have to be considered even on questions of
fact if they were tried. jointly - with another co-
accuged and thesaid co-accused had been senten.

.ced to death. It is thus. obvioug that the founda.
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tion of the provisions of :8; 418 (2)- i3 that in
dealing: with ‘confirmation-cases the provisions
of 8,418 (1)-and those of 8. 423 (2) cannot apply.
‘We.are, therefors, clearly of opinion that 8. 376
must-be read as conferring upon this Court the
powers mentioned in cls. (a), (b) and (c) of the-
said section, unaffected by the provisions of
8.418 (1) and 8.423 (2). Section 876 deals with
an exceptional class of cases and to such class
of cases the general provisions of 8. 418 and 8. 423°
cannot apply. It may be pointed out that when
Hayward J. expressed his doubts on this ques-
tion in 17 Bom. L.- R.. 1072! sub.s. (2) of 8. 418
had not been introduced ‘in - the Criminal Pro-
ccedure - Code. ' In -our. opinion the amendment
made by the said sub-section leaves no room for
doubt that the powers of:this Court- in dealing
:with confirmation cases :are ' what in practice
they have always been held to be. We are, thers.
fore, satisfied that the uniform practice of this
- Court ig consistent with both the letter.and the
spirit of 8, 376 of the Code.- On' that view. we
think we are entitled-—and indeed bound—to
~consider all’ questxons of fact and law which arise
for our decision in the present case; It is trus
“that in deciding these questions. we may  take
into ‘account the fact that there hag been a trial
by jury and the jury have returned a majority ver-
dict of guilty against the accused. But the import-
ance of the said verdict cannot, in ouropinion, be
exaggerated  when the: case falls to be decided :
under 8. 876, The same view has been expressed
by a Division Bench of -this -Court . in-48'Bom. -
Tis R.163%"in & ‘judgment delivered .by :my .
learned- brother, The learned Government:Plea-
der suggested that the point had not been fully
argued in the said: case .and wanted a decision
- from us as the question'was of some importance.
With respect, I agres -with the observations of
‘my learned - brother in-48 Bom. L. R:.168%
that there ig little doubt that the uniform prac-
tice of this Court in dealing with confirmation
ieases is correct and fully justified by:the provi.
‘sions of the Code. It may: not: be immaterial to
mention: that the  same ..practice a.pparently
prevmls in all.the Indian‘High Courts." R
' [6]' The 'material facts on which the prosecu,
‘tio‘n is based "are fow. and.can be conveniently
‘stated at the outset.: One Drupadi is & widowed
daughter of Dagdoba who is a resident of Nanded.
She has & son named Liaxman; who ig & young
boy of 10 or 11years, and a brother named Ram-
chandra, Accused 1 as well as the deceased
Yeshwant Sapre : were carpenters from Poona.
‘Accuged | 2, Tukaram, is the son of Dagdoba's
cousin and thus a somswhat distant  relative of
Drupadi. It appears that in the summer of 1946 .
Dagdoba .had engaged the- services of :accused
1-and.the. deceased . for: the : purpose of fixing
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up an engine in his field : at” Nanded. Accused 1
and the deceased, who were working as “carpen.
ters under Dagadoba, naturally came to know
Drupadi during their stay at Nanded. About 2%

months before the date of the offence Drupadi -

had gone to Poona in order to arrange for-the
education of her gon Laxman, Meanwhile, accus-

ed’ 1 and -the deceased had. also.returned. to
“Poona after the job at Dagdoba, 8 place had
been completed.- According to the ‘prosecution

case when Drupadi came to Poons the deceased

_started visiting her and the frequent visits of
the deceaged provoked some comment from-the

neighbours. The young son of Drupadi resented

the scandal that was going about and protested

to Drupadi about the visits.of the deceased. - He

- resented the visits so badly: that there was an
“incident between the son and the mother on or
about 20th August, as a result of which - the

- mother beat her son and the sox left her house

and went to his grand-father. Subsequently the

mother of Drupadi. having gone to Poona both

of them proceeded to the place where Liaxman
“had gone-and brought him back. On 25th August

i is alleged by the prosecution that ‘acoused
~1.and "2 had gone to the place of Sundra-
bai who resides in the same locality as Drupadi
. and from her place they arranged to send word
with Sundrabai’s daughter, Samindra, to Lax-
man calling him to:Sundrabai’s place. 'When
Tiaxman came to Sundrabai’s place, accused
1 and 2 asked him fo .meet them -at a . hotel

near Datta Mandir. Accordingly, the three per--

sons met at the said: hotel. Accused.1 and

" -9 there asked Liaxman to arrange to take the

~deceased Sapre to the Globe:talkies that . night
for the 10 P. M." show and accused 2 assured
. Liaxman that they would. see to it that: the de-
_geased did not repeat his visits at Drupadi’s
place. Accordingly, Laxman took a: rupee from

his mother, told  her that he was visiting the

. cinema along with the deceased, contacted the
-deceaged and went with him to the :-cinema af
10 P. M, The picture “Santan,” which was
being exhibited at the - Globe ‘that night, was
.over by 12.30 or 1 A. M. According to the prose.
cution cagse, as . Liaxman and the deceased en-
tered .the cinema house..they saw accused 1

and 2 moving: thereabout. - After the show was -

over, Laxman and the deceased left the cinema
.houdé and the deceased. offered to . accompany
Liaxman to his place to see that he safely ..rea.
ched .there. On the way: Laxman- sat down to
‘eage himself and the deceased was walking a few
paces ahead of him when Laxman saw- accused

1 rushing at the deceased with a’knife in his :

hand. He also saw that the deceased: was stabb.
~ed by accused. 1 on the: back.:The:. deceased
fell ' down: on. the ‘roadand accused i1 ran
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away after throwing the knife at the place. Lax->
man then ran home and informed his mother
that “accused 1. had stabbed the . deceased
Sapre with a knife. Laxman and Drupadi then
came on.th scene of the offence, Meanwhile one
Nilkant, a young boy of 18 who resides in house

'No. 507 in that :locality, came out because he

héard a noise. . According. to -the prosecution
case Laxman told Nilkant that & man named

-Narayan. had : stabbed the deceased. ‘The boy

Nilkant then-went to.the Sowar: Gate Police

.Chowki "and informed Mugutrao' Jadhav, the
.Head Constable, in charge. Jadbav immediately

went to inspector. Giakwad and told him what
he had heard with regard to-the murder, There-
upon Inspector Giakwad ‘came on the scena of
the offence- at once. : He saw .the boy Lazman,.

:made some inquiries with him and on going to
. the Faraskhana Police Station he registered his

own first report and commenced  investigation.
In consequence of some information gathered
by him from Laxman Inspector Giakwad went

_to Poona and Shevajinagar railway station in

-gearch ‘of accused. 1. At about 2.80 ‘A. M. he
went in-hig own car to Nanded along with Liax.

.man. The inquiries which he made at Nanded,

however, - proved to' be . futile, The Inspsctor

.then -took: the brother of - accused 1 with him
and came back to Poona. At Poona he went to

one Bhimrao where he expected to get ‘soms in-
formation about the accused. This was about 6 .
A. M.. the next day. Accused No. 1 was nob
found at the place of Bhimrao, Having failed to .

‘secure: accused 1 -the Inspector proceeded to

attend to the business of inquest and other mat.
ters concerning the dead body which wag still
lying on the ‘road. A - panchnama’ was made

.about the scene of the offencs, .about the dead

body and - about the knife which was atfached

-and the dead body was ' despatched for posé .
.mortem along ‘with a constable, That done, the

Inspector proceeded to record the statemeénts of
Liaxman, Nilkant and Drupadi and other . peo-
This was: about 2 P. M.on- the 27th. He
then made further attempts to secure accused

1, Daring the night of the 26th he went fo

Yeshwant Patil, whose house isabout 5 or 6 fur-
longs from the scene of the offence. Yeshwant
was present in his house.  According o the pro-

-gecution case Yeshwant Pafil produced before
.the Inspector.a blood stained shirt and a muffl

er. These articles were attached in the presence

-of panchas. Yeshwant himself was kept at the -
Faraskhana for about a week. : According to the

-prosecution - Yeshwant had told the  Imspector
that on the night of the 25th the - accused had

- gone to Yeshwant's place and had kept his blood

gtained ghirt .and a muffler with him and ‘had
borrowed from him a shirt, Yeshwant had also
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stated ' that scctised 1 had left his place “on

the morning of the 26th. In the course of inves- .-

tigation, the Inspector learnt that some informa-
‘tion may be available from the owners of & ey-
cle shop and the inquiry with them promised to -
be fruitful because he learnt from the shop-keep-
ers that accused 1 and.another -person had
borrowed. 2 cycles on the 25th. Ore of the cycles
bad been returned but accused 1 bhad not re-
turned the cycle which he had taken. A- cons-
table.wag then posted . at the shop in the hops
that accused 1 would come to return . the
‘bicyels and would thus be available for arrest.
:On the 27th the Inspector began to ' look out for
~.accused 2.-On the 28th constable Ibrahim who
‘had. been . posted ab the cycle shop  of Maruti
_.came to -thé -police . station .with accused 1.

Accused 1 had arrived at the cycle shop and
:had been': arrested by Tbrahim, A panchnama.

.was -made about - the person "of the accused
‘gince he had some injuries. A panchnama was
.gimilarly "*made  about - the dhoti which -he

‘wag wearing since the dhoti was -blood.stained.
.On the 29th Head Constable Dhamale produced

-accuged 2 at ahout 10 A. M. and -the Inmspe.
ctor proceeded to arrest him straightway. There.
after the Inspectcr apprehended that-soms of
thé witnesses were likely to go back “upon:the
-gtatements which they had already made." Accor-

-dingly, he took steps to record the statements”

‘of Liaxman, Sundrabai and Drupadi on'Septern.

‘ber 7 and 11 respectively. Finally a. charge f

. .sheet was sent on September 12 and .the learned
Magistrate having commitied both the accused
for their trial, the trial was eventually held by

the learned Sessions Judge at Poona. Accu-, !

‘sed 1 denied the .charge and pleaded that
:the: whole case was entirely false. He expla-
‘ined the injury on his person by saying that it
-had been caused while he was doing his work as
-8 carpenter and stated that the blood. stains on
hlS dhoti were the result of the said injury.

{71 [His Liordship after dealing .with the
-merits . of the .case  concluded:]. In:any case

‘there are so many unusual and suspicious features

-about the evidence in this cage that ‘we :feel
-that it would be unsafe to accept the evidence
as & whole and fo hold ‘tbat .the charge of mur.
-der against the accused has been proved. Thig
:is a- mafter  in which there is a reasonable
. doubt and we think that the accused ia entltled
-t0 the benefit of that doubt. '

. [8] The result is the: appeal succeeds, the
-order of conviction and sentence passed against
-gecused 1 iz get aside, and the accused is
acquitted and ordered to be discharged. -

Sen J.—I agree and bave nothing to add. .

.8.¢. : Appeal allowed.

"EMPEROR v.-P. A, JosHL (Sen J.).
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. BEN'AND GAJENDRAGADEAR JJ.-
Emperor v. P. A, Joshi — Accused
" Criminal Ref ‘No. 51 of 1947, Declded on 8 8-1947,

- ma.de by Sessions Judge, Nasik,

" Criminal P, C. (1898), S, 197— Accused must be a
‘Judge at the time when accusation is'made—Ac-
‘cused though “Judge” when offence was committed
ceasmg to be so, at time oi accusation —No sa;xc-
txon is required.

" The word “is” in the expression “who is 'a Judge”\
in 8, 197 indicates that the person who is accused must.
‘be 5 Judge at the date of the accusation of the offence,
‘and where he had eeased at-such date to hold the office

-in which he could possibly be said, under the provisions.
of 8. 19, Penal Code, to.hold & posmon of a Judge,
the protectlon afforded to him under 8. 197, Criminak

“P. Ci ‘will cease to apply :30 A. I. R. 1943 Cal. 527 and

125 A LR, 1938 All. 513, Rel. on; 24 A, L R, 1937 Nag.

f293 Dissent.. . . [Para 8}

.- Annotation, —(’46-Com)Ct. P.C,8 297 N: 1. . -

' Cases referred:
1. (’88) 12 Bom, 38, Queen-Empress v Tul]a.. ‘

2 ('24) 47 Mad. 585 10 A, L. R. 1923 Mad. 475 :73-
» 1.0, 619, Sa.rvothama Rao v, Ghauman Mumclpal
- Couneil, Smda .

V3 ('29) 16 A, 1. R 1929 Mad. 175 14 L C 817 30
Cr L. J. 865, Abboy Naidu v. Kanniappa Chetiar,

(’44) I L B (1944) 1 Cal. 113 :-30 A, L. R. 1943

Cal 527t 207 1. C.393: 44 Cr, L 3. 633 Pragad

:!Chandra v. Emperor, -+ -

5. (38) I L, B. (1938) AlL, 776 : 25A I R. 1938 AIL
513 : 1771, C. 462 39 Cr. L. J. 925 Suraj Narain v.

-~ “Emperor,
16, (87) 24 A.LR, 1937 Nag. 293 : 1. L. R. {1939) Nag*

. 419 : 172 1.C. 669: 39 Cr. L. J, 146, In re 8. Y, Patil. -
‘R. 4., Jahagirdar—for: Accused.
' R. B. Kotwal—for. Complainant,
S a. Patwardhan, G’ovemment Pleader—

for the Crown.
Sen J.-—Thxsa. reference from- the Sessions
»Judge of Nasik, who has gubmitted the proceed-

-ing in criminal case No. "192 of 1946 in the Court.
‘of the. City =Magistrate, - First . Class, : Nasik,
.-wherein one P. A. Joshi is being tried for offen-
- ces punishable under Ss. 465 and- 477, Penal Code.

'The aceused made an application to the District
Magistrate that the proceedings should be drop-

:ped as the previous sanction of the Governor of

‘Bombay was necessary under the provisions- of
8. 197, Criminal P. C., for his prosecution, and as
such ganction had not been obtained in this case.

:The learned Magistrate rejected the application

‘on’ 8-4-1946. The accused thereupon filed a crimi.
nal revision ‘application in the Court of the Ses-

‘gions Judge of Nasik and again contended thab:

onthe facts of thig case the previcus sanction

‘of the Governor of Bombay  under ‘8. 197,
‘Criminal. P; -0, was - necessary. A few material
‘facts bearing on this .question may be- stated.

The complainant alleged.  that the accused,

-who was the Chief Officer of the. Nasik Munici-
‘pality; -was  appointed. the Relurning Officer
.by the - Collector . in -the triennial .municipalk
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