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judgment recorded by the High Court in

Criminal Reference NO. 75 of 1940 in the case of

Impera. tor Vs. sa. ver Manual D9.ntes.

-_ ... -... -..

Counsel Sir .ra msh edj 1 Kanga with Mr. • G. Ve~inkar,
lah an d Dr. B. R. mbedkar J.nstructedMr. R.J.Ko d

by Messrs. Gagra t & Co. for the ceu seu,

dvocate General' with Messrs. V.F.Tarapo!'ewall and
N. Joshi and Mr. R. • Jahag1ra.ar,

Government Pleader, for the Crown.

Ooram:- Beaumont, C.J., and Sen,JJ

1st JUly 1940.

• Judgment or Oourt (per Beaumont, C.J.) __

n pronounced, the Governor

1 egi sla ti ve au than ty in

VI or 1940 amending the

This is a reference. made by the Presidency

Magistrate, 4th Court under section 432 of the Crimina
.J

Procedure Code, which enti tIes him to refer any

question of la arising in the hearing of a ca e

be ro re him. lhe iacts gi ving Ii se to the reference

are as follows.

on the 17 h of Jul Y 1939 the Governmen t

Bombay Lasu ad a No tif'1ca tion under sub- section (2)

of' se ctd cn 1413 of the Bombay Abkan Act, 1878, pro­

hibiting the Dossession by any person in the area

spec1n ed, which was in SUbstance the Town and Island

of Bombay, without a permit or a license issued by an

Abkari Off'icer, of' any intoxicant specified in the

schedule thereto in excess of' the amount therein

mentioned. on the 11th of prll 1940 a Jrull Bench of'

thisOourt held that the said Notification was ttult)'a

vires and of no effect,· the basis of' the decisi OIl

beiIlg that under section 14B of' the Abkar1ct Govern-

ment could not prohibi t the possession of intoncants

by the public generally. On the same day, but af'ter
the aourt· s decision had be

of' B'ombay, being the then

Bombay, Dassed Bombay Act
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Abkari Act •• The material sections of that Act, which

we 111 rerer to as the Amending Act, are sections

6 and 7. Section 6 amends otiIe:l~~ secti on 14B of'

the Abkari Act, and in order to appreciate the

amendment it is necessary to state the terms or
section 14B, which were as follows

(1) No person not being a licensed manura c-

tu rer or vendor of any in toxi can t .or hemp and no

licensed vendor except as authoriseQ by his

license shall have in .h1 s pos s e s s i on any quantity

or any intoxicant or hemp in excess or such

limit as the provincial Government under section

17 may declare to be the limit of retail sale,

except under a Dermit from the Collector:

provided that nothing in ~~b-section (1) shall

extend to any f'oreign .11quor, other than denature~

sD1tt1t, in the possession of' any common carrier

or warehouseman as such, or pu rchased by any

person for his bona fide :private consumption and

not for sale;

( 2) Notwi thstandin g anythin g con tained in

sub-section (1) the Provincial Government may

by notification in the Official Gazette prohibit

the :possession by any person or class of' persons,

e1 ther th rou ghout the whole Presidency or in any

1 cal area, of any intoxicant, either absolutely

or subject to such condi tions as it may prescr1be~

By section 6 of the XlXOCIf Amending Act the

p ro vf.so to sub-section (1) was deleted. one object of

the proviso would seem to have been to facilitate

import and export into and from the port of Bombay

by enabling warehouse keepers and railway companies

on the docks to possess any quantity of foreign liquor
I

and it is di:ff1crlllt to see what object the legislature

had in deleting the proviso except to destroy, or at
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any rate render very difficult, import and export

into and from the port of Bombay. Then sub-section (2)

of section 14B as amended by enabling the Prohibition

Railway and was round to be in possession or a bottle

or~ country liquor containing admi ttedly less than

the limit fixed by the Provincial Government under

section 14B(1) or the Abkari Act. He was charged under

sec ti on 43( 1) (a) of' the bkari Act wi th being in posses..

aion or an intoXicant in contravention or a rule or

order made under the Act. The only order which he is

alleged to have broken is that contained in the said

Notirication or the l?t~J[Uly .1939, and the learned

Magistrate has submitted to this Court the two fol 'low1nl
questions:

or body ofto extend to any ind1 vidual or a class

individuals or the public generally, thus removing,

in the case of notifications issued under the Amending

Act, the ground upon which this Court had held the

Notif'ica tion of' the 17th of July 1939 to be invalid.

section 7 of' the Amending at provided that the .

amendments to the preamble and the provisions of the

Act should have efreet r'rom the da te on which the

said preamble and the said provi.sions were respectively

enacted and then proceeds in these terms: and any

m l e , order. or notification made or issued under the

said Act" (1.e. the "bka r 1 at) before the commence­

ment of this at shall b~ deemed to have been made or

issned unds the said Act as amended by this ct. n

on the 19th or pril 1940 the accused 1n the case

bef'ore the learned Magistrate giving zi se to this

reference arri ved a t :radar sta tion on the B.B. & O.I.

J

First QHestion: (a) Has the Provincial Legislature

po er, under 1 tem 31 of List II of' the 7.th SchedUle

to the Government or India Act. 1935. or otherwise.

to pass a law of Which the object is to introduce a
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policy of total prohibition in the province

or Bombay or in certain areas thereof; and

(b) whether secti~n 3 and section 6( ) of'

Bombay ct VI or 1940 are 1ntr~ vires, in

particular with regard to total prohibition

of possession of liquor and of intoxicating

drugs.

second 9llestion: In the event of' the f1 rsrt

question being answered in the af'firmat1ve,

whether there 1s in existence any effecti ve

Notification under section 14:B(2) of the BombaJ[

Abkari Act, 1878, absolutely prohibiting the

possession or intoxicants by persons generally

in the Ci ty lof Bombay; in other words, whether

Notification NO. 374/39/(c), . dated 17th July

1939, which was declared by the High aourt to

be ultra vires and or no effect, 1s to be

considered as in r orce by virtue at: section 7 of'

the Bombay Act VI ot 1940.

In our Qjcm: vie the f'irst question does not

reall arise in connecti on wi th the prosecution. It is

admitted that the accused has not inf'ringed any

provision of' the bkari Act; he is alleged t~ have

inrr1nged'the provisions of the said Notification or

the 17th of' July 1939, and the only question, theref'ore,

hi ch ari ses, 1 s whether tha t Not i f1 ca t1 on is valid

and in rorce. NO dmlbt the notification might be

invalid by reason either or a defect in the Notification

1tself or of' some 1nva11d1 ty in the Act under which

it as passed, but it is only in that1ndirect sense

tha t the validi ty or the Act can be called in question •

.~
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e propose, there=Lore, to confine ffilDselves to the

second question.

TWo objections are taken to the Notification

1tsel~: first, that it does not fall ithin the ambit

or section 7 of the Amending Act, and secondly that,

if .it does so fall, the Notification having been

declared by this Court to be of no effect, the accused

cannot be convicted under it.

Tne ~irst point is one of construction of the

Amending Act~ and in dealing with it we have to bear

in mind the v~le that the court leans strongly

against a conat ru etlon which gi ves to an Act re~tros­

pecti ve action ,b e cau s e , as stated 1n Maxwell's

"In terpre ta ti on or sta tu tes· 8 th Edn. p. 5, tt1 t

manifestly shocks one's sense of justice that an act

legal at the time or doing it, shall be mad unlaw~Jl

by some new nactment." If the Notifi cation in

question falls within the scope of section 7, it would

render illegal acts eommitted before thect was

passed and which were legal when commi tted. The

present aC~lsed no doubt does not fall within that

category, but othell might. In our opinion section 7

of the Amending Act does not embrace the Notification

of the 17th of July 1939. We think that the only

notifications whi ch fall wi thin the section are

l10tifi ca ti ons eff'ecti ve a t the ' da te of the passing

of the Amending Act. we cannot suppo se that the

section was intended to affect the constnlction or

notifications already rescinded, still less of a

notification which had been deelared invalid, and

therefore had never had any ef'reet, and was a mere

nUllity. Th1s view is supported by the preamble to the

mending Act, Which recites that it 1s expedient to

amend the bkari Act so as to remove dOUbts as to

the validity of' certain notirications issued under
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the ct; there was DO doubt whatever about the validity

of the Notification of the 17th of July 1939, since

it had been declared invalid. In our vie , therefore,

section 7 of the Act does not apply to the Notification

in question.

UDon the second point, if section 7 doe~ apply

t the Notification in question, it has not, in our

opinion, the effect of reviv:i.ng tha.t Notification.

It as argued by the learned Advocate General that the

declara tion of th1 s Court ha vi ng been made in fa your

of another accused, the present accused cannot take

advantage or it, since the judgment of this Court is

not a judgment in rem wi-thin section 41 of the Evidence

Act. But the Notification -h a vi ng been held by this

Court to be invalid, it is invalid according to the law

in force in this province, and everybody Clan act upon

that view of the law. There ha vin g been no appeal from

the decision of this Court, the only manner in 111ch

the law as declare4 by this Court could be altered
- .

would be by an ct of "t he legislature. The legislature

could no doubt have enacted that notwi thstand1ng the

decision of' this aourt the Not.ification in uestion

should be treated as being still in force, and as

having been issued under the origi. nal Act as amended.

But the legislature has not done that. All it has done

is to say that the Notification shall be deemed txt to

have been issued under the Abkari at as amended. That

is to say, the' original Notification is not revived, 'or

deemed to have been Dassed on a dif~erent date to that

on which it was pasaedj 1 t is merely deemed to have

been passed under a law ditrerent f'rom that which in

fact existed at its date. such' a Drovis1on cannot

revive a Notification which is a nUllity; the most it

can do is to challenge the grounds on which the Notifi­

cation was held to be invalid. But an order of' the Court
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is valid, although the reasons upon which it is

based no longer apply; there may well be other

grounds of invalidity. In our opinion, the Notifica­

tion in question having been held by this court to be

of no efrect, and not having been revived, DO one can

be convi cted under it.

~at really disposes of the waole reference.

Bu t as the question as to the va11di ty of the Not1fi­

ca t1 on, on the assu mptron that 1 t has been re vf, ved

and is to be treated as passed under the original

Act as amended by the .men di ng Act, has been a:rgued,

and as the learned dvocate General has asked us to

indi cate our views upon th,e subj ect, we procee-d to do

so. But it mu s t be understood that our views on this

point are not intended to- form part or our decision,

and mIst be regarded as obiter only.

The learned Magistrate eXDressed the view that

the Provincial Legislature had no power to prohibit

the possession or intoxicants in this Province, and

that view has been pressed upon us by Sir Jamshedji

Kanga ror the aCffilsed. The right of the provincial

Legislature to legislate on the subnect is derived

rrom section 100 of the GOvernment of India Act, 1935,

and item 31 in List II of the 7 Schedule. The eff'ect
I

of those provisions is to enable the Provincial

Legislature, ~~baect to the right or the Central

Legislature to make laws in respect of' the matters'

enumera t sd in List I, to make laws relating to

intoxicating liquors and narcotic drugs, that is to

say, (in the words or i twm 31), the production,

manu rae tu rs , possession, transport, l?urchase and sale

of intoxicating liquors, ODium and other narcotic



(

'- 8

drugs. The learned Magistrate was of opinion tha t the

words of item 31 have a posit1- e import and do not

cover prohibition. The ar~~ment 1s that the Pro1ancial

Government is given control or the matters enumerated

in item 31, and that prohibition destroys the subject

matter or control. e are not in agreemen t with that

vie. It seems to us clear that a right to legislate

as to possession of intoxicating liquors must neces­

sarily involve a right to prohibit possession. e have

not in ract to deal with . total prohibition , becffilse

the Notification now in question does not prohibit

possession throughout the hole province ; it only

enforces prohibition within the Town and Island of

Bombay•. e see no reason to doubt that the Provincial

Legislature has po er t so to Ii -t possession,

provided that in so doing 1 t does not e croach upon

the legislative powers or the Central Legisla tu r e .

No , under item 19 of List I or the 7th Schedul e , hi ch

contains the subjects on hlch the Cent ral GOvernment

can legislate , is included "import an d exp or t across

customs f'ronti ers as defin ed by the Fe dera l Go vernmen t , II

By a Notification of th e 1st or p ri l 1937 the Federal

covernmen t :Cor the pu rp ose of i t em 19 in List I has

derined the · cu s t oms f' ron t i e r " a s the frontier,

hether one or more t h an one, whe the r sea or land,

hethe r exte rior or i nterior, of' Bri t1sh India." It

'1 s , th e re f'ore, cl ea r i n our view that the Oentral

Legislatu r e is the au t h ori t y to legislate in respect of

impor t and export of i ntoxicants across the sea f'rontie:r

of' Bombay , and t he powers of the Provincial Legisla ture

u nder item 31 i n List II mi s t be exercised subject to

t his right or the Central Legislature. It 1s settled

tha t in c a s e s of.' conrt t ct be twee-n the i terns in Li. st I

and Li s t I I i t is the d.u ty of the Court to endeavour to

reconcile those 1 tams bero r e ha ving recourse to the
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non-obstante clause under which the powers o~ the

Central egisla tu re must prevail 1n the event o~ an

1rrecon ilable conflict. We see no difficul ty in

reconciling the two items now in question by holding

that the provincial Legislature has no power to legis­

late in respect of' pcs ses saon or intoxicants in such

a way as to encroach upon the right to import and

export across the customs frontiers. No question

arises in this case as to the validity of the prohibi­

tion contained in section 14B (1) or the Abkari ct,

becffilse admittedly the accused did not fall within

such nroh1b1tion, though it is obvious that t.~at

section makes it virtually impossible to import or

export intoxicants withmlt obtaining a license ~rom

the provincial Government, which mayor may not be

granted.

TUrning to section 14D (2) as amended, the power

to prohibit any indi vidual or a class Cif or body of'

indi viduals or the public generally from possessing

intoxicants would seem to us to be valid, but the

poer must not be exercised so as to encroach upon

the rights of the Central Government. The Notification

of the 17 th of Jul Y 19 39, if ef'f'ecti ve, in p roh1bi t1 ng

possession by any person in Bombay, would in our vie

render import and export across the sea frontier of

Bombay impossible ithout breaking the law or obtain­

ing a license which the provincial Government is under

no obligation to grant. It is impossible to land

goods on the docks of' Bombay, if no one in Bombay

is entitled to be in possession of' ffilch goods. The

learned Advocate General has contended st nuously

that the mending ct does not eal, or purport to

deal, with import and export across customs f'rontiers,

and the mere fact that one consequence of the Act may

be to discourage, or even prevent, such im1)ort and



~ 10

J export does no t deprive the Provincial Legislature '

or the power .conf e r r e d upon it by the Government of

India AcV, and he relies on ttorney-General of R±t~

Manitoba v. Mani t ob Licence Bolders' Association

( 1902) A. C. 73. No doubt any legisla tion which

restricts possession or conffilmption of intoxicants

is likely to have a prejudicial efrect upon the

mlstoms revenue of the Central Government, and we

agree that that fact would not prevent the Provincial

Government from exercising the power conferred upon it

by item 31. But, as we have pointed out, the power

of the provincial GOvernment to legi sla te as to

possession is a qualified, and not an ' absoru te, power;

it 1s subj ec t to the rights of the Central Government.

~e absolute prohibition against possession goes

much ~~rther than merely incidentally diminishing the

revenue of the Central Government; it destroys, .

indirectly no oubt but none the less effectively,

the right to 1~port and export intoxicants across

the sea frontier of Bombay; and Bombay 1s the principal

port of BritiSh India.

If, therefore, we were at liberty to consider

the valid1~y or the Notification or the 17th of' July

1939 on the basis that it is still in force and was

passed under the Abkari Act as amended by the mending

Act, we should still be of opinion that the Notifica­

tion was invalid, becau~e it goes beyond the powers

of the provincial Legi.lature.

We an wer the questio propounded by the learned

Magistrate by saying that in our opinion there is not

in existence ant effective Notification ~nder section

14B (2) of the Bombay bkari Act, 18?8, prohibiting

the
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,J the possession of intoxicants by persons generally

in the City of Bombay.

----- *

By the court,

~ty Registrar.
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1- W
Judgment : (per Baaum nt, C.J. )

This is a ref erence made by the presidency Magist at~

4t h court, under sec . 432 of the Crimi na l Procedure code,

whi ch entitles him to refer any uest ion of l aw aris i ng

in the hearing of a case before him. The f act s giving
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rise to the reference ar e a s follows.

On the 17th of July 1 39 the Government of

Bombay i ssued a Not ification under sub-section (2)

of sec. 14B of the Bombay Abkari Act, 1878,

rohibiting the pos ses s i on by any person in the

ar ea s ecified, hich wa s in substance t he Town and

Islrnd of Bombay, wi t hout a permi t or a license

issued by an Abka i Officer, of any intoxicant
•

speci fi ed in t he schedule thereto in exc ess of the -

a 10unt therein mentioned. On the 11th of A r i 1940 ·

a FUll Bench of this Court held that the said

Notification wa s "ultra vires and of no effect, , t he

basis of the decision being that unde sec. 14B of

the Abkari Act Government could not prohibit the

- os sess ion of intoxicants by the publ i c general ly.

on the same day, but after the Court's dec ision had

been pronounced, the Governor of Bombay, being t he

then Ie islative authority in Bombay, passed

Bombay Act VI of 1 40 amending the bkari . ct. The

at e i al sections of that Act, which we wi l l refer to

as ffthe ,Amending ct,' are sees. 6 and 7. section 6

amends sec. 14B of the Abkari Act, and in order to

a preciate the aillendment it is necessary to state
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the terms of sec. 14B, which were as follows:

"(1) No person not being a licensed

manufacturer or vendor of any intoxicant or

hemp and no licensed vendor except as

autho ised by his license shall have in his

possession any quantity of any intoxicant 0

he p in excess of such limit as the Provincial

Government under section 17 may declare to. be

the limit of retail sale, except under a permit

from the Collector:

provided that nothing in sub-sect jon (1)

shall extend to any foreign liquor, other than

denat ed spi it, in the possession of any

common ca rier or 'l/Jarehouseman as such, or

purchased by any person for his bona fide

private consumption and not for sale;

"( ) Notwithstanding anything contained in

sub-section (1) the Provincial Government may

by notification in the Official Gazette prohibit

the pos ession~ any person or cJas of persons,

either throughout the whole Presidency or in any

local area, of any intoxicant, either absolutely

or subject to such conditions as it may

prescribe. n

By sec. 6 of the Amending ct the

rOVlso to sub-section (1) was deleted. One object

of the proviso would seem to have been to facilitate

im ort and export into and from the port of Bombay

by enabling warehouse keepers and railway companies

on the docks to assess any quantity of foreign

liquo', and it is difficult to see what object the
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legislature had in deleting the pr ovi s o except to

destroy, or at any ate rende very difficult,

import and export into and from the port of Bombay.

Then sub-section (2) of sec. 14B was amended by

enablin the prohibition to extend to "any individual

or a class or body of individuals or the public

generally, I thus removing in the case of notifications
I

issued under the Amending Act, the ground upon which

this Court had held the Notification of the 17th of

July 19 '9 to be invalid.

section 7 of the mending ~ c t provided that the

amendments to the preamble and the pr ovi s i ons of the

Act should have effect from the date on which the

said prea ble and the said p ovisions were

es- ectively enacted and then roceeds in these

terms: "and any r-u.Le , orde or notification made or

issued unde the said Act" (i.e. the Abkari .c t )

"before the commencement of this Act shall be ee ed

to have been made 0 issued under the said ct as

amended by this Act."

On the 1 th of April 194 the accused in the

case before the lea ned agistrate giving ise to
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thi eference a rived at Dadar station on the

B.B. & C.I. ail ay and was found to be in po session

of a bottle of country liquor containing admittedly

less than the limit fixed by the Provincial

Government under sec. 14 (1) of the bkari ' ct. e

was char ed under sec. 4 (1 )(a of the bk ri ct

ith being in possession of an in xicant in

contravent·on of a ule or order made under the Act.

The only or de which he is alleged t have broken

is that contained in the sa i d Notification of the

17th of July 1 3 , and the a ned agistrate has

submitt d to this Court the t 0 following ,ue j o s :

(a) Has the Provincial

Legislatu'e power u er jtem ~ of ist II ~

the 7th s. ule to the Gove nment of Indi

Act, 1 r 5 , 0 otherwise, to

the object i to introd ce a po c

f ·hich

f total

p 0 ibition i he mbay 0 in

ce taOn e s the eof; nd (b hether Sec. 3

and sec. 6 b of Bombay Act VI of 1940 re

intra vi in particu w·th eg t total

ohib"tioD of pos ses s i on of Ii uor and of

intoxicating drugs.

In the event of the first

uestion bein ns Ie 'ed in the ffirmative,

Thet he there is in existence any effect ! e

ot~fication unde ec. 14B(2 of the omb y

Abkari .Act , 1878, absolutely prohibiting the
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ossess i on of i nt xi c nts by pe sons general y

in the City of ombay; in other wor d s , het her

Not ificat i on o . 774/39/ (c ) , dated 17th Ju y

, 'hi ch wa s decl red by the High court to
I

be ultr a vires and of no effect, is to be

cons i de ed as in force by virtue of Sec . 7 of

the Bofub&y ct VI of 1940.

In our vie t he first question do es not real y

ar ise in connection wi t h the pr os ecut i on . It ~ s

admitted th t the accused has not infringed any

r ov i sion of the Abkari Act; he is allege to have

infringed t he pr ovi sions of the said Notification of

the 17th of July 19' 9, and the only que s t i on ,

the afore, whi ch arises, is whe t her th t Notification

is valid and in force. No doubt the Not ification

might be invalid by reason either of a defect in the

Not ification itself or of some invalidity in the ' ct

unde whi ch it wa s passed, but it is only in that

indirect sense that the validity of the ct can .

be called in question. re propose, therefore, to

confine ourselves to the second question.

Two object ions re taken to the otificatjon

itself: first, that it does not fall within the

ambit of sec. 7 of the Amending Act, and secondly
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th t, if it does so fall, the Notification having

been declared by this Court to be of no effect, the

accused cannot be convicted under it.

The first poi nt is one of construct jon of the

Amending Act, and in dealing wi t h it we h' ve to bear

in mind the r ule that the Court leans strongly

against a constr ctian which gives to an Act

retrospective action because, as stated in Maxwel l ' s

"Interpretation of statutes" 8th Edn. p. 5, nit

manifestly shocks one's sense of justice that an a ct

legal at the time of doing it, shall be made unlawful

by some new enactment." If the Not ificat ion in

quest ion falls within the scope of sec. 7, it woul d

render illegal acts cOIDffiitted befor e the Act wa s

passed and whi ch were legal when committed. The

ccused no doubt does not fall wi t hi n that

category, but othe s might. In our opinion sec. 7 of

the Amending Act does not embrace the Notification of

the 17th of July 1939. We think that the only

notOfications which fall within the section are

notifications effective at the date of the passing of

the Amending Act. :e cannot suppose that the section

was intended to affect the construction of
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notifi cat : ons alr eady rescinded, still less of a

not ification whi ch had been declared invalid, and

therefore had never had any ef f ect , .and was a mere

nullity. This view is supported by the pr e mble to

the Amendi n ct whi ch rec ites th t it i s exped ient
I

to amend the Abkari Act so as to remove doubts as to

the validity of ce tain not ifications issued under

the Ac t ; there w s no doubt what ever about the

validity of the Not ification of the 17th of July 193~

since it had been declared invalid. In our vi ew,

therefore, s ec . 7 of the Act does not apply to the

Not "fi ca t i on in question .

Upon t he second poi n t , if sec. 7 does a pply to

the Not ification in ques t i on , it has not, in our

opinion, the effect of reviving that Notification.

It wa s argued by the l earned Advocate General that

the decla~ation of t his Court having been made in

favour of another accused, the present accused

cannot take advantage of it, since the jUdgment of

this Court is not a judgment in rem within sec. 41

of the Evidenc e Act. But the Notification havf.ng:

been held by this Court to be invalid, it is invalid

according to t he Ia in f orce in this province, and
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ever body can act upon that vi of the law . There

having been no appeal f om the decision of th s

ou t, the only manner in which the law as dec red

by this Court could be alte ed would be by an Act of

the legislature . The legislature could no doubt

have enacted that notwithstanding the decision of

this Court the Notjfication in question shou d be

treated as being still in force and as having been
/

issued under the 0 iginal Act as amended. But the

legislature has not done that . All it has done is

to say that the Notification shall be deemed to have

been issued under the Abkari Act as amended. That is

t o say, the oriBinal Notification is not revive~or

deemed t o have been passed on a different d 'te to

that on which it was passed ; it is merely deemed to

have been passed under a l aw different from that

which in fact existed at its date . such a p ovision

cannot revive ,a Notification which is a nullity; the

most it can do is to challenge the grounds on which

the Notification was held to be invalid . But an

or der of the Court is valid , although the reasons

upon which it is ba s ed no l onger apply ; there may

well be other g ounds of i nval i di t y. I n our
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opinion, t he Notific~ti n in que s tion havin been

held by this Cour t to be of' no effect, and not

having been revived, no one can be convic ted under

it.

Th t reall y dis oses of the WI ol e reference.

But as t he quest·on as to t he validity of the

Not ification, on the a ssumption that it has been

r evived and is to be treated as passed under the

ori ginal Act as amended by the Amend ing ct, has

been ar gued , and as the learned Advocate General has

a sked us to indicate our views upon the sUbject, we

proceed t o do so. But it must be unde stood that

our views on t his poi nt are not intende to form par t

of our decision and must be regarded as obiter on y.
/

The learned ~a ist ate expressed the view that

the P ovincial Legi slature had no po ~er t o pr ohi bi t

the ossession of intoxicants in this Province, and

that view has been p essed upon us by sir Jamshedji

Kanga for the accused. The r ight of the Provincial

Le i sl t.ure to legislate on the subject is derived

fro sec. 1 of the Government of India Act, 1935,

and item vi in List II of the 7th Schedule. he

effect of those provisions is to enab e the
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provincial egislature, subject to the right of the

central Legislature to make la s in res1Ject of the

atte s enume ated in List I, to make laws re ating

to intoxicatin Ii uo sand narcot·c dugs, that is

to say, (in the words of item 31), the production,

manufacture, pos s es s i on , t ansport, purchase and sale

of intoxicating liQuors, opium and other narcotic

drugs. The learned Ma istrate wa s of opini on that t he

wor ds of item 31 have a pos i t i ve import and do not

cover p ohibition. The argument is that the

Pr ovi nci a l Government is gi ven control of t he ma t t er s

enumerated in ite 1, and that prohibit ion de troys ~

subject matter of control. We are not in agre ement

with that view. It seems t~ us clear t ha t a right

to legislat as to ossession of intoxicating

Ii uo s must necessa i l y involve . right to prohibit

possession. We have not in fact to deal -i t h tot 1

prohibition, because the Notification now in Ques t i on

does not prohibit possession throughout the whol e

province; it only enforces Prohibition wit in the

To n and Island of Bombay. ' e see no reason to doubt

that the pr vincjal Le islature has power so to limit

ossession, provided that in so doing it does not
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enc oach upon the Ie i slative po, er s of the Central

Le islature. No, under item 19 of List I of the

7th schedule, .hi ch contains the subjects on which

the Central Government can legislate, is included

import and expo t across customs frontiers as

def"ned by the Federal "Government.l! By a Notificaticn

of the 1st of April 1 37 the Federal Government for

the purpose of item 19 in List I has defined the

customs frontier' as "the frontier, wh the one or

mo e than one, whe-ther sea or land, whether exterior

or interior, of British India .r. It is, therefore,

clear in our view that the Central Legislature is the

authority to legislate in respect of import and

export of intoxicants across the sea frontier of

Bombay, and the powers of the Provincial Legisl:at 1'e

under item 31 in List II must be exercised subject

to this 1 ht of the Central Legislature. It is

ettled that in cases of conflict between the items

in List I and List II it is the "duty of the Court to

endeavour to 'econcile those items before having

rec ou se to the non-obstante clause under which the

po ers of the Central Legislature must .r eva i l in the

event of an irreconcilabl conflict .
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difficult in reconciling the t wo items now in quest~

by holdin that the Provincial Le i l ature ha s no

power to legislate in respect of pos s es s i on of

intoxic nts in such ,a way as to encroach upon the

ri ht to i m' 6 t and export across the customs

frontiers. No ques tion a ises in this case as to t he

validit of the pr ohi bi t i on contained in sec. 4B(1)

of the Abkar i Act, because admittedly the acc used did

not fall -i t hi n such prohibition, though it is

obvious that that section makes .i t virtually

im ossible to import or export intoxicants ri t hou t

obtainin a license from the frovincial Government,

which ay or may not be ranted.

Turning to sec. 14B(2) as amended, the power to

rohibit any individual or a class or body of

individuals or tne publ i c generally from possessing

intoxicants would seem to us to be valid, but the

power llIDSt not be exercised so as to encroach upon

the rights of the Central Government. The Notificatioo

of the 17th of July 1939, if effective,in prohibiting

o e ion by any person in BombcY, would in our vie

render import and expo-t across the sea frontie of

Bombay im ossible without brerking the law' or
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obtaining a license ~ hi ch t he Provincial Government

i s und er no obli ation to gr ant . It is impossible

to I nd goods on the docks of Bombay, if no one in

Bombay i s ent i tled to be in pos s e s s i on of su ch

oods. The learned Advocate General has contended

str enuously that the Amending Act doc s not dea~or

pur! or t t o deal, r1t h impo t and export across

customs fr ontiers, and the mere fact that one

consequ ence of t h Act may be to discourage or even
/

I ~

pr event such import and export does not de prive the
I

Pr ovin cial Legi slature of the power conferred

upon it by the Government of India ct, and he

relies on _At t o~neY-General of anitoba v. anitoba

Licence Holders' Associa.t i .on (1 (2) •c. 73. No

doubt any legislat ion whi ch restricts possession 0

consum t ioD of intoxic nts is likely to have a

pre j udi c i a l effect upon the customs revenue of the

cemt a l Governm nt, and we agree that that fact

-o l d not revent t he Provincial Government f om

exe c ising the po e confe red upon it by item 31 .

But, as we have ointed out, the o -er of the

Provincial Government to legisl te as to pos s e s s i on

is a qua l i f i ed , and not an abs lute, power; it is
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subject to the ri hts of the Central Governr.ent. The

absolute prohibi tion ag af.ns t possession .oes: much

further than merely incidentally diminishing the

evenue of the Central Government; it destroys,

indirectly no doubt bpt none the less effectively,

the ri ht to import and ex ort intoxicants cross

the sea frontier of Bombay; and ombay is the

principal port of British India.

If, ~herefor , we were at liberty to consider

the validity of the Notific tioD of the 17th of

July 'b9 on the basis that it is still in force

and was passed under the,Abkari Act as amended by

the Amending .Act , we should still be of opinion

that the Notification vas invalid, because it goes

beyond the po -ers of the Provincial Legislature.

We answer the uestions propounded by the

learned Magistrate by sa ing that in our opinion

there is not in existence any effective Notification

under sec. 14B(2) of the Bombay Abkari Act, 1878,

rohibiting the possession of intoxicants by persons

generally in the City of Bombay.
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I day of July 1940.Ihe

Criminal Reference- No. 75 of 1940.

The Presidency Magistrate, 4th Court, G1rgaum,

B 0 MBA Y. '

(2) Whether there is in existence any effective
Notification under Section 14 B (2) of' the

Bombay bkarl ct, 1878 ab olutely prohlbit.f

the possession of intoxicants by persons

of ' 19 40 .

Ria Majesty's High Court of Judicature, Appellate Sid.
B 0 MBA Y.

To

charged under Section 43( 1) (a) of' the Bombay Abkari e t ,

1878 read with Notification No..· 374/39,t0 dated the 17th

JUly 1939 issued under Section 14 13 of' the same Act as

amended by Bombay Act No.6 of 1940 f'or the opinion of'

this High Court _on the following points :-

(1) (a) Has the Provincial Legislature power, under
,i t em No. 31 of' List II of the 7th Schedule to
the Government of India Act, 935, or otherwis
to pass a law of which the object is to intro­
duce a policy of.' total prohibition in the Pro­
vince of Bombay or in certa1.n areas thereof'

and
(b) Whether Section 3 and Section 6 (b) of Bombay

Act VI of' 1940 ~re intra vires 1n particula

with regard to total prohibition or possession

of.' Ld quor and of intoxicating drugs; and if

this 1s answered in the afrirmative.-

Upon reasing a letter No. 416 dated the 25th May

1940 f'rom the Presidency Magistrate, 4th Court, Girgaum,

Bombay, - K.J. Khambata,Esquire, f'orwarded by the Chief

Presidency Magistrate, Bombay, I.N. Mehta, Esquire, unde

hls NO.1777/25 dated. the- 29th May 1940, - submitting

under Section 432 Oriminal Procedure Code the Record and

Proceedings of' his own Court in the case of' Imperator

versus Saver Manual Dantes, wherein the accused has been

J~;.



generally in the . city of ,Bombay,

he (the Presidency ~mg1strate~ be­

ing of the opinion that both the

questions . sho uld be answered 1n

the negat1 vee
jJ7

And upon hearing Counsel Sir Jam had ~~nga , Ir. S. G.Vel1nkar
Mr. R.J. Kolah and Dr. Ambedk~i " ~ssrs Gagrat" and Com- "
pany Attorneys for the Accused; and tee dvoca te General wi th

~Hi Messrs V.F. Taraporewala and 'G.N. Joshi and the Govern­
ment Pleader ror the Oro n the Court passes the follo wing
order in t~e case :-

"For the reasons stated in the accompanying judg
(~) "

ment the Court answers the question propounded by the

learned Magistrate by saying that i its opinion there is
not in exist~nce any effective Notification under Section
14B (2) of the Bombay Abkari Act, 1878 prohibiting the
possession of intoxicants by persons generally in the City
of Bombay .

By t]1 e Cour t

~. jL.-J

Deputy Begistr ar .

~.~
Sealer .

~rwarded thIOug~ the Chief Presidency
agistrate, Bombay.
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