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G.O.P. -J 121- 2,750-4.26- P2

In His Majesty's High.Court of Judicature,
Appellate Side, Bombay.

CRIMINAL J URISDICTION .

I

[Ori.50

Appli cation for Revi sion --,
ce

ConfHomllt iUh Oase-"

No. 17 of 192 7.

IMPERA'rOR VB. Nana Kha.nlerac Gha~e.

/.;)

Offence

Sentence

Pef'us ing to answer pul)lic ser-vant aut.hcr-Lsed to question ­

sect i cn 179 I . p . Co1e .

Fine or Rs. 50/- in default cne mcnt.hs s simple Lmjz-Lsc rm ent ,

Date of Sentence 5th october- 1926 .

Court 11. J... . Phanse, Esqui.re, sub Di.visional First Class c.n.satara.

cO rder in Appeal II Appl ic a tion r ej e cted.. II

Date of Order in Appeal 23rd. 1'lcveniber 29 P.6.

P as sed by G. S. Rajarlhyal"llsha, Esquire, sessicns Jut1ge 0 f satare ,

Previous Order of the High Court ( Coram :Fawcett &: pa tkar, J J . )
Ru 1 ven cn the que stdcn whether the trial is illegal nct ha ving been }mj-

hel'l a ccmpIafrrt by the public servant cc ncerne d, vi z. the Ccmmissicner in
acccr-danc e with the J,lI'Cvisic.::s cf' Sub .:. c r aec . 195 Cr.P.rc .Cc~e .n/26- 1- " ,

~·C '
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RIMINAL DEPARTMENT.

...1

(b
K •.1,'" "/.,, ,~ L "I>

YVakil Mr. L r: ~ ~~v

dated the ,- ­
I 192 ..,.

conviction recorded

IV: rill:ina: Ap.peal .. : . .-. .. . . of 19r' -

Application for Revl~ion l\o. ;....., of 192 7

.Recd. in the Cri. Dept. on t~e !3, " z.-.,
Brought on in Court on the
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<'J'i"""192 -.

1 · ,..~. , ~
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.J :t (1~ . ,-JUS Majesty's High Court of Judicature,
'1--7 -~ y.~ Appellate Side, Bombay.
. .~PLICATION FOR REVISION No. /7 OF 192 7
. .-- ";', I oq .

I TO. () I

t • G

To

_____ _ _ _ ~.,...---l---------

.,

day of~~ 192 7,
case marginally noted and

/

lP.1'.O.

By the Cour' I

Deputy Regist ra r.

-....-:::;l~ Ph

A,~,.--~

~alcf~---..;;::::.
tfhe ~~S'::~ j:;:;:'-

Thr ough the :Q.tt! tl ict'"Mttgis~!llite of ~

Dc,pd.~O I t /19? JUt 1r17
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NOTE I.-The within-mentioned order (and the judgment accompanying it, if any) should-be
communicated to the Court which originally tried the case after proper execution of the order (Vide
Circular No. 1667 of 15th July H) 0').

I
NOTE H.-When the Writ is addressed to a First Class dagistrate who disposed of the

accused's appeal, he should communicate the order noted within (and the judgment accompaying
it, if any) after proper execution t} reof to the Magist te who originally tried the case (V7'de
Circular No. 1667 of 15th July 1910).

NOTE HI.-O-Returnsshould be made to all writs issuing from the i-ligh Court, 'if possible within a
fortnight, in the form of an endorsement on the writ certify,ing its e recution, or the reasons which
rna hav.e prevented its execution (Vide Circular No. 100 t"f.~ -H igh Court Cri ninal Circular Order ~

ook). . -

NO ~ ( ' 2-o f 1927.

Satara .

for lnform.:lt1on

Forward~d wi til ccmp Lrmen t e

Sub Div1s '~~ -!l••~~gi st ra

compl iance and di rec ·t return to ~a:;;..';~

Sea sione JUdge.

~'. c . .1=­
11\ /'faA:>

1- JUly 927.

Subrnitt ..ri tit th", "'''puty R'!i1"trar, .APp'!llat'! S111!!,
',.,

..

Sub

c .1)., Sa,t era .

~.
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for

J udgmen t re corded by the Hi gh Cour t i n Cr i mi n a.l Appli cat i on

Revis ion No.1? of 1~27 (with AI)plication for Revision :r o ,

r

..

105 of 19~7 ) in the case of Impe at or YS. Nana ¥..... a n de r a o Ghadge .

----------
28th June 1:)27 .

Coram: .lIiladgavkar and Pa t kar .JJ •

Pe r Ciuriam : - The pe tit ioner . ana Khanderao has 1 een convic ted

unde r secti on 17::1, I.P. Code, for refusing t o answer qae s ti onG
I

nut to hi 1,y t h e corami ost oner appoin t ed by t h e Subordinate
- \
J udge of Ko r e gacn , rha l earned Sul)ordinat e J' udge under ae o t i on

195 of.' t h e Code of Criminal Procedure s anctioned his p r ose cu -

-I:.ion lnder section 1?9 91' t ile I nd i a n Pe n a l Code and he h as

been c onv i c t e and applies Ln r ev i at on . T-.e s i ng l e ground t a ke n

in I' v ision if;; that t he san c t i on by th Subordina te J udge i s

incox.:petent and should have be 11 by the Comrr.ir-sioner ....h e

offence alleged being under Section 17~ , I . p .Code , t he s anction

'l1ould nat\lrall~l be mde r cection 195 , c lause .a}, of t he Code

of Crimina l Procedure . The que st i on on the pre aer t a pp Li c a t i on

is wne t.ne r the CO:;lJ7lisnioner before rhom t he a l leged orfe n ce

toolc place la<.' or vias n o t subordina te t o t h e S'ub ordina te J'ud ge ,

It i c conceded t h at t he Oommi se i oner is a pub Ld c r;er-

-vant tmder sec t ion ~1, claus ), 01' t h e I ndian .2enal Cod e.

r

In t h e pr e s e nt case , t he Commi::lGione r t o examine ac counts wa s

app od n t e d uno.e Or der XXVI , ruLe s 11 and 12. He was a ppointed

by the subordinat e Judge ; t h e subor dina t e J nd ge c oul d h ave

t e rminat e d his a pp oi ntmen t a t a ny t i me; • i s s pe cific duties wer e

laid d o 1)1 .vi t h Ln at r uc t i ems ; and mde r Orde r XXVI , r ule 12,

cLause l2), the Sllbordinate J ud ge h ad power t o di rec t furth e r

i n qu i r y if Joe h ad reason to b e dissa tisfi ed. 1i:h the p r oc e ed I r-g u

and rep r t of t h e comat aai oner , I t i c difricult , !1 our Op i11ion ,

to con cei «e of greater aub o r dLnat on t h a n Wha t is i mpl ied by all

t he ae acts. App oi ntment, exerc i se of power an d terminat i on of

a ppointment '.'lere a l l t nrou gh out in l aw s ubj ec t to t h e or ders d

and :::u!ler7ision of the Stlb ordinate J udge. _el i ance Wa S placed

for t h e p e t i t i on er u p on t e caae of Narasimh a yya '18 . Ven l:a t a-

- s wa mi: ld .ii.8.dr as L .J . , p .584 . Ther e Ln t :"e,j tJ.d gment it . as

ob s er v ed : "The subordina t ion of' 0:1e p t'b l i '~ s e r van t to a nother

"may ar I s e e I t her from expreas eri ac tcnen t or from t h e fac t tr.at
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"b o t h public servants be Long to the same department , one

"be Ln g supe r Lo r n in rank to t h e o the r . " Tha t dictum does

I

not a.ppl y to the f a cts of this p azt i cuLar case . I'he r-e it .Ias

held t hat a illage lr,unsiff i n Madras to whom a theft was

reported naa not aubo r d i na te t o the Sul) -1.agi a t ra te , The

dict\~ h as n o a pp licat i on t o t he fac ts of t h p r ese nt case .

As i ar as ue can j udge of t~ e intention of t ne Leg i slatur e

<..nd in t e light o,!. pu li c policy, the offence to refuse to

t ake t n e oa th a.nd an swer t n e questions pu t hy t h e Con:.rnis!'1ioner

appoin t ed by th Cour t is an offence agains t t h e Cour t i t self ,

and the Cour t perhaps can more appr opr Lat eL y c on s ider the

question of sanction rather t h an the commissioner a ppointed

I)Y it . For the purp oae s of t he pr s ent app licati on, however ,

i t is not necessary t o co nsi de r t h is ~lesti on mor e deepl y.

" e hold t hat t he Oommis st one r was s ubo rd inat e to t h e

Subordinate Judge who appoi n t e d him and t h e aanc t i on is

therefore proper . The appli cations fail and a re d i:;micsed .

By t he Cour t

Depu t y Registra r.

frY



Cri:t' . na l J:{evision :p:p l ica tion No . 17 of 1927 Pii:.tln
( ~i th Cri. 1 evision 1:P.pl i c a tion 10 .105 of 192 7) i.Civ. 66.)

For Approoal and Sig'n~Lt'wre.

The Ilon'ble • J ustice hadgavkar '

'I'ho Hon'blo lVlr. Justice Pa tkar.

Whethe'l' Reporters of Local Papers 1nay be allotoed. to see the Juclg'llwrd ?

To be referred to the Reporter or not ~
orhe t he r the Hon 'ble Mr . J us tice adgavkar wishes

to see the rair copy or his judgment ?

~\'
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Criminal App l t c'a tion for Revision No .17 0 f 1927 .

( ith Criminal Rev ision _plication No .105 of
1927) •

• Ambedkar with lr . K• •Padhye for the petitioner.

The Government leader for the Crown.

Coram : - Madgavkar and Patkar JJ .

28 t h June 1927.

Madgavkar J.--

The petitioner Nana Khanderao has been

convicted under section 179, I • •Code, for

refusing to answer questions put to him by the

Commissioner appointed by the Subordinate Judge

of Koregaon. The learned Subordinate Judge under

section 195 of the Code of Criminal Erocedure

sanctioned his prosecution under section 179 of the

Indian Penal Code and he has been convicted and

applies in revision . ~he single ground taken in

revision is tl~t the sanction by the ubordinate

Judge is incompetent and should have been by the

Commissioner . The offence alleged being under

section 179, I .P.Code, the sanction would naturally

be under section 195, clause (a ) of the Code of
I

Criminal Procedure. The question on the present

application is whether the Commissioner before

whom the alleged offence took place was or was not
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subordinate to the Subordinate Judge.

It is conceded that the Commissioner is a

public servant under section 21, clause (4) ,or the

Indian Pena l Code. In the present case, the

Commissioner to examine accounts was appointed

nder Order XXVI, rules 11 and 12. He was appointed

by the .Subordinate Judge; the Subordinate JUdge

could have terminated his appointment at any time;

hi J speciric duties were laid down with instruc-

tio~S; an~nder Order XXVI, rule 12, clause {2},

the Subordinate Judge had power to direct rurther

inquiry ir he had reason to be dissatisried with

the J r oceed i ngS and report or the Commissioner. It

is dirricult, in our opinion, to conceive greater
J..

subordination than what is implied by all these

acts. Appoi nt men t , exercise or power and

termination or appointment ~e all throughout in

law sUbjec~ to the orders and supervision or the

Subordinate Judge. Reliance was placed ror the

petitioner upon the case or Narasimhayya vs.

Venkataswami, 18 Madras L.J., p.584. There in the

judgment it was observed: "The subordination or

one~ublic servant to another may arise either rrom

express enactment or rrom the ract that both public

servants belong to the same department, one being
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superior in rank to the 0 ther. It Toot dictum

.,
J

does not apply to the facts of this particular

case. There it was held that a Village MUnsiff

in adras to whom a theft was reported was not

a subordinate to the SUb-Magistrate. The dictum has

no appljcation to the facts of the present case.

As far as we can judge of the intention of the

~

Legislature and t~ public policy, the offence to

re -fuse to take oath and answer the questions put

by the Commissioner appointed by the Court is an

offence against the Court itself, and the Court

perhaps can more appropriately consider the questio

of sanction rather than the commissioner appointed

by it. For the purposes of the present appllca-

tion, however, it is not necessary to consider

th~ question more deeply •

. e hold that the Commissioner was

subordinate to the Subordinate Judge who appointed

him and the sanction is therefore proper. The

applications fail and are dismissed.
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CRIMINAL JURISDICTION.

of 192

Reference No.

Review No. of 19

Application for Revisio No.

of 192
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\

Decided on ..2 ~ jt;~ 1 2 •

No.

J.

2.

I-Ianded over to the Ver D l. ep. on

Placed in the~f)cord Room, S he lf
, on the ....... ..

/17J/~~
Deputy S heristeda r.

3. Received and entered m the Cata­
log ue of Criminal Ca ses , Class

R eco rd K-eeper.

Bombay,
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