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Judgment recorded‘ﬁy the High Court in Criminal Application
for Revision No.17 of 192% (with Application for Revision No.
105 of 1927) in the case of Imperatlor vs. Nana Khanderao Ghadge.
5 I 28th June 1927.

Corams Madgavkar and Patkar JJ.

y Per Curiawm - The petitioner Nana Khanderao has heen convicted
under section 179, I.P.Code, for refusing to answer gquestions
put to hiﬂ by the Commigsioner appointed by the Subordinate
Judge of Boxegaon. The learned Subordinate Judge under section
195 of the Code 6T Criminal Procedure sanctioned his prosecus=
-tion under section 179 of the Indian Penal Code and he has
heen convict?d and applies in revision. The single ground: taken
in reviaion'fs that the sanction by the Subordinate Judge is
incompetent and should have been by the Commiassioner., The
offence alleged being under Section 179, I.P.Code, the sanction
would naturally be under section 198, clause {a), of the Code

of Criminal Procedure. The question on the present application

is whether the Cozmissioner before whom the alleged offence
took place wag Lr was not subordinate to the Subordinate Judge.j
It is conceded that the Commissioner is a public ser-
-vant under section 21, clause (4), of the Indian Penal Code.
In the pre;ent cage, the Commissioner to examine accounts was
appointed under Order XXVI, rules 11 and 12. He was appointed
by the Subordinate Judge; the Subordinatﬁtﬁﬁdge could have
terminated his appointment at any time; his specific duties were
5 laid dbwn with instructions; and under Order XXVI, rule 12,
clause (2), the Subordinate Judge had power to direct further
inquiry if he had reason to be dissatisfied with the proceedings
add repoft of the Commigsioner. It is difficult, in our opinion,
to coneeive of greater subordinatéon than what is implied by all
these acts. Appointment, exercise of power and termination of
appointmeﬁt were all throughout in law subject to the orders a
and supervision of the Subordinate Judge. Heliance was placed

T i for the petitioner upon the case of Narasimhayya ve. Venkata-

-swami; 18 dadras L.J., D.584., There in the judgment it was

observed: [The subordination of 6ne public servant to another

"may arise either {rom express enactment or from the fact that
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"hoth public servants helong to the same department, one

"heing superior xm in rank to the other." That dictum does

L 4 & ‘Mot apply to the facts of this particular case. There it was

~f
3

held that'a Village Munsiff in Madras to whom a theft was
reported was not gubordinate to thg Sub-liagistrate. The
dictwa nas nb application to the facts of the present case,
Az iar;as vie cén‘judge 6? the intention of the Legislature
and in the light of public pblicy, the offence to refuse to
take the oath and answer the gquestions put by the Commissioner
appointed by the Court is an offence againgt the Court itselfl,
and the Court perhaps can more apprbpriétely consider the
question of ganetion rather than the commis;iong:_apppinted
by it. For the pﬁrposes of the present application, howéver,
it is not necessary to consider tnis question more deeply.

We hold that the Commissioner was subordinate to the
Subordinate Judge who aprointed him and the saﬂétién.is

therefore proper. 'The applications fail and are dismissed.

By the Court

Deputy Registrar.
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Criminal Application for Revision No.17 of 1927.

(With Criminal Revision Application No.105 of
1927 ).

lir. Ambedkar with kr. K.A.Padhye for the petitioner.

The Government Pleader for the Crown.,

Coram:- Madgavkar and Patkar JJ.
28th June 1927,

Madgavkar J.-=

The petitioner Nana Khandefao has been
convicted under séction 179, I.P.Code, ITor
refusing to answer questions put to him by the
Commissioner appointed by the Subordinate Judge
of Koregaon. The learned Subordinate Judge under
section 195 of the Code of Criminal Procedure
sanctioned his prosecution under section 179 of the |
Indié;‘Penal Code and he has been convicted and

applies in revision. The single ground taken in

ré;ision is that the sanction by the Subordinate
Judge is incompetent and should have been by the
Commissionér. The offence alleged being under
section 179, I.P,Code, the sanction would naturally
be under section 195, clause (a),of the Code of
Criminal Erocedure. The question én thé jresent
app;ication is whether the Commissioner before

whom the alleged offence took place was or was not

[~ RO



subordinate to the Subordinate Judge.

It is conceded that the Commissioner is a
public servant undier section 21, clause (4),0f the
Indian Penal Code. In the present case, the
Commissioner to examine accdunts was appointed
qnder Order XXVI, rules 11 and 12, He was appointed
by the Subordinate Judge; the Sﬁbordinate Judge
could have terminated his appointment at any time;
hig specific duties were laid down with instruc-
tioﬁs; anﬁﬁn&er Order XXVI, rule 12, clause (2},
the Subordinate Judge had power to direct further
inquiry if he had reason to be dissatisfied with
the ﬁroceedings and report of the Commissioner. It 1
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is difficult, in our opinion, to conceivgkgreater

subordination than what is implied by all these

acts. Appointment, exercise of power and -~

u&&p : A
termination of appointment aze all throughout in
law subject to the orders and supervision of the

Subordinate Judge. Reliance was placed for the

petitioner upon the case of Narasimhayya vs.

Venkataswami, 18 Madras L.J., p.584. There in the

Judgment it was observed: "The subordination of !
one public servant to another may arise either from
express enactment or from the fact that both public

servants belong to the same department, one being

g /|
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superior in rank to the other." That dictum

does not apply to the facts of this particular
case., There it was held that a Village Munsiff

in Madras to whom a theft was reported was not

@ subordinate to the Sub-Magistrate. The dictum has
no application to the facts of the present case,

As far as we can judge of the intention of the

gt ,“4_
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Legislature and the public policy, the offence to

He
refuse to take~oath and answer the gquestions put

by the Commissioner appointed by the Court is an

offence against the Court itself, and the Court

perhaps can more appropriately consider the questior

of sanction rather than the commissioner appointed

by it. TFor the purposes of the present applica-

tion, however, it is not necessary to consider
tha«;ﬁ;-question more deeply.

We hold that the Commissioner was --
subordinate to the Subordinate Judge who appointed
him and the sanction is ﬁherefore proper. The

applications fail and are dismissed.
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