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G.Q.P.-(J) J 203-2000-8-'10-P2 (Spl.- H.O. A.S. Ori. 50

G.R., J.D. , No. 4398 dated 3-7-16
I

In His Majesty's High Court of Judicat re,
Appellate Side, Bombay

CRIlVI I NAL J URISDI CTI ON

~ ppeal
Application for Revision
'-~8fS;Qp-;;a--

Ce'QA~irIoB'~ tiQI;;l Case

No. 69 ef 194 ,1 .

The ~etitioner Alia tta sl Mahama ~iddi

4... ;
t.

Offehe~

(E ternee) applies "£or revision f the rder passed

by the 0 mmissioner f P lie ,Bombay, •• G. Smith,

Esquir, n 6th December 1940, directiu& the ~etition

-~ to remove himself from the City ef Bornaby under

3eo.27(1) of Act IV f 1902 as amended by B mbay ' c t

XIV of 1938 and. t rbiddluO' him from ent ermg th tty

f' B mbay without the Ilermission in it f the

p lie C mmissioner f Bombay for a peri d f -t

year ofr m the date f his removal, the Secretary t

....Sen hence
the G vern ent of B mbay, H me De:part en t , havin

dismissed his a:pIleal n 19th December 194:0

Da e of Bente ce

Co rt

Order n Appeal

Date 0 Order in Appeal

Passed by

Previous Order of the High Court (Coram: Bea um nt, C..J.

111 •

d ck11n, J.)

D/- 2 th February- 1941.
f
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JUdgment recorded by the High Court in

Criminal ~v1sion pp11ca tion No .69 of 1941 in the case

of' I mpera tor v«. lla Dca tta 8/0 IIBhomad Siddik. (Peti­

tioner) •

Counsel Dr.B.R. mbedkar wi th Mr.G.J • 1\6ne , dvocate

for the Pe ti ti 0 ne r ,

Mr. M. C. Setal vad , tl1e dvoca te Gener 1 wi th [r . R.

Jahagirdar, Government Pleader f o r the

~ Oro n.

---_.. ..,

31st lBrch 1941.

( Cora m: Broo mf'i e1 d and :DI. va t1~, JJ. J

Oral Jnd.,gment (~.!3~_~.Io o~elg. J .1: -lb.1s j-s an a ppli.­

ea td on f'or revi s:ton by one 11a n:ttta JlPaharrad Sidd1 k

against whom the Commissioner of Police Bombay has na de

an order under Section 27( l)(a) of.' the Bombay Ci ty

Police ct IV of 1902 as amended by Bombay ct nv of

1938 di recting hi m to remove himself from the Ci ty of'

Bombay.

me dvocate General who appears for the

Crown ha s ta.ken a preliminary objection that the revi­

sion apDlicat10n does not lie. So ~.r as we are a .a re

the only precedent :for an application to the High Court

seeking to revise an order by the Comrnissj.oner of' POlic

is Revision DD11ca.t1on :No.504 of 1934, which as dj.s­

Dosed of' by the Chief' Justice and lfr.Justice N.J .Wadia

in Februa.ry 1935. 1his Court . as of' oDinion that the

Police Comnissionerts order, wh i ch of' course was made

under the Act as 1 t stood bef'ore the amendment, as not

justified by the Drovisions of' the ct. Nevertheless it

was held that, as the Commissioner as not a court

subo rdf na ta to this Court, there was no jUrisdiction to

.1n t e r f'e r e wi th the order.
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me 1'os1 tf on 1s 01" course different Where a person

is lJrosecu ted and a Court 1 s a sked to impose a penal ty

-r.ar breacp or the order. It was held in Em:oeror Vs• .nna

V1thoba, (1931) 33 Bom.L.R.1164, that, though the order

of an execu ti ve officer, not being an order of an inf'eri or

crimjnal Court, cannot be set aside in revr st on sneve r tbe­

less When an executive of':f1cer rrakes an order or issues

a not1f'1cation, a.nd an attempt is made to enforce the

exaction o:f a penaLty against a person conmi tt1ng a breach

of' such order or notlf'1cat1on, it becomes the duty of the

judicial authority to consider whether the order is pro-
>

perly made or not. :ih1s case was f'ollowed and the prin-

ciples laid down in it were explained by a Full Bench

decision, Emperor Ve. YarI~hQme~ Ahmedkhan (1938) 40 Born.

L.R.483. In the course of' his judgment the learned Chief

Justice said: ItIt miy be conceded tha t an order made unde

section 27 1 s an order na d.a by an execu t1 ve orri ce r , and

1 s not subj ect to aIJpeal or rev! si, on in any Court. Bu t 1 t

is a very d1f':rerent ,m t t e r to affirm that When an attempt

is made to Lmpo sa a penal ty for breach or an order made

under the section, the val1d1 ty of' the order cannot be

impeached.· · FUrther on he said: "In all Charges berore a

Ma.g1strate under section 128 or t~e City of Bombay Police

te t , (that is th e -aec td on by which breaches of' orders

under section 27 are rrade punishable), it is, in our

judgment, incnmbent upon the lBgistrate to be sa tr sr ed,

first, that the accused was informed b.y the Comm1ssj.oner

of the charge against him wi th su:rf'1c1ent Darticular1 ty to

ena.ble him to answer the charge, and tha t he was g1 ven an

opportun1 ty of' so answering; and, secondly, tha t there

was naterial before the Comm1ssj.oner of' Police on which

he could :properly d that the conditions of Section 27

had come into operation."

It
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It is clear from these authori.t1es and it is

conceded that :prior to the amendment of' the Bombay City

Police ct by ct XIV of 1938 the order of' the Police

Cormn1ss1oner 'a s not subject to rev1si.on by the High

Court. It 1s contended, however, on behalf' of the

a pp.Ld can t here tha t the changes na de by tha t a msndf ng

ct have altered this position. It 1s necessary,there­

fore, to notice what these changes are. mere 1s :first

of' all an alteration in the language or section 27(1)(a)

Wherea s the orig! nal pro vi 81 on deal t wi th the movements

and designs of' gangs or bodies of persons, the clause

as amended prov:l des tha t the movements or a cts of' any

person may be regulated as provided in case 1 t shall

app ea r to the Commissioner that they are causing or

cat cul.a t to cause alarm, danger or harm. llien there

are a number of' sub-sections which are newly enacted.

Sub.-section (4) provides . that bef'ore an order is na de

under the preceding ])a rt ot: the ae c ta on the Conm1 asfoner

shall 1n:form the person concerned in r1 ting of' the

general na ture of the allega tions against h1m~ and g1 ve

him a reasonable o:ppor~Jnity of explaining those alle­

gations. Provision i.B also made for the examination of'

wi tnesses offered by the person concerned and ro r his

appearance before the Oommissioner or Police. Sub-sec­

ti on (5) :provides tha t the Comrn1 saf.one r or other officer

authorised f.n tr.is behalf my exercise all or any of th

powers of' a Court under sections 75 to 77 of' the Code

of Crindnal Procedure. mose are the sections of' the

Code dealing wi th warrants of' arrest. Sub-section (6'

Drovides that any person aggrieved by an order made by

the Conm1 ssioner of Police under the Dreceding Dart of

the section nay aIJpea1 to the Provincial Government

within 30 days from the date of the order. Sub-section

(7), which is the one on which the applicant It81n1y

relies
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relies, is in these terms:

If order passed by the Commiss1.oner of' Police

under sub-section (1), (2) or(2A) or by the Pro­
vincial

ftile~_aIZGovernment under sub- secti on . (6 (i. e.i n app aaL)
1UJt

shallt.be called in question in any Court excep t

on the ground that the Commissioner of Police or

the officer au th orf.sed by him under eub-se ctd onl 4)

had not followed the procedure laid down in the

said sub-section or that there was no IIBten.al

bef'ore the Corom1 ssi oner of' Pol1 ce upon whi eh he

could have .based hi s order or on the ground tha t

the Comm1ssjoner of Police was not of opinion that

1 tnesses were unwilling to come forward to gi ve

evidence in the public against the pe rson in

respect of whom an order ·as na ds under sub-sec-

ti on (1'. II

Sub:-sect1on (8' provides that notwithstanding the pre­

cedi ng provi sfons no Pol1 ce Offi cer shall be requi red

to disclose e1 ther to the person a gad ne t Whom an order

is made or to the Court the sources of' his 1nf"ormat1op.

It is conceded by the l~arned Counsel on behalr of

the aDplicant that if the High Court is competent to

entertain this application it DUst be on the :footing

that a revision application lies under section 439 of

the Crim1nal Procedure Code by Which the :High Court has

power to revise the proceedings of' Courts subordinate :II

to it. Dr.j,mbedkart 5 argument is that the amendments to

whi ch I ha ve drawn a t ten ti on ha ve the e:ffect of' con s t1­

tut1ng the Comn1ss1oner of' Police a Oourt for the pur­

poses of' section 27, so that when he nakes an order

under tha t section he is no longer merely an execut1 ve

officer but a Court subordinate to th
e High Court hose

pro ceedi nss



- 5 -

proceedings are sUbj ect to revision. In support of' tha t

argument he mainly relies, as I have said, on the provi­

sions of' sub-section (7). ·e are unable to agree,however l

that this ne sub-section has the effect for which he

contends.

Before we come to sub- section (7) 1 t DRy be

pointed out *hat sub-section (4) in requiring that due

notice of the na ture of' the allegations should be gi ven

to the person concerned and in :providing that he should

haveLreasonable hearing is merely gi v1ng e:rrect to the

findings of the Jrull Bench case Emperor v«. Yarn¥3homed

Ahmedkhan. Sub-section (5 in our opinion is opposed

to the a rgumen t i tha t it was 1ntended to make the

Commissioner of Police a Jud1ci 1 Of'ficer or Court. If

it as intended that he was to be a Court it would have

been superfluou s to provide tha t he as to exerci se all

or any of' the po ers of' Oourt. ~e prov1sj,on~ in sub­

secti on (6) for an appeal .t o Government is also e think

d1:fn cut t to reconc1.le wi th the viev; tha t the Commis­

sioner's order was intended to be regarded as a jUdicial

order of' a Court.

Sub- sect! on (7) is in a nega t1 ve 1'0 rm,

It dpes not on the f'ace of' i ,t ampo er the High Court or

any othe r COll rt to do anything bu t merely provi des tha t

the Conm1ssj.oner's order or an order by the Provincial

Government in appe 1 shall not be called in question in

any cou r t except on certain grounds. me grounds stated

are practically the same as those mentioned in the ]\Jll

Bench Judgment as matters to be considered by a Court

hen the valid! ty or an execu ti ve order 1 s called in

question in a p ro eeou td on for breach of the order.

Dr.Ambedkar says tha t if' the :posi tion of' the Commissioner

and the nature of the orders made by;t him were not

intended



- 6 ..-

intended to be ch@.nged, there was no reason to enact

sub-section (7), the prov1 810ns or whi ch migh t have bem

left to be dednced from the Full Bench Judgment. · is

argumen t , we think, is unconvinci. ng , I t "by no me ns

rollows that the legislature intended to go beyond the

provisions or the ul.L Bench Judgment because the

ef'fect of' that judgment is included in the Act as

amended. ,

,
;

In our opinion, so .ra r as the point now before

us is concerned, viz., the question hather an order

of' the Cormniss1oner of Police under this section can be

revised by the High Court, the posi tion is prec15e1y

the sa me as 1 t was before the amendment. "e cannot

accept the contention that . the effect of these provisio

is that the Commissioner is now a Court suborQD1nate to

the High Court. We think he renaf ns as before an

executive o:fricer. His orders nay be ca.lled in ques­

tion as be:fr re in the circumstances referred to in

~ero.r v«. Anna Xx! thoba and a~~ Vs. YarllBhomed

hmedkh.§:!!. Btl t no application for revision of' his

orders lies direct to the High Court. :lhat being so, we

ha e no jurisdiction to deal with the application on

the mer1 ts a.nd the :Rule nust be discllarged.

By the Conrt ,

Depu ty Reg:I. strar.
JIk
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The Hon'ble Mr . Justice
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Whether Reporters of Local Papers may be allowed to see the judgment?

To be referred to the Reporter or not?

Whether Their Lordships wish to see the fair copy of the judgment?



G.o.P.-(J) 17 _2000-S.40-K2(Oountry)

G.R.. J.D., No. 4398 da,tei 3·7-16

c ••~ J o. 69 ,/ of 19 1

[Spl.-H.O. A.S. Oiv. 56

~~
~~ ibelXlTit

Date of decision 31st arch 1941.

For approval and signature

The Hon'ble Mr Justice BROO FIELD

The Hon'ble Mr. Justice DIVATIA

1. Whether Reporters of Local Papers may be allowed to see the
judgment ?

2. 'I'o be referred to the Reporter or not?

3. Whether Their Lordships wish to see the fair copy of the judgment ?

4. Whether this case in volves a sUbs~ant~al estiou of law as to the
interpretation the Government of India Act " 5, or any Order in Council
made ther nder?

Criminal Revision Application No. 69 of 1941.

Counsel Dr. Ambedkar with Mr. G.J. Mane for the
peti t1oner.

The Advocate General with the Government Pleader
for the Crown.

Coram: Broomfield & Dlvatia JJ.

onday, 31st March 1941.

Oral Judgment (Per Broomfleid J.):-

This is an application for revision by on

Alia Datta Ma~mad 5iddlk against hom the

Commissioner ot Police Bombay has ma4e an ord r

under section 27 (1) (a) of the Bombay City

police Act IV of 1902 as amended by Bombay Act

XIV of 1938 directing him to remove himself from

the City of Bombay.

The Advocate Gene al who appears ro the

Crown has taken. a preliminary objection that the

revision application does not lie. So far as
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we are aware the only precedent for an application

to the High Court seeking to revise an order by

the Commissioner of Police is Revision APplication

No. 504 of 1934,which was disposed of by the Chief

Justice and Mr. Justice N.J. Wadia in February 1935.

This Court was of opinion that the Police Commls-

sioner's order, which of course was made under the

Act as it stood before the amendment, was not

justified by the provisions of the Act. Neverthe-

less it was held that,as the Commissioner was not a

Court subordinate to this Court,there was no juris­

diction to interfere with the order.

The position is of course different where a

person is prosecuted and a Court is asked to impose

a penalty for breach of the order. It was held in

Emperor v. Anna Vithoba,(1931) 33 Bom.L.R. 1164,tha

though the order of an executive officer, not being

an order of an inferior criminal Court, cannot be

e
set aside in revision, nevertheless when an executi

officer makes an order or issues a notification,and

an attempt is made to enforce the exaction of a

penalty against a person commi tting a breach of

such order or notification, it becomes the duty of

the judicial authority to consider whether the order
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This case was followed

and the principles laid down in it were explained

by a Full Bench decision, Emperor v. Yarmahomed

Abmedkbgn (1938) 40 Bom.L.R. 483. In the course

of his judgment the learned Chief Justice said:

nIt may be conceded that an order made under seetio

27 is an order made by an executive orricer, and is

not subject to appeal or revision in any Court.

But it is a very different matter to affirm that

when an attempt 'i s made to impose a penalty for __

. breach of an order made under the section, the

validity of the order cannot be impeached." Further

on he said: ttIn all charges before a Magistrate

under section 128 of the City of Bombay Police Act,

(that is the section by which breaches of orders

under section 27 are made punishable), it is, in

our jUdgment, incumbent upon the Magistrate to be

satisfied, first, that the accused was informed by

the Commissioner of the charge against him with

sufficient particularity to enable him to answer

the charge, and that he was given an opportuni ty

of so answering; and, secondly, that there was

material before the Commissioner of Police on

which he could properly hold that the conditions 0
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section 27 had come into operation. n

It is clear from these author! ties and 1 t is

conceded that prior to the amendment of the Bombay

City Police Act by Act XIV of 1938 the order of the

Police commissioner was not subject to revision by

the High court. It is contended, however, on behal

of the applicant here that the changes made by that

amending Act have altered this position. It 1s

necessary, therefore, to notice what these changes

are. There is first of all an alteration in the

language of section 27 ll) (a). Whereas the

original provision dealt With the movements and

designs of gangs or bodies of persons, the clause ·

as amended provides that the movements or acts of

in case
any person may be regulated as provided,tt shall

appear to the Commissioner that they are causing or

calculated ee cause alarm, danger or harm. Then

there are a number of sub-sections which are newly

enacted. Sub-section (4) provides that before an

order is made under the preceding part of the

section the Commissioner shall inform the person

concerned in writing of the genera! nature or the

allegations agalns~ him and give him a reasonable

opportuni ty of explaining those allegations. Prov:J:
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sian is also made for the examination of witnesses

offered by the person concerned and for his appear-

anee before the Commissioner of Police. SUb-secti

(5) provides that the Commissioner or other office

authorised in this behalf may exercise all or any

of the powers of a Court under sections 75 to 77

of the code of Criminal ~rocedure. Those are the

sections of the Code dealing with warrants of

arrest. sub-section (6) provides that any person

aggrieved by an order made by the Commissioner of

police under the preceding part of the section may

appeal to the Provincial Government Within 30 days

from the date of the order. Sub-section (7), which

is the one on Which the applicant mainly relies,

is in these terms:

"An order passed by the Commissioner of

Police under sub-section (1), (2) or (2A) or

by the ~rovinclal Government under sub-section
(i.e. in appeal)

(6)Lshall not be called in question in any

Court except on the ground that the Commissione

of Police or the officer authorised by him

under sub-section (4) had not followed the

procedure laid down in the said sub-section or

that there was no material before the Commis­

sioner of Police upon Which he could have base

his order or on the ground that the Commission
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ftof Police was not of opinion that witnesses

were un illing to come forward to give

evidence in the public against the person in

respect of whom an 'or der was made under sub­

section \1)."

Sub-section (8) provides that notwithstanding the

preceding provisions no Police Officer shall be

required to disclose either to .the person against

whom an order is made or to the Court the sources

of his information.

It is conceded ·by learned Counsel on behalf

of the applicant that if the High Court 1s compe-

tent to entertain this application it must be on

the footing that a r~visi.on application lies under

section 439 of the Criminal Procedure Code by which

the bigh court has power to revise the proceedings

of Courts subordinate to it• .~. Ambedkar's argu-

ment is that the amendments which I have drawn

attention have th effect of constituting the

Commissioner of Police a Court for the purposes of

section 27, so that when he makes an order under -

that section he is no longer merely an executive

J,.,.L'
officer ... a Court subordinate to the High Court

r-

whose proceedings are sUbject to revision. In

support of that argument he mainly relies, as I
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have said, on the provisions of section 7. We are
A

unable to agree, however, that this new sub-section

has the effect for which he contends.

Before we come to sub-section (7) it may be

pointed out that sub-section (4) in requiring that

due notice of the nature of the allegations should

be given to the person concerned and in providing

that he should have a reasonable hearing is merely

giving effect to the findings of the Full Bench case

Emperor v. Yarmahomed Ahmedkhan. Sub-section (5)

in our opinion is opposed to the argument that it

was intended to make the Commissioner of Police a

Judicial Of f i cer or Court. If it was intended that

he was to be a court it would have been superfluous

to provide that he was to exercise all or any of

~

the powers of e Court. The provision in sub-

section (~) for an appeal to Gover~ent is also we

think difficult-to reconcile With the view that the

commissioner's order was intended to be regarded as

a judicial order of a Court. .

SUb-section (7) is in a negative form. It

does not on the face of it empower the ·High Court

or any other Court to do anything but merely pro-

vides that the Commissioner's order or an order by
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the Provincial Gove nment in appeal shall not be

called in question in any Court except on certain

grounds he grounds stated are p actically

.-('

bAE~-re=t~1rS mentioned in the Full Bench jUdgment

as matters to be considered by a Court when the .

validity of an executive order is
IJ

of the order. Dr. Ambedkar says that if the posl.

tion of the Commissioner and the nature of the

orders made by him were not intended to be change

there was no reason to enact sub-section (7), the

provisions of which might have been left to be

deduced from the FUll Bench jUdgment. This argu-

ment, we think, is '. M e unconvincing. It by no

means follows that the legislature intended to ~Xll

go beyond the provisions of the Full Bench jUdgment

because the effect of that judgment is included

in the Act as amended•

In our opinion, so far as the point now before

us is concerned, viz. the question whether an order

of the Commissioner of Police under this section

can be revised by the High Court, the positioD is

precisely the same as it was before the amendment.

We cannot accept the contention that the effect of

J
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these provisions is that the Commissioner is now a

Court su~rdinate to the High Court. We think he

remains as before an executive officer. His orders

,
may be c~11ed in question as before in the circum-

stances referred to in Emperor v , Anna Vithoba and

Emperor v , Yar~ahomed Ahmedkhan. But no applicatioIi

for revision of his orders lles direct to the High

Court. That being so, we have no jurisdiction -t o

deal with the application on the merits and the

rule must be discharged.
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ORDER BY THE COUItT.

CRIMINAL DEPARTMENT

Registered on the $,1L • -Lt-tr c-
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rought on In Court on the

Application for Revision No. . -1 of 19~/'
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[Spl.-H.C. A.S. Ori. 59

OF 19Q1

183 1.

~~xxxxxxxx~x~gOF 1~1

The 31 s t day of Ma neh

LIGATION FOR REVISION No. 69

In His Majesty's High Court of Judicature
Appellate Side, Bombay

To

I
I

G..r'P.-(J) J 241B-500-7-37-X2*(Supr.)
G.R., .D',, NQ· 4398 dated 3-7-16 ' ,

BOMBAY .

Upon reading the WRIT issued by this COURT on the 6 th day of .
." letter ,

March 100 1, No. 662 and the~WNo. .2031 ~X~X1»
C 43 P . C. B.

~ The- pet ".1 toner All La a "s/~ Mahbmed "\l wov;V_ v,
~"ck (externee) applied ror revision of~~"
the order ~fxtlll. passed by the Commiseionerl of the Corom· s s ioner or
of Police, ombay, -- .R.G. smith, ESqu1re, ( Police ~"' ak i n g r e tl•.f. t:J
~iGC -- on the mth em r 1940 djrect- j ther unto ~Jo"

j ns the pett t1.oner to remove himself .from I on the
the ryfty or ombay undef Sec.2 1) of Aet
X TV or 1902 as amended by Bombay Ac V 10th day of arch 193'11 ,
of 1938 and forbidding hi~ from entering
the C~ t Y of ~ombay wi thou t the p r is 91 an ! in the case marginally noted and

(. xf¥n~ in writing of the COMmissioner of I

Police, Bombay for a period of two years I upon reading the RECORD and
from the date of his removal, the Secretar~

~ to the Government of :Bombay, H. D., ha vi ng I PROOEEDINGS in the case ,
d)f?missed his appeal on the 19 th December !,-c ouns 1 Dr.Ambedka r wi th I

~~ft 1940. : and hearing l r. G.1. Mane

Original Court I for the al:~<IXl[et pe t j t 1one r
! a nd t he Advocat e Gene ra l
I wj t h o the Gov ernment Pleade

Order in App ,if any

Passed by

Date of order in appeal

/
I for the CROWN, the High Court
I

; passed the following Order on

I
. st "

the 31 day of Ma reh 19~1:

*w1ll follow) For the reasons stated in the a e compa nyfbg jUdgment**, the
Court u pholds the preliminary objection taken by the Advocate
General th t the Revision does not lie and discharges the Rul •

By the Court,

~.~

~, Il....... De~ Registrar.

Sealer.

The ) J day of April 1931

T1\~)Q(:lW~~m~ii*ItPa£

Despd. I / 4- / 194-\ •,.

t Pef) _ I q~ [P.T.O.

-,&lr ~~~
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NOTE I.-The within-mentioned order (and the judgment accompanying it, if any) should be
communicated to the Court which originally tried the case after proper execution of the order
(vide Circular No. 1667 of 15th July 1910).

NOT~ 11.-When theWrit is addressed to a First Class Magistrate who of the
accused's appeal, he should communicate the order noted within (and the' dgme t accornpanying
it, if any) after proper execution thereof to the Magistrate who originally tried t e case (vide
Circular No. 1667 of 15th July 1910). '

. NOTE lII.-Returns should be .made to all 'Writ s issuing frorn the High Court, if possible
WIthin a fortnight, i the form of an endorsement on the Writ certifying its execution, or the
reasons which may have prevented its execution . (~' ide Circular No. 100 of the High Court
Criminal Circular Order Book).
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1. Sent to the Record Room

2. Received and entered in the Oatalogue
of Criminal Cases, Class

Record Keeper.
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