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1. Leave granted.

2. Whet her the period of Iimtation for making an application under
section 34 of the Arbitration and Conciliation Act, 1996 (hereinafter ‘the
Act’) for setting aside an arbitral award is to be reckoned fromthe date a

copy of the award is received by the objector by any neans and from any
source, or it would start running fromthe date a signed copy of the award is

delivered to himby the arbitrator? This is the short question that arises for
consideration in this appeal

3. The material facts of the case are brief and admitted by both sides.
These may be stated thus. On March 20, 2003 the arbitrator gave a copy of

the award, signed by him to the clainmant (the respondent) in whose favour

the award was nade. No copy of the award was, however, given to the

appel lant, the other party to the proceedi ngs, apparently because the

appel lant had failed to pay the costs of arbitration. The respondent subnitted
a copy of the award in the office of the Executive Engi neer (appellant no.4)
on March 29, 2003, claimng paynent in terns of the award. On April 16,

2003, the Executive Engineer submitted a proposal to challenge the award
before the Chief Engineer, and the Financial Advisor and Joint Secretary.

The respondent sent a rem nder to the Chief Engineer on June 13, 2003, for

payment of the noney awarded to himby the arbitrator and a second



remi nder to the Secretary and Special Comm ssioner on January 8, 2004.
The Executive Engineer by his letter dated January 15, 2004, acknow edged
all the three letters of the claimant and infornmed himthat the governnent

had decided to chall enge the award before the appropriate forum
4. According to the appellants, the decision to nake an application for

setting aside the award was taken on Decenber 16, 2003, but no application
could be nade for want of a copy of the award fromthe arbitrator. Hence, on
January 17, 2004, a nmessenger was sent to the arbitrator with a letter asking
for a copy of the award. The arbitrator nade an endorsenent on the letter
sent to himstating that on the request of the clainmant the original award was
given to himand the Xerox copy of the award (sent to himalong with the
letter), was being certified by himas true copy of the award. The
endorsenent fromthe arbitrator along with the Xerox/certified copy of the
award was received fromthe arbitrator on January 19, 2004 and on January

28, 2004, the appellants filed the application under section 34 of the Act.

5. The respondent raised an objection regarding the nmaintainability of

the petition contending that it was hopelessly barred by linmitation. The
Principal District Judge, Latur, by order dated February 15, 2007 passed in
Civil Application No.84 of 2005 (previously Suit No.1 of 2004) upheld the
respondent’s contention and di snissed the appellants’ application as barred
by limtation.

6. Agai nst the order of the Principal District Judge, the appellants
preferred an appeal (Arbitration Appeal No.2 of 2008) before the Bonbay

H gh Court.
7. Before the High Court, the appellants contended that they were able to

obtain a copy of the award duly signed by the arbitrator only on January 19,
2004 and the period of limtation prescribed under section 34 (3) of the Act
woul d, therefore, commence fromthat date. The application for setting aside
the award was filed on January 20, 2004 and hence, there was no question of
the application being barred by Iimtation. In support of the contention, the
appel lants relied upon the |ast order passed in the arbitral proceedi ngs on
February 22, 2003 in which it was stated that the case was closed and the
arbitrator would proceed with the fram ng of the award whi ch woul d be

decl ared and copies sent to both parties in due course. On behalf of the
appellants it was stated that contrary to the order passed on February 22

2003, the arbitrator did not send thema copy of the award even though a



Xerox copy of the award was sent to them by the claimant-respondent to

whom the arbitrator had given a copy of the award duly signed by him In
support of the submission that the period of linmitation prescribed under
section 34(3) of the Act would start running fromthe date they received a
copy of the award duly signed by the arbitrator, they also relied upon section
31(5) read with section 34(3) of the Act. They also relied upon a decision of
this Court in Union of India v. Tecco Trichy Engineers & Contractors,

(2005) 4 SCC 239.
8. On behal f the clainmant-respondent it was pointed out that a copy of

the award was undeni ably received in the office of the Executive Engi neer

on March 29, 2003 and as a matter of fact the receipt of the copy of the
award on that date was expressly acknow edged in the letter of the Executive
Engi neer dated January 15, 2004 in which he told himthat the appellants

had decided to challenge the award. The respondent further pointed out that

it was only on the basis of the copy of the award received fromhimthat the
of fi ce comuni cations and deli berations were nade and finally on

Decenber 16, 2003 the decision was taken to chall enge the award when the
matter had al ready becone barred by limtation. It was subnitted on behal f

of the respondent that the appellants undertook the exercise of sending the
Xerox copy of the award to the arbitrator for obtaining his signature on it
(when the period for making an application to set it aside was | ong over) just
to make out a case to overconme the bar of limitation prescribed by section 34
(3) of the Act. In the adnmitted facts of the case there should be no question
of there being any other date for the conputation of limtation than March
29, 2003, the date on which he supplied a copy of the award to the Executive
Engi neer.

9. The Hi gh Court upheld the subm ssions nade on behal f of the

cl ai mant -respondent, affirmed the view taken by the Principal D strict Judge
and by judgnent and order dated Cctober 6, 2009 disnissed the appeal filed

by the appellants. It took note of section 31(5) and section 34(3) of the Act
and the decision of this Court in Tecco Trichy Engineers & Contractors but
rejected the appellant’s contention highlighting that the word used in section
31(5) is ‘delivered’ and not ‘dispatched’ . The Hi gh Court held and observed

as foll ows:

"17. It is to be noted that sub-section (5) of Section 31
prescribes that after arbitral award is made, a signed copy shal



be ‘delivered to each party. The word ‘delivered appearing in
Section 31(5) cannot be equated with ‘dispatched . A

di stinction has to be nade between these two words. The

‘Shorter Oxford English Dictionary’ gives neaning of the word
‘delivered” as, "to bring and handover a letter, a parcel to the
proper recipient or address". "Deliver" means: (i) bring and
handover (a letter or goods) to the proper recipient; formally
hand over (sonmeone); and (iii) provide (sonething pronised or
expected). Thus, what is inportant is that the copy of the award
shoul d be handed over to the proper recipient or addressee. In
this view of the matter, sub-section (5) of Section 31 does not
require that a copy of the arbitral award should be sent off by
the Arbitrator to the concerned party, but it is required that copy
of the arbitral award be handed over to the proper parties.

18. In the instant matter, adnmittedly the copy of award was

recei ved by the Executive Engineer in the nonth of April 2003.

However, appellants did not act till January 2004 for about nine

nmont hs. Thus, for their inaction, appellants have to blame only

thenselves. In the instant matter, it cannot be said that there is

non conpliance of sub-section (5) of Section 31 of the Act of

1996. There is sufficient conpliance of the provisions of

Section 31(5), as adnmittedly, appellants received copy of the

award in the nonth of April, 2003. Appellants thereafter did not

take steps in respect of raising challenge to the award and

all owed the matter to remain in cold storage. The del ay

occasioned in presenting the application is essentially because

of the | apses committed by the appellants only."
10. The appellants are now before this court by grant of special |eave.
The two provisions of the Arbitration and Conciliation Act, 1996, relevant to
answer the question raised in the case are sections 31 and 34. Section 31
deals with ‘formand contents of arbitral award; and in so far as relevant for
the present provides as foll ows:

"31. Formand contents of arbitral award.- (1) An arbitral award

shall be nade in witing and shall be signed by the nenbers of

the arbitral tribunal

(2) XXXXXXXXXXX

(3) XXXXXXXXXXX

(4) XXXXXXXXXXX

(5) After the arbitral award is nmade, a signed copy shall be
delivered to each party.

(6), (7), (8) XXXXXXXXXXX
(enphasi s added)
Section 31(1) obliges the nmenbers of the arbitral tribunal/arbitrator to nake
the award in witing and to sign it and sub-section (5) then nandates that a
si gned copy of the award would be delivered to each party. A signed copy
of the award would nornally be delivered to the party by the arbitrator

hinsel f. The High Court clearly overlooked that what was required by |aw
was the delivery of a copy of the award signed by the nmenbers of the

arbitral tribunal/ arbitrator and not any copy of the award.



11. Section 34 of the Act then provides for filing an application for setting
aside an arbitral award, and sub-section (3) of that section |ays down the
period of linmtation for making the application in the follow ng terns:

"34. Application for setting aside arbitral award.-(1) Recourse
to a Court against an arbitral award nmay be nmade only by an
application for setting aside such award in accordance with sub-
section (2) and sub-section (3).

(2) XXXXXXX

(3) An application for setting aside may not be made after three
nmont hs have el apsed fromthe date on which the party making
that application had received the arbitral award or, if a request
had been made under section 33, fromthe date on which that
request had been di sposed of by the arbitral tribunal

Provided that if the Court is satisfied that the applicant was
prevented by sufficient cause from maki ng the application
within the said period of three nonths it may entertain the
application within a further period of thirty days, but not
thereafter.

(4) xXXXXXXX"

The expression "..party making that application had received the

arbitral award.." can not be read in isolation and it nust be understood

in light of what is said earlier in section 31(5) that requires a signed
copy of the award to be delivered to each party. Reading the two

provisions together it is quite clear that the Iimtation prescribed under
section 34 (3) would commence only fromthe date a signed copy of

the award is delivered to the party making the application for setting it

asi de.

12. We are supported in our view by the decision of this Court in Union

of India v. Tecco Trichy Engineers & Contractors, (2005) 4 SCC 239; in

paragraph 8 of the decision it was held and observed as foll ows:

"8. The delivery of an arbitral award under sub-section (5) of
Section 31 is not a matter of nere formality. It is a matter of
substance. It is only after the stage under Section 31 has passed
that the stage of termination of arbitral proceedings within the
nmeani ng of Section 32 of the Act arises. The delivery of arbitra
award to the party, to be effective, has to be "received" by the
party. This delivery by the Arbitral Tribunal and receipt by

the party of the award sets in notion several periods of
limtation such as an application for correction and
interpretation of an award within 30 days under Section 33(1),

an application for making an additional award under Section

33(4) and an application for setting aside an award under

Section 34(3) and so on. As this delivery of the copy of

award has the effect of conferring certain rights on the party as
al so bringing to an end the right to exercise those rights on
expiry of the prescribed period of Iimtation which would be
calculated fromthat date, the delivery of the copy of award

by the Tribunal and the receipt thereof by each party constitutes
an inportant stage in the arbitral proceedings."”

( enphasi s added )



13. The highlighted portion of the judgnent extracted above, |eaves no
room for doubt that the period of Iimtation prescribed under section 34(3) of

the Act would start running only fromthe date a signed copy of the award is
delivered to/received by the party naking the application for setting it aside

under section 34(1) of the Act. The legal position on the issue may be stated
thus. If the law prescribes that a copy of the order/award is to be
communi cat ed, delivered, dispatched, forwarded, rendered or sent to the
parties concerned in a particular way and in case the | aw al so sets a period of
limtation for challenging the order/award in question by the aggrieved
party, then the period of linmtation can only conmmence fromthe date on
whi ch the order/award was received by the party concerned in the manner
prescribed by the | aw
14. W may here refer to a decision of the Patna Hi gh Court in Dr. Sheo
Shankar Sahay v. Conmi ssioner, Patna Division and Ors., 1965 BLJR 78.
Section 18(1) of the Bihar Building (Lease, Rent and Eviction) Control Act,
1947 prescribed a period of limtation of 15 days for filing an appeal agai nst
an order of the House Controller and provided as follows:

"any person aggrieved by an order passed by the Controller

may, within fifteen days fromthe date of receipt of such order
by him prefer an appeal in witing to the appellate authority”

It was contended on behalf of the petitioner before the Hi gh Court that the
order-sheet of the House Controller was shown to the | awer of the

respondent on June 10, 1959 and therefore, that would be the starting point
of limtation under section 18(1) of the Bihar Building (Lease, Rent and

Eviction) Control Act, 1947. A division bench of the H gh Court consisting
of Chief Justice V. Ramaswam (as his Lordship then was) and Justice N. L.
Untwalia (as his Lordship then was) rejected the subm ssion observing as

f ol | ows:

"2. ... But we shall assune that the petitioner is right in

all eging that the order was shown to the | awer on the 10th June,
1959. Even so, we are of opinion that the appeal preferred by
respondent no.4 before the Collector of Shahabad was not

barred by Iimtation. The reason is that Sec. 18(1) provides
limtation of fifteen days "fromthe date of receipt of the order”
and not fromthe date of communication of the order. It is
significant that Sec. 14 of the Bi har House Rent Control O der,
1942, had provided that "any person aggri eved by an order of

the Controller may, within fifteen days fromthe date on which
the order is conmmunicated to him present an appeal in witing
to the Commi ssioner of the division". Sec. 18(1) of Bihar Act

Il of 1949 is couched in different |anguage. |In our opinion



Sec. 18(1) inplies that the Controller is bound, as a matter

of law, to send a witten copy of his order to the person

aggrieved, and linmtation for filing an appeal does not start

unl ess and until the copy of the order is sent. In the present

case it is not disputed that no copy of the order was sent to

respondent no.4. It is true that the respondent hinself applied

for a copy of the order on the 11th Decenber, 1959, and

obt ai ned a copy on the 14t h Decenber, 1959. In any event,

therefore, limtation will not start running agai nst respondent

no. 4 under Sec. 18(1) of the Act till the 14th Decenber, 1959,

and as the appeal was filed on the 26th Decenber, 1959, there is

no bar of linmtation in this case...."

(enphasi s added)

15. We are in respectful agreement with the view taken by the Patna High
Court in the case of Dr. Sheo Shankar Sahay.
16. In light of the discussions made above we find the inpugned order of
the Bonbay Hi gh Court unsustainable. The Hi gh Court was clearly in error
not correctly follow ng the decision of this Court in Tecco Trichy Engineers
& Contractors and in taking a contrary view. The Hi gh Court overl ooked
that what section 31(5) contenplates is not nmerely the delivery of any kind
of a copy of the award but a copy of the award that is duly signed by the
menbers of the arbitral tribunal
17. In the facts of the case the appellants woul d appear to be deriving
undue advantage due to the onmission of the arbitrator to give thema signed
copy of the award coupled with the supply of a copy of the award to them by
t he cl ai mant -respondent but that woul d not change the |legal position and it
woul d be wong to tailor the | aw according to the facts of a particular case.
18. In the light of the discussion nade above this appeal nmust succeed.
We, accordingly, set aside the judgnents and orders passed by the Bonbay
Hi gh Court and the Principal District Judge, Latur. The application nade by
the appell ants under section 34 of the Act is restored before the Principa

District Judge, Latur, who shall now proceed to hear the parties on nerits

and pass an order on the application in accordance with law. Since the
matter is quite old, it is hoped and expected that the Principal District Judge

will dispose this matter preferably within 6 nonths fromthe date of receipt

of this order.

[R'M LODHA]
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STATE OF MAHARASHTRA & ORS. Petitioner(s)
VERSUS

M S. ARK BU LDERS PVT. LTD. Respondent ( s)

Dat e: 28/02/ 2011 This Petition was called for judgnent today.

For Petitioner(s) M. Sanjay Kharde, Adv.

Ms. Asha CGopal an Nair, Adv.

For Respondent (s) M. Aniruddha P. Mayee, Adv.
Hon’ bl e M. Justi ce Af t ab Alam  pronounced
the judgnent of t he Bench conpri si ng of Hi s

Lordship and Hon'ble M. Justice R M Lodha.
Leave granted.
The appeal succeeds in terms of the signed
reportabl e judgnent.
The j udgnent s and orders passed by t he
Bonbay Hi gh Court and t he Pri nci pal District
Judge, Latur are set aside. The application nade
by the appellants under section 34 of the Act is
restored bef ore t he Pri nci pal District Judge,
Latur, who shall now proceed to hear the parties
on merits and pass an order on the application in
accordance with law. Since the matter is quite
old, it is hoped and expected that the Principal
District Judge will dispose this matter preferably
within 6 nmonths fromthe date of receipt of this

or der.
(Neetu Khaj uria) (S.S.R Krishna)
Sr. P.A Court Master

(Signed reportable judgnent is placed on the file.)



