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1. Leave granted.
2. The present appeal arises out of a public auction conducted by

the Del hi Devel opment Authority ("DDA") wherein the appellant

made the highest bid for Plot No.2-A Bhikaji

Cama Pl ace, District

Centre, New Del hi for 3.12 Crores (Rupees Three Crores Twel ve

Lakhs). As per the terns and conditions of the auction, the appellant
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bei ng the hi ghest bidder, deposited a sumof Rs.78,00,000/- (Rupees
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Seventy Ei ght Lakhs), being 25% of the bid amount,

1
this being earnest noney under the ternms of the conditions of auction

The relevant provisions in the conditions of auction read as foll ows:

"(i1) The highest bidder shall, at the fall of the hamrer,
pay to the Del hi Devel opnent Authority through the

of fi cer conducting the auction, 25% of the bid anmount as
earnest noney either in cash or by Bank Draft in favour

of the Del hi Devel opment Authority, or Cheque

guaranteed by a Schedul ed Bank as "good for paynent

for three nonths" in favour of the Del hi Devel opnent
Authority. If the earnest noney is not paid, the auction
held in respect of that plot will be cancell ed.

(iii) The highest bid shall be subject to the acceptance of
Vi ce- Chai rman, DDA or such other officer(s) as may be

with the DDA,



aut hori zed by himon his behal f. The highest bid may be
rejected without assigning any reason

(iv) In case of default, breach or non-conpliance of any

of the terns and conditions of the auction or nis

-representation by the bidder and/or intending purchaser

the earnest noney shall be forfeited.

(v) The successful bidder shall submit a duly filled-in

application in the formattached i mediately after the

close of the auction of plot in question

(vi) When the bid is accepted by the DDA, the intending

purchaser shall be informed of such acceptance in witing

and the intending purchaser shall, within 3 nmonths

thereof, pay to the Del hi Devel opnent Authority, the

bal ance 75% anount of the bid, in cash or by Bank Draft

in favour of the Del hi Devel opnment Authority or by

Cheque guaranteed by a Schedul ed Bank as "good for

payment for three nonths" in favour of the Del hi

Devel opment Authority. If the bid is not accepted, the

earnest noney will be refunded to the intending

purchaser wi thout any interest unless the earnest noney

is forfeited under para 2 (iv) above."
3. On 18.2.1982, the DDA acknow edged the receipt of
Rs. 78, 00, 000/ - (Rupees Seventy Ei ght Lakhs), accepted the
appellant’s bid and directed the appellant to deposit the remaining
75% by 17.5.1982. However, as there was a general recession in the
i ndustry, the appel | ant and per sons simlarly pl aced
representations sonetinme in May, 1982 for extending the tinme for
paynment of the remaining anmount. The DDA set up a Hi gh Powered
Conmittee to |l ook into these representations. The Hi gh Powered
Committee on 21.7.1982 reconmmended granting the extension of tine
to bidders for depositing the remaining anmount of 75% Based on the
H gh Powered Committee's report, by a letter dated 11.8.1982, the
DDA extended tine for paynment upto 28.10.1982 with varying rates

of interest starting from 18% and goi ng upto 36%

4, Anot her Hi gh Powered Committee was al so set up by the DDA
in order to find out whether further time should be given to the

appel l ant and persons simlarly situate to the appellant.
5. The second H gh Powered Committee recommended that the

time for payment be extended and specifically nmentioned the

appel lant’s nane as a person who should be given nore tine to pay

t he bal ance anpbunt. Despite the fact that on 14.5.1984 the DDA

made



accepted the recomendati ons of the second Hi gh Powered
Conmittee, nothing happened till 1.12.1987. Several letters
witten by the appellant to DDA from 1984 to 1987 but no an

forthconi ng by the DDA

6. Vide a letter dated 1.12.1987, which is an inportant
basis of which the fate of this appeal |argely depends, the
as foll ows:
"W THOUT PREJUDI CE
DELHI DEVELOPMENT AUTHORI TY

VI KAS SADAN
I. N A

had been

sSwWer was

letter on the

DDA st at ed

New Del hi-23...... 198. ..

No. F. 32(2)/82/Inpl.-1/4
From DI RECTOR (C. L)

DELH DEVELOPMENT AUTHORI TY
To,

Ms. Kailash Nath & Associ at es,
1006, Kanchanj anga Bui | di ng,
18, Bara Khanba Road,

New Del hi - 110001

Sub: Regardi ng paynent of bal ance premiumin respect

of Plot No.2-A situated in Bhikaji Cama Pl ace
Distt. Centre.

Sir,

Wth reference to the above subject, | amdirected to
i nformyou that your case for relaxing the provisions
Nazul Rules, 1981, to condone the delay for the payne
of balance premiumin installnents was referred to th
Govt. of India, Mn. of Uban Devel opnent. Before the
case is further exam ned by the Govt. of India, Mn.
Urban Devel opnent, you are requested to give your
consent for maki ng paynent of bal ance anmount of 75%
premumw thin the period as may be fixed alongw th
18% i nterest charges p.a. on the bel ated paynent. Fur
the schedul e of paynent and conditions if any will be
per the directions issued by the Mnistry of U ban
Devel opment, Govt. of India. It is, however, made cle
that this letter does not carry any commtnent.

Your consent should reach to this office within 3 day
fromthe date of issue of this letter

Dated 1.12.87
Yours faith

sd
DI RECTOR (C. L)"

7. The appellant replied to the said |letter on the sane

of
nt
e

of

t her
as

ar

S

fully,
/

day itself in



the follow ng terns:
" KAI LASH NATH & ASSCClI ATES

Tel .: 3312648, 3314269
1006, KANCHENJUNGA,

18, BARAKHAMBA ROAD,
NEW DELHI -1 1 0001

Regd. Ack. Due.
Decenber 1, 1987.

The Director (C L.),

Del hi Devel opnent Authority,
Vi kas Sadan, 1.N. A,

New Del hi -1 10023.

Subj ect : Paynment of bal ance premiumin respect of
pl ot No.2-A Bhikaji Cama Place Distt.
Centre, New Del hi.
Dear Sir,
We are thankful to you for your letter No.
F.30(2)/82-1nmpl.- I/4 dated nil received by us this
aft ernoon, on the above subject.
We hereby give our consent that we shall nmke the
paynent of the bal ance anount of 75% prem umwithin
the period as may be fixed as per the schedul e of
payment and conditions, if any inposed, as per the
directions issued by the Mnistry of Urban Devel opnent,
Govt. of India, alongwith 18% i nterest charges per
annum on t he bel ated paynent.
We now request you to kindly convey us your fornal
approval to our making the said paynent in installnments
as requested for.
Thanki ng you,
Yours faithfully
For KAl LASH NATH & ASSOCI ATES,
Sd/

Par t ner
Advance copy sent through Special Messenger."

8. The Central Government informed the DDA vide a letter gat ed
1.3.1990 that the | and auctioned to the appellant was not Nazul |and

and, therefore, the Central Governnent woul d have nothing further to

do with the matter. Meanwhile, the appellant filed Wit Petition

No. 2395 of 1990 in the Delhi High Court in which it clained that

persons sinilar to the appellant, nanely, Ms. Ansal Properties and
Industries Private Linmited and Ms Skipper Tower Private Limted had
been all owed to pay the bal ance 75% prem um and were in fact

allotted other plots. Pleading Article 14, the appellant stated that they

were entitled to the sane treatnent.



9. By a judgnment and order dated 2.9.1993, the Del hi High Court

hel d that as the auction was held as per terns and conditions of the
auction, a dispute regarding the sane is a matter of contract and
cannot be gone into in proceedings under Article 226 of the
Constitution. It was further observed that on facts, the Court found no
force in the contention raised on behalf of the appellant regarding

di scrimnation. An SLP against this order was al so dism ssed on

16. 12. 1993 by the Suprene Court stating that the appellant is at
liberty to take whatever steps are pernmitted to the appellant under |aw
to challenge forfeiture of earnest noney, which had been done by a
letter of 6.10.1993. This letter is also inportant for the correct

determination of this appeal and is set out hereinbel ow -

" RECD. A. D.
DELH DEVELOPMENT AUTHCORI TY
VI KAS SADAN
I. N A
New Del hi - 23, 6. 10. 1993

No. F. 32(2)/82/ CL/ 3816
From DY. DI RECTOR (CL).
To,

Ms. Kailash Nath & Associ at es,
1006, Kanchanj anga Bui | di ng,
18, Bara Khanba Road,

New Del hi -1 10001

Subject: Plot No.2-A in Bhikaji Cama Place Distt. Centre.
Sir,

Consequent upon your failure to deposit the bal ance 75%
prem um of the aforesaid plot and dismssal of CWP. No.
2395 of 1990 by the Hon’ble H gh Court, Delhi, | am
directed to informyou that the bid/ allotnent of the said
pl ot in your favour has been cancell ed and earnest noney
anounting to Rs.78,00,000/- deposited by you at the tine
of auction has been forfeited.

Yours faithfully,

Sd/
(JAGDI SH CHANDER)
DEPUTY DI RECTOR (CL)"
10. The appellant then filed a suit for specific performance on

17.2.1994 and in the alternative for recovery of danmages and recovery

of the earnest ampunt of Rs. 78,00, 000/- (Rupees Seventy Ei ght



Lakhs). Shortly after the suit was filed, on 23.2.1994, the DDA
re-auctioned the prem ses which fetched a sumof Rs.11.78 Crores

(Rupees El even Crores Seventy Ei ght Lakhs).

11. The | earned Single Judge by a judgnment and order dated
10. 9. 2007 di sm ssed the appellant’s suit for specific performance and
damages but ordered refund of the earnest noney forfeited together
with 9% per annuminterest. The | earned Single Judge hel d: -

"65. Defendant No.1 instead of follow ng the aforesaid
course, found nerit in the representations received not
only fromthe plaintiff but such sinilar situated parties.
It is in viewthereof that the matter went as far as setting
up of two conmittees to repeatedly exam ne the matter

and to cone to a conclusion. The case of defendant no.1
was that the material produced by the plaintiff and such
simlar persons gave rise to a cause to extend the tine
for making the paynment subject to certain terns and

condi tions. However, in view of the perception of
defendant no.1 that the consent of UO, defendant no. 2,
woul d be required, the land being Nazul land, the file

was forwarded to defendant no.2. The matter did not rest
at this since thereafter UO did grant such consent but
sent back the file of the plaintiff only on account of the
fact that the land in question was not Nazul |and. The net
effect of this is that there was no perm ssion required
fromthe UO and the decision taken by defendant no.1 to

extend the tinme period for naking the paynent, thus,
stood as it is.

66. In ny considered view, it is not open for defendant
no.1l to state that while it recomnmended the case of other
simlarly situated parties in case of Nazul land to the
Gover nment and obt ai ned permi ssion for grant of
extension of time, in case of non-Nazul |and where such
perm ssion was not required, a different paraneter was
required to be followed. It nmay be nentioned at the cost
of repetition that the plaintiff was a party which

vol unteered to pay interest @8% per annum unli ke

some of the other parties. There is nerit in the
contention of |earned Counsel for the plaintiff that
defendant no.1 after treating the contract as subsistent
havi ng extended tinme for making the paynent was at

| east required to give a notice to the plaintiff to perform
the agreenment prior to termnating the agreenent and
could not straightaway terminate the sane. This

concl usi on can draw strength fromthe observations in
Hal sbury Laws of England (supra) referred to aforesaid
as also in Wbb v. Hughes (supra). It is clearly a case
where there has been waiver of the tine being essence of
the contract by conduct of the parties and, thus,
defendant no.1 was required to give notice on the day
appoi nted for conpletion of the contract failing which
only termnation could take place.

67. There were nunerous conmuni cati ons exchanged

bet ween the parties. The recommendati ons of the two

hi gh- powered conmmittees constituted by defendant no.1
made its recomrendati ons whi ch were accepted by
defendant no.1 vide its resolution dated 14.5.1984 (Ex.
DW2/ P-4). Having accepted the reconmendations, in



the case of the plaintiff defendant no.1 was required to

do nothing further but m stakenly referred the case to

Ud for its approval assuming the case to be one of

Nazul land. Plaintiff sent repeated rem nders vide letters

dated 9-12-1985 (Ex.P-11), 20-10-1986 (Ex.P-12),

10- 12-1986( Ex. P- 13), 10- 02- 1987 (Ex. P-14),

10

11- 04-1987( Ex. P- 16), 10- 08-1987( Ex. P- 17) and
10-10- 1987 (Ex.P-18) calling upon defendant no.1 to
give an offer of deposit of bal ance 25% of the prem um
so as to bring the total paynment equivalent to 50% of the
total prem um and for rel ease of the possession of the
land to the plaintiff for purpose of construction
Def endant no.1 vide its letter received on 1.12.1987 by
the plaintiff (Ex.P-19) sought the consent of the plaintiff
to abide by the recommendati ons of the high-powered
committee and the consent was duly given on the even
date (Ex.P-20). Thereafter no offer was nade to the
plaintiff and without any notice of conpliance for
payment, the letter of cancellation dated 6.10.1993
(Ex. P-26) was issued. It appears that defendant no.1
itself was not aware of the |and being non-Nazul |and as
the first communicati on was addressed to the plaintiff
only on 1.3.1990.

68. The present case is one where defendant no.1 has
not even suffered a | oss. The plot was to be purchased by
the plaintiff at Rs.3.12 crores and it was finally sold to a
third party at Rs.11.78 crores, i.e. alnost three and a hal f
times the price. During this period defendant no.1
continued to enjoy the earnest money of the plaintiff of
Rs. 78.00 | acs.
69. In view of the prol onged period, exchange of
communi cations, the plaintiff naking various offers but
not conplying with the initial terms, defendant no.1
taking its owm time in the decision making process, | am
of the considered view that the plaintiff is entitled to the
refund of the earnest noney of Rs.78.00 |lacs but no
further anount is liable to be paid to the plaintiff."
12. DDA appeal ed agai nst the Single Judge’'s judgnent to a

Di vi sion Bench of the Del hi High Court. The Division Bench set

11
asi de the judgnent of the Single Judge holding that the forfeiture of

the earnest noney by the DDA was in order

13. Shri Paras Kuhad, |earned Seni or Advocate appearing on behal f
of the appellant, urged that time nmay have been of the essence under
the original terns and conditions of the auction. However, tine had
been extended on several occasions and, therefore, ceased to be of the
essence. In answer to the letter dated 1.12.1987, the appellant
pronptly replied and said it would be willing to pay the entire 75%
with 18%interest and, therefore, there was no breach of contract on

the part of the appellant. Further, since the DDA sold the plot for



11.78 Crores (Rupees El even Crores Seventy Eight Lakhs), there was
no | oss caused to the DDA and, hence forfeiture of earnest noney
woul d not be in accordance with the agreenent or in accordance with

| aw.

14. Shri Amarendra Sharan, |earned Seni or Advocate appearing on
behal f of the DDA, rebutted these contentions and added that the case
was covered by the judgnment in Shree Hanuman Cotton MIls &

Anr. v. Tata Aircraft Ltd., 1970 (3) SCR 127. He argued further

that since the letter of 1.12.1987 had been i ssued under a m stake of

fact, it would be void under Section 20 of the Contract Act and the .
said letter should, therefore, be ignored. If it is ignored, then the
termnation of the contract and the forfeiture of earnest noney are

completely in order as the appellant was in breach. The fact that the

DDA ultimately sold the plot for a much | arger sum according to
| earned counsel, would be irrelevant inasnuch as the contractual term
agreed upon between parties would entitle himto forfeit earnest

nmoney on breach w thout any necessity of proving actual |oss.

15. Havi ng heard | earned counsel for the parties, it is inportant at

the very outset to notice that earnest noney can be forfeited under

sub-cl ause (iv) set out hereinabove, only in the case of default, breach

or non-conpliance of any of the terns and conditions of the auction,

or on msrepresentation by the bidder. It may be noted that the bal ance

75% whi ch had to be paid within three nonths of the acceptance of

the bid, was not insisted upon by the DDA. On the contrary, after

setting up two Hi gh Powered Conmittees which were instructed to

| ook into the grievances of the appellant, the DDA extended tine at

least twice. It is, therefore, very difficult to say that there was a breach

of any terns and conditions of the auction, as the period of three

nmont hs whi ch the DDA could have insisted upon had specifically
been waived. It is nobody’'s case that there is any m srepresentation

here by the bidder. Therefore, under sub-clause (iv), w thout nore,



earnest noney could not have been forfeited.

16. The other noticeable feature of this case on facts is that DDA
specifically requested the appellant to give their consent to make the
bal ance payabl e along with 18% i nterest charges on bel ated paynent.
This was on the footing that the Nazul Rules of 1981 woul d be

rel axed by the Central Government. The reason why the letter is

mar ked "w t hout prejudice” and the DDA made it clear that the letter
does not carry any commtnent, is obviously because the Centra
Governnment rmay not relax the provision of the Nazul Rules, in which
case nothing further could be done by the DDA. If, however, the
Central Government was willing to condone the delay, DDA would be
willing to take 75% of the outstandi ng anount along with 18%

interest.

17. M. Sharan argued that since the Central Governnent ultimtely
found that this was not a Nazul land, the |letter was obvi ously based on

a m stake of fact and woul d be void under Section 20 of the Contract

Act. W are afraid we are not able to accept this plea. Long after the
Central Government infornmed DDA (on 1.3.1990) that the property
involved in the present case is not Nazul land, the DDA by its letter of
6. 10. 1993 cancelled the allotment of the plot because the appellant
had failed to deposit the bal ance 75% DDA’ s under st andi ng
therefore, was that what was inportant was paynent of the bal ance

75% whi ch was insisted upon by the letter dated 1.12.1987 and which
was acceded to by the respondent imrediately on the sane date.

Further, M. Sharan’s argunent that since the letter was "w t hout
prejudi ce" and since no conmmitnment had been nade, they were not

bound by the terns of the letter also fails to inpress us. The letter
was without prejudice and no conmitment coul d have been given by

the DDA because the Central Governnent may well not relax the

Nazul Rules. On the other hand, if the Central CGovernment had, |ater
on, relaxed the Nazul Rules, DDA could not be heard to say that

despite this having been done, DDA would yet cancel the allotnent of

14



the plot. That this could not have been done is clear because of the
af oresaid construction of the letter dated 1.12.1987 and al so because
DDA is a public authority bound by Article 14 and cannot behave

arbitrarily.

18. It now renains to deal with the inmpugned judgnment of the

Di vi si on Bench.

19. The Division Bench followed the judgnent of Tilley v.
Thonas, (1867 3 Ch. A 61) and distinguished the judgnment in Webb
v. Hughes, V.C.M 1870. It further went on to follow Anandram
Mangt uram v. Bhol aram Tanunal, |ILR 1946 Bom 218 and hel d:

"The decision holds that the principle of lawis that
where, by agreenment, tinme is nade of the essence of the
contract, it cannot be waived by a unilateral act of a
party and unl ess there is consensus ad-i dem between the
parties and a new date is agreed to, nerely because a
party to a contract agrees to consider tine being
extended for the opposite party to conplete the contract,
but ultimately refuses to accord concurrence woul d not
mean that the party has by conduct waived the date
originally agreed as being of the essence of the
contract." (At para 32)

20. In our judgnment, Webb’s case would directly apply to the facts
here. In that case, it was held:
"But if tine be made the essence of the contract, that

may be wai ved by the conduct of the purchaser; and if

the tine is once allowed to pass, and the parties go on

negotiating for conpletion of the purchase, then tinme is

no | onger of the essence of the contract. But, on the

other hand, it must be borne in mnd that a purchaser is

not bound to wait an indefinite tine; and if he finds,

whil e the negotiations are going on, that a long tinme wll
el apse before the contract can be conpleted, he may in a

reasonabl e manner give notice to the vendor, and fix a

period at which the business is to be terninated."
21. Based on the facts of this case, the Single Judge was correct
observing that the letter of cancellation dated 6.10.1993 and
consequent forfeiture of earnest noney was made w thout putting the
appel lant on notice that it has to deposit the bal ance 75% prem um of
the plot within a certain stated tinme. In the absence of such notice,
there is no breach of contract on the part of the appellant and

consequent |y earnest noney cannot be forfeited.

16

15



22. Tilley v. Thomas, (1867 3 Ch.A 61) would not apply for the
reason that the expression "w thout prejudice" was only used as stated

above because the Central Governnent may not relax the Nazul

Rul es.
23. I n Anandram Mangt uram v. Bhol aram Tanunal, |LR 1946
Bom 218, two separate judgnents were delivered, one by Chi ef

Justice Stone and the other by Chagla,J. as he then was. Stone C. J.
hel d: -

"I'n nmy judgnment, reading the correspondence as a
whole, it at no stage passed fromthe nmelting pot of
negotiations to crystallize as an agreenent to extend the
time for the performance of the contract. The attitude of
t he purchaser throughout the correspondence was:

"Satisfy us that you are doing your best to obtain the
goods fromyour suppliers and we will then consider
fixing a new date for delivery of the goods to us". On the
other hand the attitude of the vendors throughout the
correspondence was to avoid the purchaser’s denand

and to sinply say: "You know that we cannot effect
delivery fromour suppliers and until we do so we cannot
deliver the goods to you". There was never in ny

j udgnent any consensus ad-i dem no agreenment, express

or inplied, to extend the time either to any particul ar
date or to the happening of sone future event. Mere
forbearance in nmy opinion to institute proceedings or to
gi ve notice of rescission cannot be an extension of the
time for the perfornance of a contract within the
meani ng of s. 63 of the Contract Act." (at 226 & 227)
Chagla, J. in a separate judgnment held: -

"Under s. 55 of the Indian Contract Act, the prom see
is given the option to avoid the contract where the
promisor fails to performthe contract at the tine fixed in
the contract. It is open to the pronisee not to exercise the
option or to exercise the option at any tinme, but it is clear
to ny mind that the prom see cannot by the nere fact of
not exercising the option change or alter the date of
performance fixed under the contract itself. Under s. 63
of the Indian Contract Act, the proni see may nake
certain concessions to the prom sor which are
advant ageous to the prom sor, and one of themis that he
may extend the tine for such performance. But it is clear
again that such an extension of tinme cannot be a
uni |l ateral extension on the part of the promsee. It is only
at the request of the pronisor that the prom see may
agree to extend the tine of performance and thereby
bring about an agreenent for extension of tine.
Therefore it is only as a result of the operation of s. 63 of
the Indian Contract Act that the time for the perfornmance
of the contract can be extended and that tine can only be
ext ended by an agreenent arrived at between the
prom sor and the prom see." (at 229)

18
24. The aforesaid judgrment would apply in a situation where a

promni see accedes to the request of the promsor to extend tine that is

fixed for his own benefit. Thus, in Keshavlal Lallubhai Patel and



Os. v. Lalbhai Trikumal MIls Ltd 1959 SCR 213, this Court
hel d: -

"The true legal position in regard to the extension of
time for the performance of a contract is quite clear
under s. 63 of the Indian Contract Act. Every pronisee,
as the section provides, may extend tine for the
performance of the contract. The question as to how
extension of time nmay be agreed upon by the parties has
been the subject-matter of sonme argunent at the Bar in
the present appeal. There can be no doubt, we think, that
both the buyer and the seller nust agree to extend tinme
for the delivery of goods. It would not be open to the
pronmi see by his unilateral act to extend the time for
performance of his own accord for his own benefit."

25. However, such is not the position here. In the present case, the
appel lant is the pronmisor and DDA is the proni see. In such a
situation, DDA can certainly unilaterally extend the tinme for paynent
under Section 63 of the Contract Act as the tine for payment is not for
DDA’ s own benefit but for the benefit of the appellant. The present

case woul d be covered by two judgnents of the Suprene Court. In

Citi Bank N. A v. Standard Chartered Bank, (2004) 1 SCC Page
12, this Court held:

"50. Under Section 63, unlike Section 62, a proni see
can act unilaterally and may

(i) dispense with wholly or in part, or

(ii) remt wholly or in part,
the performance of the prom se made to him or

(iii) may extend the tinme for such perfornmance, or

(iv) may accept instead of it any satisfaction which he
thinks fit."

26. Simlarly in S. Brahmanand v. K R Mithugopal, (2005) 12
SCC 764 the Suprene Court hel d:

"34. Thus, this was a situation where the origina
agreenment of 10-3-1989 had a "fixed date" for
performance, but by the subsequent letter of 18-6-1992
t he defendants nmade a request for postponing the
performance to a future date w thout fixing any further
date for performance. This was accepted by the plaintiffs
by their act of forbearance and not insisting on
performance forthwith. There is nothing strange in tine
for performance bei ng extended, even though originally
the agreenment had a fixed date. Section 63 of the
Contract Act, 1872 provides that every prom see may
extend tine for the performance of the contract. Such an
agreement to extend tine need not necessarily be
reduced to witing, but may be proved by oral evidence
or, in sone cases, even by evidence of conduct including
f orbearance on the part of the other party. [See in this

19



27.

connection the observations of this Court in Keshavla
Lal | ubhai Patel v. Lalbhai Trikumal MIls Ltd., 1959

SCR 213 : AIR 1958 SC 512, para 8. See also in this
connection Saraswathamma v. H Sharad Shri khande,

Al R 2005 Kant 292 and K Venkoji Rao v. M Abdul

Khuddur Kureshi, AIR 1991 Kant 119, follow ng the
judgnent in Keshavlal Lallubhai Patel (supra).] Thus, in
this case there was a variation in the date of
performance by express representation by the defendants,
agreed to by the act of forbearance on the part of the

plaintiffs. Wat was originally covered by the first part of
Article 54, now fell within the purview of the second part

of the article. Pazhani appa Chettiyar v. South Indian
Planting and Industrial Co. Ltd. [AIR 1953 Trav Co 161]
was a simlar instance where the contract when initially
made had a date fixed for the performance of the

contract but the Court was of the viewthat "in the events

that happened in this case, the agreenent in question
though started with fixation of a period for the

conpl etion of the transacti on becane one w thout such
peri od on account of the peculiar facts and
circunstances al ready expl ained and the contract,

t herefore, becane one in which no tine was fixed for its
performance" and held that what was originally covered
by the first part of Article 113 of the Limtation Act,
woul d fall under the second part of the said article
because of the supervening circunmstances of the
case. " (at Page 777)

1908
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Coming to the application of Article 14, the Division Bench in

par agraph 37 stated: -

28.

363, S.C. Belgaum 1964 (1) SCR 1,

"37. Now, in India, reasonableness in State action is a

facet of Article 14 of the Constitution of India and in the

field of contract would have a considerable play at the
precontract stage. Once parties have entered into a
contractual obligation, they would be bound by the
contract and the only reasonabl eness woul d be of the

ki nd envi saged by the Suprene Court in the decision
reported as AIR 1963 SC 1144 T.P. Daver v. Lodge

Victoria No.363 SC Bel gaum & Ors. On the subject of a
menber of a club being expelled, and the relationship
being a contract as per the rules and regul ati ons of the
cl ub, adherence whereto was agreed to by he who

becane a nenber of the club and the nanagenment of the
club, the Suprenme Court observed that in such private

affairs, it would be good faith in taking an action which

is rooted in the nminds of nodern men and wonen i.e. in a
nmodern denocratic society and no nore. The deci sion

gui des that where a private affair i.e. a contract is so
perverted by a party that it of fends the concept of a
fair-play in a nodern society, alone then can the action

be questioned as not in good faith and suffice would it be

to state that anything done not in good faith would be
unr easonably done."

It will be noticed at once that T.P. Daver v. Lodge Victoria No

is not an authority on Article 14

at all. It deals with clubs and the fact that rules or bye-laws which
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bi nd nmenbers of such clubs have to be strictly adhered to. On the
other hand in ABL International Ltd. v. Export Credit Guarantee
Corpn. of India Ltd., (2004) 3 SCC 553 at paras 22 and 23, the
Suprenme Court hel d:

"22. W do not think the above judgnent in VST

I ndustries Ltd. [(2001) 1 SCC 298 : 2001 SCC (L&S)

227] supports the argunent of the | earned counsel on the
guestion of maintainability of the present wit petition. It
is to be noted that VST Industries Ltd.[(2001) 1 SCC

298 : 2001 SCC (L&S) 227] against whomthe wit

petition was filed was not a State or an instrumentality of
a State as contenpl ated under Article 12 of the
Constitution, hence, in the normal course, no wit could

have been issued against the said industry. But it was the
contention of the wit petitioner in that case that the said
i ndustry was obligated under the statute concerned to
performcertain public functions; failure to do so would
give rise to a conplaint under Article 226 against a
private body. While considering such argunment, this
Court held that when an authority has to performa
public function or a public duty, if there is a failure a
wit petition under Article 226 of the Constitution is
mai ntai nable. In the instant case, as to the fact that the
respondent is an instrunentality of a State, there is no
di spute but the question is: was the first respondent
di scharging a public duty or a public function while
repudi ating the claimof the appellants arising out of a
contract? Answer to this question, in our opinion, is
found in the judgnment of this Court in the case of Kunari
Shrilekha Vidyarthi v. State of U P. [(1991) 1 SCC 212 :
1991 SCC (L&S) 742] wherein this Court held: (SCC pp
236- 37, paras 22 & 24)

"The inpact of every State action is also on

public interest. ... It is really the nature of its
personality as State which is significant and
nmust characterize all its actions, in whatever

field, and not the nature of function
contractual or otherw se, which is decisive of
the nature of scrutiny permtted for exani ning
the validity of its act. The requirenent of
Article 14 being the duty to act fairly, justly
and reasonably, there is nothing which
nmlitates against the concept of requiring the
State always to so act, even in contractua
matters. "
23. It is clear fromthe above observations of this Court,
once the State or an instrunentality of the State is a
party of the contract, it has an obligation in law to act
fairly, justly and reasonably which is the requirenent of
Article 14 of the Constitution of India. Therefore, if by
the i mpugned repudi ati on of the claimof the appellants
the first respondent as an instrumentality of the State has
23
acted in contravention of the abovesaid requirenment of
Article 14, then we have no hesitation in holding that a
wit court can issue suitable directions to set right the
arbitrary actions of the first respondent.”

29. Based on the facts of this case, it would be arbitrary for the
DDA to forfeit the earnest nmoney on two fundamental grounds. First,

there is no breach of contract on the part of the appellant as has been
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hel d above. And second, DDA not having been put to any | oss, even if

DDA could insist on a contractual stipulation in its favour, it would be

arbitrary to allow DDA as a public authority to appropriate

Rs. 78,

00, 000/ - (Rupees Seventy Ei ght Lakhs) wi thout any |oss being

caused. It is clear, therefore, that Article 14 would apply in the field of

contract in this case and the finding of the Division Bench on this

aspect

30.

i s hereby reversed.

We now cone to the reasoni ng which involves Section 74 of

the Contract Act. The Division Bench hel d:

31.

32.

read:

"38. The | earned Single Judge has held that the property
was ultimately auctioned in the year 1994 at a price

whi ch fetched DDA a handsone return of Rupees 11.78
crores and there being no damages suffered by DDA, it
could not forfeit the earnest noney.

39. The said viewruns in the teeth of the decision of the
Suprenme Court reported as AIR 1970 SC 1986 Shree
Hanuman Cotton MIls & Anr. V. Tata Aircraft Ltd. which

24
hol ds that as agai nst an anmount tendered by way of
security, anmount tendered as earnest noney could be
forfeited as per terns of the contract.

40. W nmay additionally observe that original time to pay
the bal ance bid consideration, as per Ex.P-1 was My

18, 1982 and as extended by Ex. P-8 was COctober 28,

1982. That DDA could auction the plot in the year 1994

in the sumof Rupees 11.78 crore was i mmaterial and not
rel evant evidence for the reason damages with respect to
the price of property have to be conputed with reference
to the date of the breach of the contract."

Section 74 as it originally stood read thus:

"When a contract has been broken, if a sumis nanmed in
the contract as the anpbunt to be paid in case of such
breach, the party conplaining of the breach is entitled
whet her or not actual danage or loss is proved to have
been caused thereby, to receive fromthe party who has
broken the contract reasonabl e conpensation not
exceedi ng the anmount so naned."

By an amendnment made in 1899, the Section was anended to

"74. Conpensation for breach of contract where penalty
stipulated for.-- Wien a contract has been broken, if a
sumis naned in the contract as the ambunt to be paid in
case of such breach, or if the contract contains any other
stipulation by way of penalty, the party conpl ai ning of
the breach is entitled, whether or not actual danage or
loss is proved to have been caused thereby, to receive
fromthe party who has broken the contract reasonable
compensati on not exceedi ng the anount so naned or, as

the case may be, the penalty stipulated for
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Expl anation.--A stipulation for increased interest from
the date of default may be a stipulation by way of
penal ty.

Exception. --When any person enters into any bail -bond,
recogni zance or other instrunent of the sane nature, or
under the provisions of any |aw, or under the orders of
the Central Covernment or of any State Governnent,

gi ves any bond for the performance of any public duty or
act in which the public are interested, he shall be liable,
upon breach of any condition of any such instrument, to
pay the whole sum nentioned therein.

Expl anation.--A person who enters into a contract with
Government does not necessarily thereby undertake any
public duty, or promise to do an act in which the public
are interested.”

33. Section 74 occurs in Chapter 6 of the Indian Contract Act, 1872
whi ch reads "OF the consequences of breach of contract”. It is in fact
sandwi ched between Sections 73 and 75 which deal with

conmpensation for |oss or danmage caused by breach of contract and
compensation for damage which a party may sustain through
non-fulfillnment of a contract after such party rightfully rescinds such
contract. It is inportant to note that |ike Sections 73 and 75,
compensation is payable for breach of contract under Section 74 only

where damage or |oss is caused by such breach.

34. In Fateh Chand v. Bal ki shan Das, 1964 SCR (1) 515, this
Court hel d:

"The section is clearly an attenpt to elimnate the
somewhat el aborate refinenents made under the English
common | aw i n distinguishing between stipul ations
providing for paynent of |iquidated danages and
stipulations in the nature of penalty. Under the conmon
| aw a genui ne pre-estimte of damages by nutual
agreenment is regarded as a stipulation nam ng |iquidated
damages and bi ndi ng between the parties: a stipulation
in acontract in terroremis a penalty and the Court
refuses to enforce it, awarding to the aggrieved party
only reasonabl e conpensation. The Indian Legislature
has sought to cut across the web of rules and
presunpti ons under the English common |aw, by

enacting a uniformprinciple applicable to all
stipulations nam ng anounts to be paid in case of
breach, and stipulations by way of penalty.

Section 74 of the Indian Contract Act deals with the
measure of damages in two classes of cases (i) where the
contract names a sumto be paid in case of breach and
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(ii) where the contract contains any other stipulation by
way of penalty. W are in the present case not concerned
to decide whether a covenant of forfeiture of deposit for
due performance of a contract falls within the first class.
The neasure of damages in the case of breach of a
stipulation by way of penalty is by Section 74 reasonabl e
conmpensation not exceeding the penalty stipulated for. In
assessi ng damages the Court has, subject to the limt of
the penalty stipulated, jurisdiction to award such
conpensation as it deens reasonable having regard to

all the circunstances of the case. Jurisdiction of the
Court to award conpensation in case of breach of

contract is unqualified except as to the maxi num

sti pul ated; but conpensation has to be reasonable, and
that inposes upon the Court duty to award conpensation
according to settled principles. The section undoubtedly

says that the aggrieved party is entitled to receive
conmpensation fromthe party who has broken the

contract, whether or not actual damage or loss is proved
to have been caused by the breach. Thereby it merely

di spenses with proof of "actual |oss or danmmges"; it does
not justify the award of conpensation when in
consequence of the breach no legal injury at all has
resul ted, because conpensation for breach of contract
can be awarded to nmake good | oss or damage which
naturally arose in the usual course of things, or which
the parties knew when they nade the contract, to be
likely to result fromthe breach." (At page 526, 527)

Section 74 declares the law as to liability upon breach
of contract where conpensation is by agreenment of the
parties pre-determ ned, or where there is a stipulation by
way of penalty. But the application of the enactnent is
not restricted to cases where the aggrieved party clains
relief as a plaintiff. The section does not confer a special
benefit upon any party; it nerely declares the | aw that
notw t hstanding any termin the contract predeternining
damages or providing for forfeiture of any property by
way of penalty, the court will award to the party
aggrieved only reasonabl e conpensati on not exceedi ng
t he amobunt naned or penalty stipulated. The jurisdiction
of the court is not deternined by the accidental
circunstance of the party in default being a plaintiff or a
defendant in a suit. Use of the expression "to receive
fromthe party who has broken the contract" does not
predicate that the jurisdiction of the court to adjust
amount s whi ch have been paid by the party in default
cannot be exercised in dealing with the claimof the party
compl ai ni ng of breach of contract. The court has to
adj udge in every case reasonabl e conpensation to which
the plaintiff is entitled fromthe defendant on breach of
the contract. Such conpensation has to be ascertai ned
having regard to the conditions existing on the date of
the breach." (At page 530)

28
35. Simlarly, in Mala Bux v. Union of India (UO), 1970 (1)
SCR 928, it was hel d:

"Forfeiture of earnest noney under a contract for
sal e of property-novable or i movable-if the anmount is
reasonabl e, does not fall within Section 74. That has
been decided in several cases :Kunwar Chiranjit Singh v.
Har Swarup, A 1.R 1926 P.C. 1; Roshan Lal v. The Del hi
Cloth and General MIIls Company Ltd., Delhi, I.L.R
Al'l.166; Muhammad Habi bul | ah V. Muhanmmad



Shafi, |I.L.R All. 324; Bishan Chand v. Radha Ki shan

Das, |.D. 19 All. 49. These cases are easily expl ained, for
forfeiture of a reasonabl e anmount paid as earnest noney
does not anpunt to inposing a penalty. But if forfeiture is
of the nature of penalty, Section 74 applies. Were under
the terns of the contract the party in breach has
undertaken to pay a sumof noney or to forfeit a sum of
money whi ch he has already paid to the party

compl ai ning of a breach of contract, the undertaking is

of the nature of a penalty.

Counsel for the Union, however, urged that in the present
case Rs. 10,000/- in respect of the potato contract and

Rs. 8,500 in respect of the poultry contract were genui ne
pre-estimates of damages which the Union was likely to
suffer as a result of breach of contract, and the plaintiff
was not entitled to any relief against forfeiture. Reliance
in support of this contention was placed upon the
expression (used in Section 74 of the Contract Act), "the
party conpl aining of the breach is entitled, whether or

not actual damage or loss is proved to have been caused
thereby, to receive fromthe party who has broken the
contract reasonabl e conpensation". It is true that in
every case of breach of contract the person aggrieved by
the breach is not required to prove actual |o0ss or damage
suffered by himbefore he can claima decree, and the

Court is conpetent to award reasonabl e conpensation in
case of breach even if no actual danmage is proved to

have been suffered in consequence of the breach of
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contract. But the expression "whether or not actua
damage or loss is proved to have been caused thereby"” is
intended to cover different classes of contracts which
cone before the Courts. In case of breach of some
contracts it may be inpossible for the Court to assess
compensation arising frombreach, while in other cases
compensation can be calculated in accordance with
established rules. Where the Court is unable to assess the
conpensation, the sumnaned by the parties if it be
regarded as a genuine pre-estimte may be taken into
consi deration as the nmeasure of reasonable
conmpensation, but not if the sumnaned is in the nature
of a penalty. Were loss in terns of noney can be
determ ned, the party claimng conpensati on must prove
the | oss suffered by him

In the present case, it was possible for the Governnent of
India to | ead evidence to prove the rates at which
pot at oes, poultry, eggs and fish were purchased by them
when the plaintiff failed to deliver "regularly and fully"
the quantities stipulated under the ternms of the contracts
and after the contracts were term nated. They coul d have
proved the rates at which they had to be purchased and

al so the other incidental charges incurred by themin
procuring the goods contracted for. But no such attenpt
was made. " (At page 933, 934)

36. In Shree Hanuman Cotton MIIls and Anr. v. Tata Aircraft
Limted, 1970 (3) SCR 127 it was hel d:
"From a revi ew of the decisions cited above, the
followi ng principles emerge regardi ng "earnest":

(1) It nust be given at the nonent at which the contract



i s concl uded.

(2) It represents a guarantee that the contract will be
fulfilled or, in other words, 'earnest’ is given to bind the
contract.

(3) It is part of the purchase price when the transaction

is carried out.

(4) It

is forfeited when the transaction falls through by

reason of the default or failure of the purchaser.

(5) Unless there is anything to the contrary in the terns
of the contract, on default conmmtted by the buyer, the
seller is entitled to forfeit the earnest"” (At page 139)

"The |
t he pl
appel |

earned Attorney Ceneral very strongly urged that
eas covered by the second contention of the
ant had never been raised in the pleadings nor in

the contentions urged before the H gh Court. The

quest i
forfei
way of

on of the quantum of earnest deposit which was
ted bei ng unreasonable or the forfeiture being by
penalty, were never raised by the appellants. The

Attorney General also pointed out that as noted by the
Hi gh Court the appellants | ed no evidence at all and,

after

abandoni ng the various pleas taken in the plaint,

the only question pressed before the H gh Court was that
the deposit was not by way of earnest and hence the

anount

could not be forfeited. Unless the appell ants had

pl eaded and established that there was unreasonabl eness
attached to the anobunt required to be deposited under
the contract or that the clause regarding forfeiture

anmount

ed to a stipulation by way of a penalty, the

respondents had no opportunity to satisfy the Court that
no question of unreasonabl eness or the stipulation being
by way of penalty arises. He further urged that the

questi

on of unreasonabl eness or otherw se regarding

earnest noney does not at all arise when it is forfeited
according to the terns of the contract.

I'n

our opinion the learned Attorney General is well

founded in his contention that the appellants raised no

37.

such contentions covered by the second point, noted
above. It is therefore unnecessary for us to go into the
question as to whether the amount deposited by the

appel lants, in this case, by way of earnest and forfeited
as such, can be considered to be reasonable or not. W
express no opinion on the question as to whether the

el ement of unreasonabl eness can ever be consi dered
regarding the forfeiture of an anmount deposited by way

of earnest and if so what are the necessary factors to be
taken into account in considering the reasonabl eness or
ot herw se of the anount deposited by way of earnest. If
the appellants were contesting the claimon any such
grounds, they should have laid the foundation for the
same by raising appropriate pleas and al so | ed proper

evi dence regarding the sanme, so that the respondents
woul d have had an opportunity of neeting such a

claim" (At page 142)

And finally in ONGC Ltd. v. Saw Pipes Ltd., (2003) 5 SCC
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705, it was hel d:

"64. It is apparent fromthe aforesaid reasoni ng recorded
by the Arbitral Tribunal that it failed to consider Sections
73 and 74 of the Indian Contract Act and the ratio laid
down in Fateh Chand case [AIR 1963 SC 140: (1964) 1

SCR 515 at p. 526] wherein it is specifically held that
jurisdiction of the court to award conpensation in case

of breach of contract is unqualified except as to the

maxi mum sti pul at ed; and conpensation has to be

reasonabl e. Under Section 73, when a contract has been
broken, the party who suffers by such breach is entitled

to receive conpensation for any | oss caused to hi mwhich
the parties knew when they made the contract to be likely
to result fromthe breach of it. This section is to be read
with Section 74, which deals with penalty stipulated in

the contract, inter alia (relevant for the present case)
provi des that when a contract has been broken, if a sum

is named in the contract as the anount to be paid in case
of such breach, the party conpl aining of breach is
entitled, whether or not actual loss is proved to have
been caused, thereby to receive fromthe party who has
broken the contract reasonabl e conpensation not

exceedi ng the amount so nanmed. Section 74 enphasizes

that in case of breach of contract, the party conpl ai ning
of the breach is entitled to receive reasonabl e
conpensati on whether or not actual loss is proved to

have been caused by such breach. Therefore, the

enphasis is on reasonabl e conpensation. If the
compensation named in the contract is by way of penalty,
consi deration would be different and the party is only
entitled to reasonabl e conpensation for the | oss suffered.
But if the conpensation naned in the contract for such
breach is genuine pre-estimate of |oss which the parties
knew when they nade the contract to be likely to result
fromthe breach of it, there is no question of proving such
| oss or such party is not required to | ead evidence to
prove actual |oss suffered by him

67........ In our view, in such a contract, it would be
difficult to prove exact |oss or danage which the parties
suf fer because of the breach thereof. In such a situation
if the parties have pre-estimated such | oss after clear
understanding, it would be totally unjustified to arrive at
the conclusion that the party who has conmitted breach

of the contract is not liable to pay conpensation. It
woul d be agai nst the specific provisions of Sections 73
and 74 of the Indian Contract Act. There was nothing on
record that conpensation contenplated by the parties

was in any way unreasonable. It has been specifically
mentioned that it was an agreed genuine pre-estimte of
damages duly agreed by the parties. It was al so

nmentioned that the |iquidated danages are not by way of
penalty. It was also provided in the contract that such
damages are to be recovered by the purchaser fromthe
bills for payment of the cost of material submtted by the
contractor. No evidence is led by the claimant to
establish that the stipulated condition was by way of
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penalty or the conpensation contenplated was, in any
way, unreasonable. There was no reason for the Tribuna
not to rely upon the clear and unanbi guous terns of
agreenent stipulating pre-estinate danages because of
delay in supply of goods. Further, while extending the
time for delivery of the goods, the respondent was
informed that it would be required to pay stipul at ed
damages



68. Fromthe aforesaid discussions, it can be held that:

(1) Terns of the contract are required to be taken into
consi deration before arriving at the concl usi on whet her
the party claining danages is entitled to the sane.

(2) If the terms are clear and unambi guous sti pul ati ng
the |iquidated damages in case of the breach of the
contract unless it is held that such estimate of
damages/ conpensation is unreasonable or is by way of
penalty, party who has conmitted the breach is required

to pay such conpensation and that is what is provided in
Section 73 of the Contract Act.

(3) Section 74 is to be read along with Section 73 and,
therefore, in every case of breach of contract, the person
aggrieved by the breach is not required to prove actua

| oss or danage suffered by himbefore he can claima
decree. The court is competent to award reasonabl e
compensation in case of breach even if no actual danage
is proved to have been suffered in consequence of the
breach of a contract.

(4) In some contracts, it would be inpossible for the
court to assess the conpensation arising from breach
and if the conpensation contenplated is not by way of
penalty or unreasonable, the court can award the sane if

it is genuine pre-estimte by the parties as the neasure of
reasonabl e conpensation."

34
38. It will be seen that when it conmes to forfeiture of earnest

money, in Fateh Chand’ s case, counsel for the appellant conceded on
facts that Rs.1,000/- deposited as earnest noney could be forfeited.

(See: 1964 (1) SCR Page 515 at 525 and 531).

39. Shree Hanuman Cotton MIIs & Anot her which was so

heavily relied by the Division Bench again was a case where the
appel l ants conceded that they comritted breach of contract. Further
the respondents al so pl eaded that the appellants had to pay thema sum
of Rs.42,499/- for |oss and danage sustained by them (See: 1970 (3)
SCR 127 at Page 132). This being the fact situation, only two
questions were argued before the Supreme Court: (1) that the amount
paid by the plaintiff is not earnest noney and (2) that forfeiture of
earnest noney can be legal only if the anount is considered
reasonabl e. (at page 133). Both questions were answered agai nst the
appel lant. I n deciding question two agai nst the appellant, this Court
hel d: -

"But, as we have already nentioned, we do not propose



to go into those aspects in the case on hand. As

mentioned earlier, the appellants never raised any
contention that the forfeiture of the anmount ampbunted to

a penalty or that the anmount forfeited is so large that the
forfeiture is bad in law. Nor have they raised any
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contention that the amount of deposit is so unreasonabl e

and therefore forfeiture of the entire anmpunt is not

justified. The decision in Maula Bux’s [1970] 1SCR928

had no occasion to consider the question of

reasonabl eness or otherw se of the earnest deposit being

forfeited. Because, fromthe said judgment it is clear that

this Court did not agree with the view of the H gh Court

that the deposits nmade, and which were under

consi deration, were paid as earnest noney. It is under

those circunstances that this Court proceeded to

consider the applicability of Section 74 of the Contract

Act. (At page 143)"
40. Fromthe above, it is clear that this Court held that Maul a
Bux’s case was not, on facts, a case that related to earnest noney.
Consequently, the observation in Maula Bux that forfeiture of earnest
nmoney under a contract if reasonable does not fall within Section 74,
and would fall within Section 74 only if earnest noney is considered a
penalty is not on a matter that directly arose for decision in that case.
The law laid down by a Bench of 5 Judges in Fateh Chand’s case is
that all stipulations naming amounts to be paid in case of breach
woul d be covered by Section 74. This is because Section 74 cuts
across the rules of the Engli sh Cormon Law by enacting a uniform
principle that would apply to all anounts to be paid in case of breach
whether they are in the nature of penalty or otherwise. It must not be

forgotten that as has been stated above, forfeiture of earnest noney on
the facts in Fateh Chand’ s case was conceded. In the circunstances,

it would therefore be correct to say that as earnest noney is an anount
to be paid in case of breach of contract and naned in the contract as

such, it would necessarily be covered by Section 74.

41. It must, however, be pointed out that in cases where a public
auction is held, forfeiture of earnest nmoney nay take place even

bef ore an agreenent is reached, as DDA is to accept the bid only after
the earnest noney is paid. In the present case, under the terns and
conditions of auction, the highest bid (along with which earnest

money has to be paid) may well have been rejected. In such cases
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Section 74 may not be attracted on its plain | anguage because it

applies only "when a contract has been broken"

42. In the present case, forfeiture of earnest noney took place |Iong
after an agreenent had been reached. It is obvious that the anmount
sought to be forfeited on the facts of the present case is sought to be
forfeited without any | oss being shown. In fact it has been shown that
far fromsuffering any | oss, DDA has received a nuch hi gher anount

on re-auction of the sanme plot of |and.

43. On a conspectus of the above authorities, the | aw on
conpensation for breach of contract under Section 74 can be stated to
be as foll ows: -
1. Where a sumis nanmed in a contract as a |iquidated anount
payabl e by way of danmges, the party conplaining of a
breach can receive as reasonabl e conpensati on such
Iiquidated anount only if it is a genuine pre-estimte of
damages fixed by both parties and found to be such by the
Court. In other cases, where a sumis nanmed in a contract as
a |iquidated anount payable by way of damages, only
reasonabl e conpensati on can be awarded not exceeding the
anount so stated. Sinmilarly, in cases where the anmount fixed
is in the nature of penalty, only reasonabl e conmpensation can
be awarded not exceeding the penalty so stated. In both
cases, the liquidated amount or penalty is the upper linmt
beyond whi ch t he Court cannot gr ant r easonabl e

conpensati on.
2. Reasonabl e conpensation will be fixed on well known

principles that are applicable to the | aw of contract, which

are to be found inter alia in Section 73 of the Contract Act.

3. Since Section 74 awards reasonabl e conpensation for
damage or | oss caused by a breach of contract, danmage or
| oss caused is a sine qua non for the applicability of the

Secti on.
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4. The Section applies whether a person is a plaintiff or a

defendant in a suit.
5. The sum spoken of nmmy already be paid or be payable in

future.

6. The expression "whether or not actual damage or loss is
proved to have been caused thereby" neans that where it is
possi ble to prove actual damage or |oss, such proof is not
di spensed with. It is only in cases where damage or loss is
difficult or inpossible to prove that the |iquidated anount
naned in the contract, if a genuine pre-estinate of danage

or loss, can be awarded.
7. Section 74 will apply to cases of forfeiture of earnest noney

under a contract. Were, however, forfeiture takes place
under the ternms and conditions of a public auction before
agreenment is reached, Section 74 would have no application
44, The Division Bench has gone wong in principle. As has been
poi nted out above, there has been no breach of contract by the
appel l ant. Further, we cannot accept the view of the Division Bench
that the fact that the DDA nade a profit fromre-auction is irrel evant,
as that would fly in the face of the nost basic principle on the award
of damages - namely, that conpensation can only be given for
damage or |l oss suffered. If danage or loss is not suffered, the | aw

does not provide for a windfall.

45, A great deal of the argunent before us turned on notings in files
that were produced during cross-exam nation of various w tnesses.
We have not referred to any of these notings and, consequently, to any
case law cited by both parties as we find it unnecessary for the

deci sion of this case.

46. M. Sharan submitted that in case we were against him the
earnest noney that should be refunded should only be refunded with
7% per annum and not 9% per annuminterest as was done in other
cases. W are afraid we are not able to agree as others were offered
the refund of earnest noney way back in 1989 with 7% per annum

i nterest which they accepted. The DDA having chosen to fight the

present appellant tooth and nail even on refund of earnest noney,
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when there was no breach of contract or |oss caused to it, stands on a

different footing. We, therefore, turn down this plea as well.

47. In the result, the appeal is allowed. The judgnment and order of

the Single Judge is restored. Parties will bear their own costs.

.......................... J.
(Ranj an Gogoi)
.......................... J.
(R F. Nariman)

New Del hi ;

January 09, 2015.

| TEM NO. 1A COURT NO. 7 SECTI ON XV

(For judgnent)
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[O P. SHARMA] [ 1 NDU BALA KAPUR]
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(Signed reportable judgnent is placed on the file)



