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Petition(s) for Special Leave to Appeal (C No(s) . 9273/ 2013
(Arising out of inmpugned final judgnment and order dated 02/07/2012
in SCA No. 7926/ 2006 passed by the High Court O Qujarat At
Ahnedabad)
Cl.T. -5 & ANR Petitioner(s)
VERSUS
M S AVANI EXPORTS & ANR. Respondent ( s)
(with interimrelief and office report)
W TH
SLP(C) No. 9578-9579/2013
(Wth InterimRelief and Ofice Report)

SLP(C) No. 9619-9620/ 2013
(Wth InterimRelief and Ofice Report)

SLP(C) No. 11946/2013
(Wth Ofice Report)

SLP(C) No. 18021/2013
(Wth Ofice Report)

SLP(C) No. 18022/2013
(Wth Ofice Report)

SLP(C) No. 21382/2013
(Wth Ofice Report)

SLP(C) No. 22194/2013
(Wth Ofice Report)

SLP(C) No. 31196-31210/2013
(Wth appln. for c¢/d in filing SLP and O fice Report)

SLP(C) No. 31211-31225/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 32320-32334/2013
(Wth appln. for c¢/d in filing SLP and O fice Report)

Signature Not Verified

SLP(C) No. 32550-32564/2013

Digitally signed by
Sunman Wadhwa

Dat e:

2015.04. 01
(Wth appln. for c/din filing SLP and Ofice Report)
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-2-

SLP(C) No. 32566-32570/2013

(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 32600-32615/2013

(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 34322-34336/2013

(Wth appln. for c/din filing SLP and Ofice Report)



SLP(C) No. 34337-34351/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 34355-34369/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 34371-34385/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 34387-34400/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 36356-36370/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 36371-36385/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 36386-36400/2013
(Wth appln. for c/din filing SLP and Ofice Report)

SLP(C) No. 36401-36415/2013
(Wth appln.(s) for c/delay in filing SLP and Ofice Report)

SLP(C) No. 36416-36430/2013
(Wth appln.(s) for c/delay in filing SLP and O fice Report)

SLP(C) No. 39038/2013
(Wth Ofice Report)

SLP(C) No. 39039/2013
(Wth Ofice Report)

SLP(C) No. 149/2014
(Wth InterimRelief and Ofice Report)

SLP(C) No. 4871/ 2014
(Wth appln. for c/d in filing/refiling SLP and O fice Report)

SLP(C) No. 18918/2014
(Wth Ofice Report)

SLP(C) No. 23622/ 2014
(Wth Ofice Report)

SLP(C) No. 24883/2014
(Wth Ofice Report)

SLP(C) No. 28834-28848/2014
(Wth appln.(s) for c/delay in filing SLP and appln.(s) for c/delay
inrefiling SLP and O fice Report)

SLP(C) No. 28818-28832/2014
(Wth appln.(s) for c/delay in refiling SLP and appln.(s) for
c/delay in filing SLP and O fice Report)

SLP(C) No. 29806/2014
(Wth Ofice Report)

SLP(C) No. 34489/2014
(Wth Ofice Report)

SLP(C) No. 2804/2015
(Wth Ofice Report)

SLP(C) No. 4712/ 2015

SLP(C) No. 6735/2015



(Wth Ofice Report)

SLP(C) No. 6734/2015
(Wth Ofice Report)

Date : 30/03/2015 These petitions were called on for hearing today.

CORAM :
HON BLE MR, JUSTICE A K. SIKRI
HON BLE MR JUSTI CE ROH NTON FALI NARI MAN

For the appearing parties:

Mukul Rohtagi, A G
P. S. Nar asi mha, Sr. Adv.
D. L. Chi dananda, Adv.
Di ksha Rai, Adv.

Aj ay Sharma, Adv.

S. A Haseeb, Adv.
Rupesh Kunar, Adv.
Arijit Prasad, Adv.
Pravesh Thakur, Adv.
Gargi Khanna, Adv.
Hari s Beeran, Adv.
s. Anil Katiyar, Adv.
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Ms. Pratap Venugopal , Surekha Ranan,
Purushottam Jha, Gaurav Nair and N harika, Advs.
For Ms. K J.John & Co.

V. Pr abhakar , Adv.

Jyoti Prashar, Adv.
Pramt Saxena, Adv.
Philip Ceorge, Adv.

M P. Sent hi| Kumar, Adv.
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M. C. N Sree Kumar, Adv.
Ms. Abha R Sharma, Adv.

Awani sh Si nha, Adv.
C. S. Yadav, Adv.

N. D. B. Raj u, Adv.
N. Ganpat hy, Adv.

K. Ramesh, Adv.

Kumar Gaur av, Adv.

B. N. Dubey, Adv.

Robi n Khokhar, Adv.
Rameshwar Prasad Goyal , Adv.
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Gaur av Dhi ngr a, Adv.
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S. Ravi Shankar, Adv.

&

Nami t a Choudhary, Adv.

M Srini vas R Rao, Adv.
M V. Ramana Rao, Adv.
Arun Di vda, Adv.

Sudha CQupt a, Adv.

Ranjit Raut, Adv.
Bi na Gupt a, Adv.
Abhay Jena, Adv.
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Swati Si nha, Adv.
Shant anu Bansal , Adv.

D. N. Ray, Adv.
Lokesh K. Chaudhary, Adv.
Sumita Ray, Adv.
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M. T. Harish Kumar, Adv.
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K. V. Mohan, Adv.
R K. Raghavan, Adv.
K. V. Bal akri shnan, Adv.

Sanand Ranakri shnan, Adv.
Amar Dave, Adv.
Ri shi Maheshwari , Adv.
Anne Mat hew, Adv.
P. S. Sudheer, Adv.
s Fox Mandal & Co., Adv.
Sal il Kapoor, Adv.
Vi kas Jai n, Adv.
Praveen Swar up, Adv.

Ni she Raj en Shonker, Adv.
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V. Ramasubr amani an, Adv.

UPON hearing the counsel the Court nade the follow ng

ORDER
Amendrment to Section 80HHC(3) of the Income Tax

Act, 1961 (in short ‘the Act’) was nade by the Taxation
Laws (Second Anendnent) Act, 2005 with retrospective effect
i.e. with effect fromlst April, 1992. By this anmendnent
certain benefits were in fact extended to the exporters who
are entitled to claimaccording to Sec. 80HHC of the Act.
However at the sane time, the anendment al so carved out
two categories of exporters, nanely, those whose export is
|l ess than Rs. 10 crores per year and those exporters whose
exports turn over is nore than Rs.10 crores per annum
Insofar as entitlenent of these benefits to the exporter
having turn over of nmore  than Rs.10 crores

concerned, two conditions contained in third and fourth
- 6-

proviso to the said anmendnent were to be satisfied for
claiming the benefits. Those were:

(a) he had an option to choose

p. a.



either the duty drawback or the Duty
Entitl ement Pass Book Schene, being the Duty
Rem ssi on Scheme; and

(b) the rate of drawback credit
attributable to the custons duty was hi gher
than the rate of credit allowable under the
Duty Entitl ement Pass Book Schene, being
Duty Remi ssion Schene.
Al'l the respondents in these SLPs, who are the

exporters, belong to the second category. They filed the

wit petitions challenging conditions nentioned in third

and fourth proviso to Section 80 HHC(3). In fact it was
their preci se contention t hat t hese condi tions are
severabl e and therefore these t wo condi tions shoul d be
decl ared ultra vires and sever ed. The rational e behi nd

seeki ng such a prayer was obvious inasnmuch as the wit
petitioners did not want entire Notification to be declared
ultra vires which was to their advantage. Wat they wanted
was that the benefit of amended provision be accorded,

wi thout insisting on the aforesaid conditions.

The Hi gh Court vide inpugned judgnment has deci ded

the issue in favour of the wit petitioners by concluding

as under:

"26. On consideration of the entire

materials on record, we, therefore, find
substance in the contention of the | earned
-7-

counsel for the petitioners that the

i mpugned anendnent is violative for its
retrospective operation in order to
overcone the decision of the Tribunal, and
at the same tine, for depriving the benefit
earlier granted to a class of the assessees
whose assessnents wer e still pendi ng
al t hough such benefit will be available to

t he assessees whose assessnents have
al ready been concluded. In other words, in
this type  of substantive  amendment,
retrospective operation can be given only

if it is for the benefit of the assessee

but not in a case where it affects even a
fewer section of the assessees.

27. We, accordingly, quash the inmpugned
anendnment only to this extent that the



operation of the said section could be
given effect fromthe date of amendnent and
not in respect of earlier assessnment years
of the assessees whose export turnover is
above Rs. 10 crore. In other words, the
retrospective anmendnent should not be
detrinmental to any of the assessees."”

Agai nst t he Hi gh Court j udgnent t hese SLPs are

filed by the Union of India. M. Mkul Rohtagi, |earned
Attorney General for India submts that once the prayer
made was to severe the aforesaid two conditions as onerous

and utra vires, the High Court should have couched the

reliefs in ternms of that prayer only, i nstead of stating

that the operation of the Section would be given effect to
prospectively only and these conditions would not operate
retrospectively. At the same tinme, he accepts that the

| egal position would be that those exporters with turnover

of rupees | ess t han Rs. 10 crores and ot her like
respondents with turn over of nmore than Rs.10 crores woul d

be at par and both would be entitled to the benefits.
-8-

We find that in essence the Hi gh Court has quashed
the severable part of third and fourth proviso to Sec. 80HHC
(3) and it becones clear therefromthat chall enge which was
laid to the conditions contained in the said provisos by
t he r espondent has succeeded. However, to make
position crystal clear, we substitute the direction of the

Hi gh Court with the follow ng direction

"Havi ng seen the twin conditions
and since 80HHC benefit is not avail able
after 1.4.05, we are satisfied that cases
of exporters having a turnover bel ow and
those above 10 cr. Should be treated
simlarly. This order is in substitution of
the judgnent in Appeal

Wt h t he af oresai d clarification al | t hese
including that of assessees filed against the judgnment of

M P. Hi gh Court are di sposed of.

t he

t he

SLPs



( SUMAN WADHWA) (SUVAN JAIN)
AR- cum PS COURT MASTER



