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UPON hearing the counsel the Court made the follow ng
ORDER

The provisions of Section 6A(1) do indicate that for
officers of the level of Joint Secretary and above a kind

of inmmunity has been provided for. Wiether there can be a



deprivation of such imunity by a retrospective operation
of a judgnent of the Court, in the context of Article 20 of
the Constitution of India, is the noot question that arises

for determ nation in the present case

For the aforesaid reasons and having regard to the
provisions of Article 145(3) of the Constitution of India,
we refer the aforesaid question to a | arger bench for which
pur pose the papers nmay now be |laid before the Hon’ ble the

Chi ef Justice of India on the adm nistrative side.

[ VI NOD LAKHI NA] [ ASHA SONI ]
COURT MASTER COURT MASTER

[ SIGNED ORDER |I'S PLACED ON THE FI LE]

I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 377/ 2007
C.B.I. ... APPELLANT
VERSUS
R R Kl SHORE .. . RESPONDENT
W TH
SPECI AL LEAVE PETI TION (CRI'M NAL) NO. 4364
OF 2011
ORDER
1. A prosecution under the Prevention

of Corruption Act, 1988 was sought to be

questioned by the respondent accused on the

basi s of t he provi si ons cont ai ned in
Section 6A(1) of the Del hi Special Police

Establ i shment Act, 1946 which was brought

in by an anmendnent in t he year 2003
Section 6A(1) of the Del hi Special Police

Establ i shment Act, 1946 is in the follow ng



terns:

2
" BA. Appr oval of Centra
Governnment to conduct inquiry or
i nvestigation.-(1) The Del h
Speci al Police Establishnent shal
not conduct any i nquiry or
i nvestigation into any of f ence
al l eged to have been committed
under the Prevention of Corruption
Act, 1988 (49 of 1988) except with
t he previ ous appr oval of t he
Centr al Gover nnent wher e such
al l egation relates to-
(a) the enpl oyees of the Centra
Gover nnment of the Level of
Joint Secretary and above;
and
(b) such of ficers as are
appoi nted by the Centra
Governnent in corporations
establ i shed by or under any
Centr al Act, Gover nnent
compani es, societies and
| ocal authorities owned or
controll ed by t hat
Gover nnent . "
2. The Del hi Hi gh Court bef ore whom
t he chal | enge was br ought answer ed t he
question by hol di ng t hat t he r espondent
accused was entitled to the benefit of the
said provi si on. Accordi ngly, t he Hi gh
Court t ook t he Vi ew t hat t he matt er
required fresh consideration for grant of
previ ous appr oval under Secti on 6A(1) of

the Del hi Special Police Establishnent Act,

1946. Aggrieved, the C.B.l1. is in appea
bef ore us.
3. We have heard the | earned counsels

for the parties as also the respondent who

appears in person.



4. The provisions of Section 6A(1) of

the Del hi Special Police Establishnent Act,

1946 has been held to be unconstitutiona

bei ng viol ative of Article 14 of
Constitution of I ndi a by a Constitution
Bench of this Court in Subramani an Swany

ver sus Di rector, Centr al Bur eau

I nvesti gation and anot her [ (2014) 8
682] . The  judgnent of t he Consti tution

Bench is however silent as to whether its

deci si on woul d operate prospectively
woul d have retrospective effect. Though a

| arge number of precedents have been cited

at the Bar to persuade us to take either of

t he above views, as would support the case

of t he rival parties, we are of
considered view that this question should

receive the consideration of a Constitution

Bench in view of the provisions of Article

145(3) of the Constitution of |ndia.

5. In fact, in Transm ssi on

t he

of

SCC

or

t he

Cor poration of A P. ver sus Ch. Pr abhakar

and others [(2004) 5 SCC 551], the precise

question that has arisen before us had been

referred to a Constitution Bench

Par agraphs 15 and 21 dealing with the said
question read as foll ows:

"15. Whether constitutiona
guarantee enshrined in clause (1)
of Article 20 is confined only to
pr ohi bi tion agai nst convi ction
for any of f ence except for
violation of lawin force at the

time of conmission of the act
char ged as an of f ence and
subjection to a penalty greater



than that which m ght have been
inflicted under the law in force
at the tine of conm ssion of
offence or it also prohibits
| egi sl ati on whi ch aggravates the
degree of crinme or nakes it
possible for himto receive the
same puni shment under the new | aw
as coul d have been inposed under
the prior |law or deprives the
accused of any substantial right
or inmunity possessed at the tine
of the conmi ssion of the offence
charged is a noot point to be
debat ed

(underlining is ours)

21. However, as t he
interpretation of Article 20 as
to its scope and anbit is
i nvol ved in these proceedi ngs, we
refer the question fornulated in
para 15 of this order to a |l arger
Bench for consideration."”

However , t he Constitution Bench in
Transmi ssi on Cor poration of A P. ver sus
Ch. Pr abhakar and ot hers [ (2010) 15 SCC

200] declined to answer the question as in
the nmeantime there were certain anendnents
to the statute in question and, therefore,

the i ssues referred were understood to have

becone acadeni c. The very sane issues have
been cropped up before us in the present

pr oceedi ngs.

6. We have considered it necessary to

make the present reference for the reason

t hat in t he case of Transmni ssi on

Cor porati on of A P. ver sus Ch.
and others [(2004) 5 SCC 551] one of the
questions referred is whether the scope and

ambit of Article 20 of the Constitution of

India is to be understood to be protecting

t he subst anti al rights or t he
enj oyed by an accused at t he

conmm ssion of the offence for which he has

Pr abhakar

i Mmunity

tinme

of



been char ged.

7. The provi si ons of Section 6A(1),
extracted above, do i ndicate t hat for

officers of the level of Joint Secretary

and above a ki nd of i Mmunity has been
provi ded for. Whet her t here can be a
deprivation of such i Mmunity by a
retrospective operation of a j udgnent of

the Court, in the context of Article 20 of
t he Constitution of I ndi a, is t he noot
question that arises for deternmination in

the present case.

8. For t he aforesaid reasons and
having regard to the provisions of Article

145( 3) of t he Constitution of I ndi a, we
refer the aforesaid question to a |arger

bench for which purpose the papers may now

be laid before t he Hon’ bl e t he Chi ef
Justice of I ndi a on t he adm ni strative
si de.

.................... , J.

................... , J.
(PRAFULLA C. PANT
NEW DELH
MARCH 10, 2016



