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1. This batch of Wit Petitions and Transferred Cases relate to
mning in the State of Goa and as issues raised are comon to the
Wit Petitions and the Transferred Cases, the cases have been
anal ogously heard and are being disposed of by this common

j udgnent .

Facts relating to mning in Coa:

2. Prior to 19.12.1961 when Goa was a Portuguese territory, its
Portuguese Governnent had granted mi ning concessions in

perpetuity to concessionaires. Cg 19.12. 1961, CGoa was liberated

and becane part of the Indian Union and on 01.10.1963, the

M nes and M neral s (Devel opment & Regul ation) Act, 1957 (for

short ‘the MVDR Act’) was nmde applicable to the State of Goa.

On 10.03. 1975, the Controller of Mning Leases issued a
notification calling upon every |essee and sub-lessee to file returns
under Rule 5 of the Mning Leases (Modification of Terns) Rules,
1956 and sent copies of the notification to the concessionaires in
Goa. Aggri eved, the concessionaires noved the Bonbay Hi gh
Court, Goa Bench, and by judgnent dated 29.09.1983, in

Vassudeva Madeva Sal gaocar vs. Union of India [1985(1) Bom

CR 36], the Bonbay Hi gh Court restrained the Union of India from
treating the concessions as mning | eases and fromenforcing the

notification agai nst the concessionaires.

3. Parliament thereafter passed the Goa, Daman and Diu

M ni ng Concessi ons (Abolition and Declaration as M ning Leases)
Act, 1987 (for short ‘the Abolition Act’) which received the assent
of the President on 23.05.1987. Section 4 of the Abolition Act
abol i shed the m ning concessions and declared that with effect
fromthe 20th day of Decenber, 1961, every nining concession wll
be deened to be a mning | ease granted under the MVDR Act and

that the provisions of the MMDR Act will apply to such m ning

| ease. Section 5 of the Abolition Act further provided that the
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concessi on hol der shall be deened to have becone a hol der of

the mning | ease under the MVMDR Act in relation to the mnes in
whi ch the concession relates and the period of such | ease was to
extend upto six nonths fromthe date when the Abolition Act
received President’s assent, i.e. upto 22.11.1987. On 14.10. 1987
sub-rules (8) and (9) were inserted in Rule 24A of the Mnera
Concession Rules, 1960 (for short ‘the MC Rules’) which deal with
renewal of mining | eases in Goa, Daman and Diu. The Abolition

Act was challenged by the | essees before the Bonbay Hi gh Court
inawit petition. The Hi gh Court passed an interimorder
permtting the | essees to carry on mning operations and the

m ni ng busi ness in the concessions for which renewal applications
had been filed under Rule 24A of the MC Rul es. Subsequently,

the High Court held in its judgnment dated 20.06.1997 that the
Abolition Act was valid but Section 22(i)(a) of the Abolition Act
woul d operate prospectively and not retrospectively. The
concessionaires filed special |eave petition against the judgnent
dated 20.06. 1997 before this Court. On 02.03.1998, this Court
passed an interimorder permtting the concessionaires to carry on
m ni ng operations and mning business in the nmning areas for

whi ch renewal applications have been nade on the condition that
the | essee pays to the vaernnentsdead rent fromthe date of
conmencenment of the Abolition Act. Subsequently, this Court
granted leave in the special |eave petition and continued the

aforesaid interimorder.

The Justice Shah Conmission and its report:

4, As reports were received fromvarious State CGovernnents of
wi despread mining of iron ore and nanganese ore in contravention
of the provisions of the MMDR Act, the Forests (Conservation) Act
1980, the Environnent (Protection) Act, 1986 and other rules and
gui del i nes issued thereunder, the Central Governnent appointed

the Justice Shah Conmm ssion under Section 3 of the Conm ssions



of Inquiry Act, 1952 by notification dated 22.11.2010. Paras 2 and

3 of the notification, which are relevant, are extracted herei nbel ow

"2. The terns of reference of the Comm ssion shall be-

(i) toinquire into and determ ne the nature and extent of
m ning and trade and transportation, done illegally or

wi thout |awful authority, of iron ore and nanganese ore,
and the | osses therefrom and to identify, as far as
possi bl e, the persons, firmnms, conpanies and others that
are engaged in such mning, trade and transportation of
iron ore and manganese ore, done illegally or wthout

| awful authority;

(ii) toinquire into and determ ne the extent to which the
managenent, regulatory and nonitoring systens have
failed to deter, prevent, detect and punish of fences
relating to mning, storage, transportation, trade and
export of such ore, done illegally or w thout | awful
authority, and the persons responsible for the saneg;
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(iii) toinquire into the tanpering of official records,
including records relating to |l and and boundaries, to
facilitate illegal mning and identify, as far as possible, the
persons responsi ble for such tanpering; and
(iv) toinquire into the overall inpact of such mning, trade
transportation and export done illegally or wthout |aw ul
authority, in terns of destruction of forest wealth, danmage
to the environnent, prejudice to the livelihood and other
rights of tribal people, forest dwellers and other persons in
the mined areas, and the financial |osses caused to the
Central and State Governments.
3. The Commi ssion shall also recomend renedi a
measures to prevent such mining, trade, transportation and
export done illegally or without [awful authority."
The Justice Shah Conmi ssion visited Goa and issued notices
under Section 4 of the Conmissions of Inquiry Act, 1952 calling for
information from concerned authorities and the | essees and
submitted its interimreport on 15.3.2012 to the Mnistry of M nes,
Union of India. On 7.9.2012, the Justice Shah Commi ssion Report
on Goa was tabled in Parliament along with an Action Taken
Report of the Mnistry of Mnes and on 10.9.2012 the State
Governnment of Goa passed an order suspending all nining

operations in the State of Goa with effect from 11.9.2012

5. Pursuant to this order of the State Governnent, on
11.09. 2012 and 12.09.2012 the District Mgistrates of the State of

Goa banned transportation of iron ore in their respective districts
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and the Director of Mnes and Geol ogy ordered for verification of

m neral ore which was al ready extracted. On 13.9.2012, the
Director of Mnes and Geol ogy, Governnent of Goa issued Show

Cause Notices to 40 mning | eases. On 14.9.2012, the Mnistry of

Envi ronment and Forests of the Union of India also directed that al
Envi ronmental C earances granted to mines in the State of Goa be

kept in abeyance.

6. On the basis of findings in the report of the Justice Shah
Conmi ssion on illegal mning in the State of Goa, the Goa
Foundation has filed Wit Petition (C 435 of 2012 as Public
Interest Litigation praying for directions to the Union of India and
the State of Goa to take steps for termination of the mning | eases
of lessees involved in mning in violation of the Forest
(Conservation) Act, 1980, the Mnes and Mnerals (Regul ation
and Devel opnment) Act, 1957, the Mneral Concessions Rules,
1960, t he Envi ronment (Protection) Act, 1986, t he Wat er
(Prevention & Contr ol of Pol | uti on) Act, 1974 and the
Air (Prevention and Control of Pollution) Act, 1981 as well as the
WIld Life (Protection) Act, 1972. The Goa Foundation has prayed
that a direction be issued to the respondents to prosecute al
t hose who have conmitted offences under the different | aws and
are involved in the pilferage of Stage revenue through illega
mning activities in the State of Goa including the public servants
who have ai ded and abetted the offences. The Goa Foundati on
has al so sought for appointnment of an independent authority with
full powers to take control, supervise and regul ate m ning
operations in the State of Goa and to ensure the inplenentation
of the | aws. Besi des, the aforesaid main reliefs, the Coa
Foundat i on has al so prayed for some i nci dent al and
consequential reliefs. On 5.10.2012, this Court issued notice in
Wit Petition (Cvil) No. 435 of 2012 to the respondents and

directed the Central Enpowered Conmittee (for short "CEC') to



submit its report on the wit petition and also directed that til

further orders, all mning operations in the |eases identified in the
report of the Justice Shah Conmission and transportation of iron

ore and manganese ore fromthose | eases, whether lying at the

m ne- head or st ockyar ds, shal | remain suspended, as

recomended in the report of the Justice Shah Commi ssion

7. Different mning |l essees of the State of Goa and the CGoa

M ni ng Association also filed Wit Petitions in the Bonbay Hi gh
Court, Goa Bench for a declaration that the report of the Shah
Conmission is illegal and for quashing the findings in the report of
the Justice Shah Conmi ssion and al so for quashing the order

dated 10.9.2012 of the vaernnen; of Goa suspending m ning
operations in the State of Goa and the order dated 14.9.2012 of
the Mnistry of Environment and Forests, Government of |ndia,
directing that the Environmental Cl earances granted to the nines
in the State of Goa be kept in abeyance. These Wit Petitions
have been transferred to this Court for hearing along with the
hearing of Wit Petition (Cvil) No. 435 of 2012 filed by the Goa

Foundat i on.

8. The Wit Petitions and the Transferred Cases were heard
during Septenber, Cctober and Novenber, 2013. On 1i1th
Novenber, 2013, an order was passed by this Court
directing that the inventory of the excavated nineral ores
lying in different mnes/stockyards/jetties/ports in the State of
Goa made by the Departnent of M nes and Geol ogy of the
Government of Coa be verified and thereafter the whol e of
the inventorised mneral ores be sold by e-auction and the
sal e proceeds (less taxes and royalty) be retained in
separate fixed deposits (lease-wi se) by the State of Goa til
the Court delivers the judgnent in these matters on the
legality of the |leases fromwhich the mneral ores were
extract ed. The Court has also directed that this entire

process of verification of the inventory, e-auction and deposit



of sal e proceeds be nonito;gd by a Monitoring Conmittee

appoi nted by the Court. By the said order dated 11.11.2013,
this Court also constituted an Expert Committee to conduct a
macro El A Study on what should be the ceiling of annua
excavation of iron ore fromthe State of Goa considering its
iron ore resources and its carrying capacity, keeping in nind
the principles of sustainable devel opnent and inter-
generational equity and all other relevant factors. On

11. 11. 2013 the case was al so reserved for judgnent.

Chal l enge to the Report of the Justice Shah Conm ssion

9. As we have already noticed, in the cases transferred from
the Bonbay High Court to this Court, the mning | essees have
prayed for quashing the report of the Justice Shah Commi ssion

M. K. K Vengupal, |earned senior counsel appearing for the

m ning | essees, submtted that the Justice Shah Comm ssion did

not issue any notice under Section 8B of the Conmi ssions of
Inquiry Act, 1952 to the mining | essees giving a reasonabl e
opportunity of being heard in the inquiry and to produce evidence
in their defence. He further subnitted that the Justice Shah
Conmi ssion also did not permit the mining | essees to cross

exanmi ne the w tnesses, to address the Conmission and to be
represented by | egal practitioners before the Conmm ssion contrary
to the provisions of Section 8C 22 t he Conmi ssions of Inquiry Act,
1952. He subnitted that even otherw se there is gross breach of
the principles of natural justice and fair play by the Justice Shah
Conmi ssion and, therefore, the report of the Comm ssion was
violative of Article 14 of the Constitution. He subnitted that the
report of the Justice Shah Conmi ssion should, therefore, be
quashed. In support of this subm ssion, he relied on the decisions
of this Court in Kiran Bedi v. Committee of |Inquiry and another
[(1989) 1 SCC 494], State of Bihar v. L.K Advani [(2003) 8 SCC

361] and Union of India v. Tulsiram Patel [1985(3) SCC 398].



10. M. Mhan Prasaran, |earned Solicitor General for the Union
of India, on the other hand, subnmitted that as the notification dated
22.11.2010 of the Central Governnent appointing the Justice Shah
Conmi ssi on under Section 3 of the Conm ssions of Inquiry Act,

1952 woul d show, reports were received fromvarious State
Governments of wi despread nining of iron ore and nanganese

ore in contravention of the MVDR Act, the Forest (Conservation)

Act, 1980 and the Environnment (Protection) Act, 1986 or other

Rul es and Licenses issued thereunder and for this reason, the
Central Governnent appointed the Justice Shah Comm ssion for

the purpose of nmaking inquiry into these matters of public

i mportance. He subnitted that after the Justice Shah Commi ssion
submitted the report pointing ouazvarious illegalities, the Union
Gover nment has kept the environnent clearances in abeyance

and it will take legal action on the basis of its own assessnent of
the facts and not on the basis of the facts as found in the Justice
Shah Conmission’s report. Simlarly, M. Atmaram N. S. Nadkar ni

the Advocate Ceneral appearing for the State of Goa, submitted

that after going through the report of the Justice Shah

Commi ssion, the State CGovernment has suspended all mining and
transportation of ores and no | egal action will be taken against the
m ning | essees on the basis of the findings in the Justice Shah
Conmi ssion’s report unless due opportunity is given to the mning

| essees to place their defence against the findings of the Justice

Shah Conmi ssi on.

11. We find that Section 8B of the Comm ssions of |Inquiry Act,

1952 provides that if a personis likely to be prejudicially affected
by the inquiry, the Comnission shall give to that person a

reasonabl e opportunity of being heard and to produce evidence in

his defence and Section 8C of the Conmi ssions of Inquiry Act,

1952 provides that every such person will have a right to cross-

exam ne and the right to be represented by a | egal practitioner



before the Conmission. As the State Governnment of Coa has

taken a stand before us that no action will be taken against the

m ning | essees only on the basislgf the findings in the report of the
Justice Shah Conmm ssion w thout naking its own assessnent of

facts and without first giving the mning | essees the opportunity of
hearing and the opportunity to produce evidence in their defence,

we are not inclined to quash the report of the Justice Shah

Conmi ssion on the ground that the provisions of Sections 8B and

8C of the Conmissions of Inquiry Act, 1952 and the principles of
natural justice have not been conplied with. At the sane tine, we
cannot al so direct prosecution of the mning | essees on the basis

of the findings in the report of the Justice Shah Commi ssion, if they
have not been given the opportunity of being heard and to produce
evidence in their defence and not allowed the right to cross-

exam ne and the right to be represented by a | egal practitioner

bef ore the Commi ssion as provided in Sections 8B and 8C
respectively of the Commissions of Inquiry Act, 1952. W will,
however, exanine the legal and environmental issues raised in the
report of the Justice Shah Commi ssion and on the basis of our
findings on these issues consider granting the reliefs prayed for in
the wit petition filed by Goa Foundation and the reliefs prayed for
inthe wit petitions filed by the mning | essees, which have been
transferred to this Court.

Whet her the | eases held by the Tzning | essees have expired:

12. According to the Justice Shah Conmi ssion report, prior to
7th January, 1993, sub-rule (4) of Rule 24A of the MC Rul es

provi ded that the renewal application of the lessee is required to
be di sposed of within six nonths fromthe date of its receipt and
sub rule (5) of Rule 24A provided that if the application is not

di sposed of within stipulated tine, the sanme shall be deened to
have been refused. The Justice Shah Comm ssion has found that

the applications of several mining | eases for renewal were not



di sposed of within the stipulated tinme and there was no provision in
the MC Rul es to condone the delay and, therefore, these |eases
are in contravention of the MC Rules and are void and have no

effect as provided in Section 19 of the MVDR Act.

13. The CEC in its report has stated that under Section 4 of the
Abolition Act, the concessions were abolished from23rd My, 1987
and treated as deenmed | eases under the MVDR Act and the

peri od of deemed | eases under Section 5 of the Abolition Act was
extended upto six nmonths with effect fromthe date of assent to the
Abolition Act (23rd May, 1987) i.e. upto 22nd Novenber, 1987. The
CEC has further stated that by notifications dated 20th Novenber,
1987 and 20th May, 1988, however, the CGovernnent of Goa

al | oned extension of six nonths each (totaling one year) for
maki ng applications for the firig renewal of deenmed m ning | eases
and this one year period expired on 22nd Novenber, 1988. The

CEC has further stated that as per the information provided to the
CEC, out of 595 nmining concessions abolished and converted into
deermed mining | eases under Section 4 of the Abolition Act, as

many as 379 deened nmining | ease holders have filed applications
for the first renewal of the mning | eases before 22nd Novenber,
1988 and 59 such | eases have filed applications for the first
renewal of the deemed mining | eases after 22nd Novenber, 1988,
i.e., beyond the tine linmt pernmtted under Rule, 24A(8) of the MC

Rul es.

14. In reply, learned counsel for the | essees and M. Arvind
Datar, |earned senior counsel appearing for the State of Coa,
submitted that sub-rules (4) and (5) of Rule 24A of the MC Rul es
did not apply to the State of Goa. They submtted that sub-rules
(8) and (9) of Rule 24A of the MC Rules apply specifically to the
State of Goa and sub-rule (8) of Rule 24A of the MC Rul es

provides that an application for the first renewal of the deened
nmning |lease referred to in Section 4 of the Abolition Act shall be

made to the State Government in Form*®J’ before the period of six



mont hs of the mining | ease as provided in Section 5(1) of the
Abolition Act. They submtted that the proviso to sub-rule (8) of
Rul e 24A of the MC Rul es conferrig power on the State

Governnent to extend tine for nmaking such application upto a

total period not extending one year. They subnitted that, by two
notifications, the State Governnment extended time for a period of
one year upto 22.11.1988 and within this period nost of the

| essees have applied for the first renewal of the deened nining

| ease. Learned counsel for the | essees and | earned counsel for

the State of Goa subnmitted that sub-rule (9) of Rule 24A of the MC
Rul es makes it clear that if an application for first renewal is nade
within the tinme referred to in sub-rule (8) of Rule 24A of the MC
Rules or within the tine allowed by the State Governnent under

the proviso to sub-rule (8) of Rule 24A of the MC Rules, the period
of that |ease shall be deenmed to have been extended by a further

period till the State Governnent passes orders thereon

15. For easy reference, Chapter |l containing Sections 4 and 5 of

the Abolition Act is extracted hereinbel ow

"CHAPTER I |

ABOLI TI ON OF M NI NG CONCESSI ONS AND
DECLARATI ON AS M NI NG LEASES
UNDER THE M NES AND M NERALS ACT
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4. (1) Every mning concession specified in the

First Schedule shall, on and fromthe appointed
day, be deened to have been abolished, and
shall, with effect fromthat day, be deened to be

a mning | ease granted under the M nes and

M nerals Act, and the provisions of that Act
shal |, save as otherwi se provided in this Act,
apply to such mning | ease.

(2) Every mining concession specified in the
Second Schedul e shall, on and fromthe day

next after the date of grant of the said
concession and specified in the correspondi ng
entry in the eighth colum of the said Schedul e,
be deened to have been abolished, and shall

with effect fromthat day, be deemed to be a



nmining | ease granted under the M nes and
M nerals Act, and the provisions of that Act

shal |,

save as otherw se provided in this Act,

apply to such mning | ease.

(3) If, after the date of assent, the Centra
CGovernnent is satisfied,. whether from any
information received by it or otherw se, that

t here

has been any error, om ssion or

m sdescription in relation to the particul ars of

any m

ni ng concession or the name and

resi dence of any concession hol der specified in

the Fi
notifi

rst or the Second Schedule, it may, by
cation, correct such error, om ssion or

m sdescription, and on the issue of such

notifi

cation, the First or the Second Schedul e,

as the case may be, shall be deened to have
been amended accordingly.

5. (1) Were a mning concession has been

deened to be a mning | ease under section 4,
t he concession hol der shall, on and fromthe
day nentioned in that section, be deened to
have becone the hol der of such nining | ease

under
the m

16.

the Mnes and Mnerals Act in relation to
ne to which the mining concession
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rel ates, subject to the condition that the period
of such | ease shall, notwi thstandi ng anything
contained in that Act, extend up to a period of
six nmonths fromthe date of assent.

(2) On the expiry of the period of any nining

| ease under sub-section (1), it may, if so desired
by the hol der of such | ease and on an

application being nade by himin accordance

with the provisions of the Mnes and M nerals

Act and the rul es made thereunder, be renewed

on such terns and conditions, and up to the
maxi mum period for which, such | ease can be
renewed under the provisions of that Act and

the rul es made thereunder."

For easy reference, Rule 24A of the MC Rules is also

extracted herei nbel ow.

"24A. Renewal of mining lease. - (1) An
application for the renewal of a nining | ease shal
be made to the State Government in FormJ, at

| east twelve nonths before the date on which the

| ease is due to expire, through such officer or
authority as the State Government may specify in
thi s behal f.

(2) The renewal or renewals of a mning | ease
granted in respect of a mneral specified in Part A
and Part ‘B of the First Schedule to the Act may be
granted by the State Governnent with the previous
approval of the Central Governnent.

(3) The renewal or renewals of a mning |ease
granted in respect of a mneral not specified in Part
‘A and Part ‘B of the First Schedule to the Act may



be granted by the State Governnent.;

Provi ded that before granting approval for second or
subsequent renewal of a mining | ease, the State
Governnent shall seek a report fromthe Controller
General, Indian Bureau of Mnes, as to whether it
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would be in the interest of mineral devel opnent to
grant the renewal of the nining | ease.

Provided further that in case a report is not received
from Controller General, Indian Bureau of Mnes in

a period of three nonths of receipt of the

comuni cation fromthe State Governnent, it would

be deened that the Indian Bureau of M nes has no
adverse comments to offer regarding the grant of

the renewal of mning |ease.

(4) An application for the renewal of a mning | ease
shal | be di sposed of within a period of six nonths
fromthe date of its receipt. (Ontted)

(5) If an application is not disposed of within the
period specified in sub-rule (4) it shall be deened to
have been refused. (Omtted)

(6) If an application for the renewal of a mning

| ease made within the tinme referred to in sub-rule
(1) is not disposed of by the State Governnent

before the date of expiry of the | ease, the period of
the | ease shall be deenmed to have been extended

by a further period till the State Governnent passes
order thereon.

(7) Onitted.

(8) Notwi thstandi ng anyt hing contained in sub-rule
(1) and sub-rule (6), an application for the first
renewal of a mning | ease, so declared under the
provi sions of section 4 of the Goa, Danman and Diu
M ni ng Concession (Abolition and Declaration as

M ning Lease ) Act, 1987, shall be nade to the State
Government in FormJ before the expiry of the
period of mning lease in terns of sub-section (1) of
section 5 of the said Act, through such office or
authority as the State Governnent nmay specify in
this behal f:

Provided that the State Governnent may, for

reasons to be recorded in witing and subject to

such conditions as it may think fit, allow extension of
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time for making of such application up to a tota
peri od not exceedi ng one year

(9) If an application for first renewal made within the
time referred to in sub-rule (8) or within the tinme

all oned by the State CGovernnent under the proviso

to sub-rule (8), the period of that |ease shall be
deened to have been extended by a further period

till the State Governnent passes orders thereon

(10) The State Government may condone delay in
an application for renewal of mning | ease nade
after the time linmt prescribed in sub-rule (1)



provided the application has been nmade before the

expiry of the |ease."
17. Sub-rule (8) of Rule 24A of the MC Rul es has been inserted
by GS. R 855(E), dated 14th COctober, 1987 and this sub-rule (8) of
Rul e 24A of the MC Rul es provides that notw thstandi ng anyt hi ng
contained in sub-rule (1) and sub-rule (6), an application for the
first renewal of a deenmed mining | ease, referred to in Section 4 of
the Abolition Act, shall be nmade to the State Governnment in FormJ
before the expiry of the six nonths period of deened nining | ease
as provided in Section 5 (1) of the Abolition Act. The proviso to
sub-rule (8) of Rule 24A of the MC Rul es, however, enpowers the
State Governnent to extend the tine for nmaking such application
upto a total period not extending one year. In exercise of these
powers in the proviso to sub-rule (8) of Rule 24A of the MC Rul es,
the State Government of CGoa has, in fact, extended tine for
maki ng applications for first renewal upto 22.11.1988, by two
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notifications dated 20.11.1987 and 20. 05. 1988. Sub-rule (9) of
Rul e 24A of the MC Rules, which was also inserted by GS. R
855(E), dated 14th Cctober, 1987, reads as foll ows:

"I'n an application for first renewal made within the

time referred to in sub-rule (8) or within the tine

allowed by the State CGovernnment under the proviso

to sub-rule (8), the period of that |ease shall be

deened to have been extended by a period of one

year fromthe date of expiry of |ease or date of

recei pt of application, whichever is later, provided

that the period of deenmed extension of |ease shal

end with the date of receipt of the orders of the

State Governnent thereon, if such orders are nade

earlier.”
Sub-rule (9) was substituted by GS. R 724(E) dated 27th
Sept enber, 1994 by the existing sub-rule (9) (extracted above) to
provide that if an application for first renewal is nmade within the
time referred to in sub-rule (8) or within the tinme allowed by the
State Governnent under the proviso to sub-rule (8), the period of
that | ease shall be deened to have been extended by a further

period till the State Governnent passes orders thereon. In our

consi dered opinion, the intention of rule-making authorities is very



clear fromsub-rule (9) as was originally inserted by GS. R 855(FE)
dated 14th Cctober, 1987 and sub-rule (9) as was substituted by

G S.R 724(E), dated 27th Septenber, 1994, that until orders were
passed by the State Governnment on an application for first renewal
of a lease filed by a | essee mﬁtggn the tine allowed, the | ease was

deened to have been extended.

18. The | essees have contended that they had filed their
applications by 22.11.1988, i.e. the date up to which the State
CGovernnent had allowed tine under the proviso to sub-rule (8) of
Rul e 24A of the MC Rules. The State Governnent has al so taken
the stand that nost of the applications for first renewal were filed
within the tinme allowed by the State Governnment and this stand is
al so supported by the facts found by the CEC. The result is that
nmost of the mining |leases in which the State Governnent has not
passed orders are deemed to have been extended under sub-rule
(9) of Rule 24A of the MC Rules. Hence, the finding in the Justice
Shah Conmi ssion report that the applications for renewal were not
di sposed of within the stipulated tinme and the | eases are in
contravention of the MC Rules is, thus, not correct. This opinion of
the Justice Shah Conm ssion, as we have noticed, was based on
sub-rules (4) and (5) of Rule 24A of the MC Rules, which were
applicable generally to an application for renewal of mning | eases,
stood excluded to the extent specific provisions have been
subsequently nmade by the rul e-naking authorities in sub-rules (8)
and (9) of Rule 24A of the MC Rules in respect of the deened
| eases in Coa.
19. M. Prashant Bhushan, |earned counsel for the Goa
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Foundati on, however, subnitted that sub-section (2) of Section 8
of the MVDR Act prior to its anmendnent provided that a m ning
| ease may be renewed for only ten years and, therefore, if the
deenmed nining | eases of the | essees expired on 22.11.1987, even

if the | ease was renewed on the application of first renewal nade



by the | essees in Goa, the period of |ease under the first renewal
woul d expire on 21.11.1997 and after 21.11.1997, there can be no
deenmed extension. Alternatively, he subnitted that sub-section (2)
of Section 8 of the MVDR Act as anmended by Act 25 of 1994

provided that the nmning | ease nay be renewed for a naxi mum
peri od not exceeding twenty years. He submitted that as the
deermed mining | eases expired on 22.11.1987, the | essees would

be entitled to a renewal for a nmaxi mum period of twenty years upto
21.11. 2007 and after 21.11.2007, the | essees would not be entitled
to any renewal and hence the | essees were not entitled to operate

the | ease beyond 21.11. 2007

20. Learned counsel for the | essees, on the other hand,
submitted that sub-section (3) of Section 8 of the MVDR Act

makes it clear that notw thstanding anything contained in sub-
section (2) of Section 8 of the MVDR Act, the State Governnent

can authorise renewal of a mning |lease in respect of minerals not
specified in Part A and Part B o;4the First Schedule for a further
period or periods not exceeding twenty years in each case. They
submitted that iron ore is specified in Part Cin the First Schedul e
and hence the State Governnent can authorise renewal of the

mning | ease in respect of iron ore for a period or periods not
exceeding twenty years in each case. They also referred to sub-
rule (3) of Rule 24A which provided that renewal or renewals of a
m ning | ease granted in respect of a mneral not specified in Part A
and Part B of the First Schedule to the MVDR Act may be granted

by the State Governnent provided that before granting approva

for second or subsequent renewal of a mning | ease, the State
Governnent shall seek a report fromthe Controller General, |ndian
Bureau of Mnes, as to whether it would be in the interest of

m neral devel opnent to grant the renewal of the mning |ease.
Learned counsel for the | essees subnitted that as the application
of the I essees for renewal of nining | eases have not been

di sposed of by the State Government before the date of expiry of



| ease, the period of |ease shall be deened to have been extended

by a further period till the State Governnent passes orders thereon
as provided in sub-rule (6) of Rule 24A of the MC Rules. They
submitted that it will be clear fromsub-rule (6) of Rule 24A of the
MC Rul es that the intention of rule-making authorities is that there
may not be any hiatus in mning, ggd m neral devel opnent in the
country may continue w thout break, w thout any loss to the

econony and | oss of revenue to the Government. They cited the
judgnent of this Court in State of U P. & Os. v. Lalji Tandon
(dead) through LRs. [(2004) 1 SCC 1], in which this Court has held
that there is a difference between an extension of |ease and

renewal of |ease and whereas in the case of extension of lease it is
not necessary to have a fresh deed of |ease executed, in case of
renewal of |ease, a fresh deed of |ease shall have to be executed
bet ween the parties. They also cited Tata Iron and Stee
Conpany Ltd. v. Union of India & Anr. [(1996) 9 SCC 709] in

support of their argunment that under sub-section (3) of Section 8 of
the MVDR Act, the Governnent can renew the mning | ease for a

further period if it was in the interest of mineral devel opnent.

21. M. Nadkarni, |earned Advocate Ceneral for the State of

Goa, subnmitted that the then State Governnent of Coa allowed the
wor ki ng of the mines from2007 till 2012 based on deened

extension status but it has been decided by the State Governnent
now in the Goa Mning Policy of 2013 that no m ne can be all owed
on deened extension basis. The clear stand of the State
Government of Goa in the resunme of argunents filed by the

| earned Advocate General M. Nadkarni is that the deened

extension status woul d not mean ;gat a mine can be allowed to run
indefinitely without a decision on the renewal application

22. Section 8 of the MVMDR Act is extracted hereinbel ow

"8. Periods for which mning | eases may be



granted or renewed

(1) The maxi mum period for which a mning |ease
may be granted shall not exceed thirty years:

Provi ded that the m ni mum period for which any
such mning | ease may be granted shall not be |ess
than twenty years

(2) Amining | ease may be renewed for a period not
exceedi ng twenty years]:

(3) Notwi thstandi ng anyt hing contained in sub-
section (2), if the State Governnent is of opinion
that in the interests of mineral developnent it is
necessary so to do, it may, for reasons to be
recorded, authorise the renewal of a mning | ease in
respect of minerals not specified in Part A and Part
B of the First Schedule for a further period or

peri ods not exceeding twenty years in each case.

(4) Notwi thstandi ng anything contained in sub-
section(2) and sub-section (3), no mning |ease
granted in respect of mneral specified in Part A or
Part B of the First Schedul e shall be renewed

except with the previous approval of the Centra
Governnment . "

23. Sub-section (1) of Section 8 of the MVDR Act, which
provi des the maxi mum and m ni nrum periods for which a
nmning | ease may be granted will not apply to deened
m ning | eases in Goa because sub-section (1) of Section 5
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of the Abolition Act provides that the period of such deened

mning | eases will extend upto six nonths fromthe date of

assent notw t hstandi ng anything contained in the MVDR

Act. In other words, notwi thstanding anything contained in

sub-section (1) of Section 8 of the MVDR Act, the period of

a deened mning lease in Goa was to expire on 22.11.1987

(six months fromthe date of assent). Under sub-section (2)

of Section 8 of the MVDR Act, a mining | ease may be

renewed for a period not exceeding twenty years. Sub-

section (3) of Secti on 8, however, provi des t hat

not wi t hst andi ng anyt hi ng contained in sub-section (2), if the

State Governnent is of the opinion that in the interest of

m neral devel opnent, it is necessary so to do, it may for

reasons to be recorded, authorise the renewal of a mning



| ease in respect of minerals not specified in Part A and

Part B of the First Schedule for a further period or periods

not exceedi ng twenty years in each case. Thus, renewal

beyond the first renewal for a period of twenty years is

conditional upon the State Government form ng an opinion

that in the interest of mneral developnent, it is necessary to

do so and al so conditional upon the State Governnent

recordi ng reasons for such renewal of a mning |lease in
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respect of iron ore which is not specified in Part A and Part
B of the First Schedule. In Tata Iron and Steel Conpany
Ltd. v. Union of India & Anr. (supra), this Court has held that
t he | anguage of sub-section (3) of Section 8 is quite clear
that ordinarily a lease is not to be granted beyond the tine
specified in sub-section (2) and only if the Governnent is of
the view that it would be in the interest of mnera
devel opnment, it is enpowered to renew | ease of a | essee for
a further period after recordi ng sound reasons for doing so.
This Court has further held in the aforesaid case that this
measure has been incorporated in the |legislative schene as
a safeguard against arbitrariness and the letter and spirit of

the law nust be adhered to in a strict manner.

24. The MC Rul es have been nmade under Section 13 of the
MVDR Act by the Central Governnment and obviously could
not have been made in a manner inconsistent with the
provi sions of the Act. Sub-rule (6) of Rule 24A of the MC
Rul es provides that if an application for the renewal of a
mning | ease made within the time referred to in sub-rule (1)
is not disposed of by the State Governnent before the date

of expiry of the |ease, the period of the | ease shall be

deermed to have been extended by a further period till the
29
State Governnent passes order thereon. This sub-rule

cannot apply to a renewal under sub-section (3) of Section 8



of the MVDR Act because the renewal under this provision
cannot be made wi t hout express orders of the State
Governnent recording reasons for renewal in the interest of
nmi neral devel opnent. In other words, so long as there is a
right of renewal in the |lessee which in the case of a mning
| ease is for a nmaxi mum period of twenty years, the provision
regardi ng deened extension of a |ease can operate, but if
the right of renewal of a mining | ease is dependent upon the
State Governnent forming an opinion that in the interest of
nm neral developnent it is necessary to do so and the State
Gover nnent recordi ng reasons t heref or, a provi si on
regardi ng deened extension till orders are passed by the
State CGovernnent on the application of renewal cannot
apply. We are, therefore, of the opinion that sub-rule (6) of
Rul e 24A of the MC Rules will apply to a case of first
renewal under sub-section (2) of Section 8 of the MVDR Act
other than a case covered under sub-rule (9) of Rule 24A of
the MC Rules, but will not apply to renewal under sub-
section (3) of Section 8 of the MVDR Act. In our view, the
deened mining | eases of the | essees in Goa expired on
30
22.11.1987 under sub-section (1) of Section 5 of the
Abolition Act and the maxi num of 20 years renewal period
of the deenmed mining |leases in Goa as provided in sub-
section (2) of Section 8 of the MVDR Act read with sub-
rules (8) and (9) of Rule 24A of the MC Rules expired on

22.11. 2007.

Whet her dunp can be kept beyond the | ease area:

25. The report of the Justice Shah Conmi ssion states that about
2796. 24 ha of area have been found to be under encroachment by

the mning | essees out of which about 578.42 ha have been found

to have been illegally used for extraction/renoval of iron ore. The

CECin its report has stated that the CEC visited sonme of the areas



stated to be under encroachnents and a nunmber of |ease hol ders
have filed representati ons against the findings of the Shah

Conmi ssi on stating t hat t hey are not i nvol ved in
encroachnent. According to the Goa Foundation, this was a gross

illegality commtted by the m ning | essees.

26. M. A DN Rao, the Amicus Curiae, referred to Section 9 of
the MVDR Act to subnit that any renoval of mnerals fromthe

| eased area can be nmade by holder of a mning | ease only on
paynent of royalty. He subn;ated that the waste material and
overburden, therefore, cannot be dunped outside the | eased area
wi t hout paynent of royalty. He referred to paragraph 48 of the
judgnent of this Court in Samaj Parivartana Sanudaya and Or's. v.
State of Karnataka and Ors. [(2013) 8 SCC 154] in which this
Court has observed that dunping of m ning waste (overburden
dunps) al so constitutes mning operations within the neaning of
Section 3(d) of the MVDR Act and, therefore, the use of forest

| and for such activity would require clearances under the Forest
Conservation Act, 1980. He submitted that in the event dunping

of mining waste outside the | eased area is to be done, it can only
be done after clearance is obtained under the Forest Conservation

Act, 1980.

27. The | earned counsel appearing for the mning | essees

submitted that the | essees have actually used areas outside the

m ning | ease which are al so owned nostly by the | essees for

clearing the dunp and this was perm ssible under the Mnera

Conservation and Devel opment Rules, 1988 (for short ‘MCD

Rules’) and the MC Rules. In particular, they referred to Rule 16 of

the MCD Rul es, which provides for separate stacking of non-

sal eabl e minerals, such as over burden and waste nateria

obt ai ned during mning operation, on the ground earnmarked for the
pur pose, which should be away fromthe working pit. They al so
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referred to Rule 64 C of the MC Rul es which provides that on

any



renoval of tailings or rejects fromthe | eased area for dunping
outside | eased area, such tailings or rejects are not liable for
paynent of royalty. The State CGovernnent has supported this
stand of the mining | essees that dunping of the overburden and
m ni ng waste outside the | ease area was perm ssi bl e under the

MC Rul es and MCD Rul es.

28. Sections 4(1) and 9(2) of the MVDR Act, Rule 64C of the MC

Rul es and Rule 16 of the MCD Rul es are extracted bel ow

"4. Prospecting or mning operations to be

under licence or |lease.--(1) No person shal

undert ake any reconnai ssance, prospecting or

m ning operations in any area, except under and in
accordance with the terms and conditions of a
reconnai ssance pernit or of a prospecting licence
or, as the case may be, a mining | ease, granted
under this Act and the rul es made thereunder

Provi ded that nothing in this sub-section shall affect
any prospecting or mning operations undertaken in
any area in accordance with the terns and

conditions of a prospecting |icence or mning | ease
granted before the commencenent of this Act which

is in force at such comencenent.

Provided further that nothing in this sub-section
shal |l apply to any prospecting operations
undertaken by the Geol ogical Survey of India, the
I ndi an Bureau of Mnes, the Atomic Mnerals
Directorate for Exploration and Research of the
Department of Atonic Energy of the Centra
Governnent, the Directorates of M ning and
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Geol ogy of any State Government (by whatever
name called), and the Mneral Exploration
Corporation Limted, a Government Conpany wthin
the meani ng of Section 617 of the Conpanies Act,
1956.

Provi ded al so that nothing in this sub-section shal
apply to any mining | ease (whether called mning
| ease, m ning concession or by any other nane) in
force i mediately before the comencenent of this
Act in the Union territory of Goa, Danan and Di u.

"9. Royalties in respect of mning | eases.--



(2) The holder of a mning |lease granted on or after
the commencenent of this Act shall pay royalty in
respect of any (nmineral renoved or consuned by

hi s agent, manager, enployee, contractor of sub-

| essee) fromthe | eased area at the rate for the tinme
bei ng specified in the Second Schedul e in respect

of that m neral

"64C. Royalty on tailings or rejects.--On renova
of tailings or rejects fromthe | eased area for
dunmpi ng and not for sale or consunption, outside
| eased area such tailings or rejects shall not be
liable for paynent of royalty:

Provided that in case so dunped tailings or rejects
are used for sale or consunption on any |ater date
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after the date of such dunping, then, such tailings
or rejects shall be liable for paynent of royalty."

"16. Separate stacking of non-sal able ninerals.--
(1) The overburden and waste material obtained
during mning operations shall not be allowed to be
m xed wi th non-sal abl e or sub-grade m neral s/ ores.
They shall be dunped and stacked separately on

the ground earmarked for the purpose.

(2) The ground sel ected for dunping of overburden
waste naterial, the sub-grade or non-sal abl e
ores/mnerals shall be away fromworking pit. It

shal | be proved for absence or presence of

underlying mineral deposits before it is brought into
use for dunping.

(3) Before starting mning operations, the ultinmate
size of the pit shall be determ ned and the dunping
ground shall be so selected that the dumping is not
carried out within the limts of the ultimate size of the

pit except in cases where concurrent backfilling is
proposed. "
29. Under Section 4 of the MVDR Act, a person who holds a

m ni ng | ease granted under the MVDR Act and the Rul es

made thereunder is entitled to carry on nining operations in
accordance with the ternms of the lease in the | eased area
and nmay carry on all other activities connected with m ning
within the | eased area. Rule 31 of the MC Rul es prescribes

that the | ease deed will be in FormK or in a form near



30.

31.

thereto. Part | of FormK delineates the area of the |ease
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and Part |l of Form K authorizes the activities that can be

done by the lessee in the | eased area. Thus, a holder of a

m ni ng | ease does not have any right to dunp any reject,

tailings or waste in any area outside the | eased area of the

m ning | ease on the strength of a mning | ease granted

under the MVDR Act and the Rul es nade thereunder

Such area outside the | eased area of the mning | ease may

belong to the State or nay belong to any private person

but if the mning | ease does not confer any right whatsoever

on the holder of a mning |lease to dunp any nining waste

outside the | eased area, he will have no |legal right

what soever to renove his dunp, overburden, tailings or

rejects and keep the sane in such area outside the | eased

ar ea. In other words, dunping of any waste material s,

tailings and rejects outside the | eased area woul d be

without a valid authorization under the |ease-deed.

Mor eover, Section 9(2) of the MVDR Act nmakes the hol der
of a mining | ease granted on or after the commencenent of
the Act liable to pay royalty in respect of any mnera
renoved or consumed by himor by his agent, manager,
enpl oyee, contractor or sub-lessee fromthe | eased area.
Thus, the nmoment the mineral is removed or consuned
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fromthe | eased area, the holder of a mning | ease has to
pay royalty. By virtue of Section 9 of the MVDR Act,
tailings and rejects excavated during mning operations
being mnerals will also be exigible to royalty the nonent

they are renoved fromthe | eased area.

Rul e 64C of the MC Rules states that on renoval of tailings
or rejects fromthe | eased area for dunping and not for sale
or consunption, outside |eased area such tailings or rejects

shall not be liable for paynent of royalty. Rule 64C of the



MC Rul es, therefore, exenpts the renoval of tailings or
rejects fromthe | eased area for the purpose of dunping
and not for the purpose of sale or consunption fromthe
| evy of royalty. Rul e 64C of the MC Rul es does not
aut hori se dunping of tailings or rejects in any area outside
the | eased area. This Court has held in The Central Bank
of India & Ors. v. Their Wrknmen, etc. [AIR 1960 SC 12]
that ‘if a rule goes beyond what the section contenpl ates,
the rule nmust yield to the statute’. In our view, if Rule 64C
of the MC Rules suggests that tailings or rejects can be
dunped outside the | eased area, it nust give way to
Section 4 of the MVDR Act, which does not authorise
dumpi ng of mnerals outsidethe | eased area and must give
way to Section 9 of the MVDR Act which does not
aut hori se renoval of minerals outside the | eased area
wi t hout paynent of royalty. W, therefore, hold that dunp

cannot be kept by the | essees beyond the | eased area.

32. Rule 16 of the MCD Rul es provides that the overburden and
waste naterial obtained during mning operations shall be dunped
and stacked separately on the ground earnarked for the purpose
and the ground sel ected for dunping of overburden, waste
mat eri al shall be away fromworking pit. There is nothing in sub-
rules (1), (2) and (3) of Rule 16 of the MCD Rul es, which provides
that such overburden or waste material obtained from m ning
operations shall be kept ‘outside the |eased area’. On the other
hand, clause (7) of Part Il of FormK provides as follows:

"Li berty and power to enter upon and use a

sufficient part of the surface of the said |ands for

t he purpose of stacking, heaping, storing or

depositing therein any produce of the nines or

works carried on and any tools, equipnent, earth

and material s and substances dug or raised

under the liberties and powers nentioned in this

part."

The expression ‘said lands’ in clause (7) of Part Il of FormK

quot ed above refers to the area of the lease in Part | of FormK



and, therefore, is confined to the | eased area. Rule 16 of the MCD

Rul es, therefore, cannot be read to pernit dunping of overburden
38

and waste materials obtained fromm ni ng operations outside the

| eased area

33. Learned counsel for the | essees, however, subnitted that

many of these areas in which they have dunped the overburdens,
tailings and rejects are | ands owned by them and by virtue of their
ownership right they could dunp the mining waste on their own

| ands. This contention of |earned counsel appearing for the

| essees | oses sight of the fact that nost of these |ands are |ocated
in forest areas where non-forest activity, such as mning, is

prohi bited under Section 2 of the Forest Conservation Act, 1980

wi thout the prior permssion of the Central Governnent. Moreover

the notification issued under sub-rule (3) of Rule 5 of the

Envi r onnent (Protection) Rul es, 1986 requiring prior
environnmental cl earance covers the activity of mining. Sub-rule (3)
of Rule 5 enmpowers the Central Government to inpose prohibition

or restrictions on the location of an industry or the carrying on of
processes and operations in an area for the purpose of protecting

t he environment. I nasnuch as the activity of dunping mnera
wastes will pollute the environnment, it will come within the neaning
of activity of mning included in the Schedule to the notification

i ssued under sub-rule (3) of Rule 5 of the Environnment (Protection)

Rul es, 1986. Thus, for dunping of mining waste on a private |and,
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a prior clearance of the Central Government under the notification

i ssued under sub-rule (3) of Rule 5 of the Environnment (Protection)
Rul es, 1986 woul d be necessary. W, therefore, do not find any

merit in the contention of |earned counsel for the | essees that they
can dunp m ning waste outside the | eased area

Wthin what distance fromthe boundaries of National Parks

and Wldlife Sanctuaries, is mning not pernissible in the
State of Goa:



34. The Justice Shah Conmi ssion has stated in its report that

the National Board for WId Life (NBW) adopted "The WIld Life
Conservation Strategy-2002" and took a decision in its neeting

hel d on 21.1.2002 under the Chairnanship of Prime Mnister to
notify the areas within 10 kns. fromthe boundaries of Nationa
Parks and Sanctuaries as eco-fragile zones under section 3(v) of
the Environment (Protection) Act and Rule 5, Sub-rule (1)(viii) & (X)
of the Environnent (Protection) Rules and this decision has been
communi cated on 5.2.2002 to the Chief WId Life Warden

Government of Coa and the State Government has been

requested to list out such areas and furnish a detail ed proposal for
their notification as eco-sensitive areas under the Environnent
(Protection) Act, 1986. The Justice Shah Conmi ssion has found

that this has not been done till date but the Governnent of Coa

has allowed mnes to operate. In4ghis context, the Justice Shah
Conmi ssion Report has referred to the order dated 04.12. 2006 of
this Court in Wit Petition No.460/2004 (Goa Foundation v. Union

of India) by which this Court had directed the MoEF to refer to the
Standing Committee of the National Board for WId Life, under
Sections 5B and 5C (2) of the WIld Life (Protection) Act, the cases
i n which environmental clearance has already been granted where
activities are within 10 kns. zone. According to the report of the
Justice Shah Commission, in spite of the clear provisions of
Section 3(2)(v) of the Environment (Protection) Act, 1986 and the
El A Notifications, conferring the jurisdiction, power and authority
on the Central Governnment (MoEF) to grant or refuse prior

envi ronnment cl earance for any iron ore nmining activity within 10
kms. of National Parks, Sanctuaries and Protected Areas and

despite provisions in Section 5C(2)(b) of the Wld Life (Protection)
Act, 1972 putting a restriction on nining activities inside Nationa
Par ks, Sanctuaries and other Protected and eco-sensitive Areas,

m ning activities have been permtted within 10 kns. and inside the
Nati onal Parks, Sanctuaries and Protected Areas. The report of

the Justice Shah Comm ssion further states that out of the



envi ronnment al cl earances, the clearances with regard to 74 nining

| eases shoul d have been placed before the Standing Conmittee of

the National Board for Wldlife Lg accordance with the order dated
04.12.2006 of this Court. The report of the Justice Shah

Commi ssion further states that there has been a total failure on the
part of the MbEF in not considering this issue while granting the

envi ronnent al cl earances.

35. The Justice Shah Conmission in its report has further stated
that in the order dated 04.08.2006 of this Court in T.N

Godavarman Thirumnmul pad v. Union of India & Ors., this Court has
taken a view that 1 km fromthe boundaries of National Parks and
Sanctuari es woul d be a safety zone, subject to the orders that may
be made in | A No. 1000 regardi ng Janua Rangarh Sanctuary and

the State will not grant any Tenporary Working Pernmit (TWP) in
these safety zones conprising 1 km fromthe boundaries of

Nati onal Parks and Sanctuaries and yet sonme of the nmines within

1 km fromthe boundaries of National Parks and Sanctuaries have

been allowed in the State of Goa.

36. The CEC in its report is of the viewthat had the MEF

i mpl enent ed this Court’s orders dat ed 14. 02. 2000 and
04.12. 2006, the unregul ated and environnental | y unsustai nabl e
manner in which nining has taken place in Goa woul d have been

avoi ded. The CEC has suggested that all environmenta

cl earances granted for mning | eases |ocated upto a distance of 10
kms. fromthe boundaries of hhtizgal Parks and Wldlife
Sanctuari es should be directed to be kept in abeyance and the
environnmental cl earances should be directed to be considered by
the Standing Cormittee of the National Board for Wldlife in
accordance with this Court’s order dated 04.12.2006 and the

Addi tional Principal Chief Conservator of Forests, Regional Ofice,

MbEF, Bangal ore, should be directed to verify, after exam ning the



El A EMP reports and other relevant details, whether the mining
operations will have adverse inpact on the flora, fauna and wildlife
habi tat and whet her the distance of the National Parks/WIldlife
Sanctuaries and that the status of the ‘forest’ have been correctly
stated in the EC/application for taking a decision regarding EC s
and only after considering the recommendations of the Standing
Committee of the National Board of Wldlife and the report of the
Addi tional Principal Chief Conservator of Forests (Central) and
other relevant information/details, this Court nmay take a decision
M. Prashant Bhushan, |earned counsel appearing for the Goa
Foundation, submitted that there should be no mining activity

within any National Parks/WIldlife Sanctuaries or within 10 kns.
fromthe boundaries of National Parks and Wldlife Sanctuaries so
that the flora, fauna and wildlife habitat of National Parks and
Wldlife Sanctuaries are protected.

37. Learned counsel for the Ieigees, on the other hand, stated
that so far as the State of Goa is concerned, on the one side, there
is a coastal regulation zone in which mning is not pernmitted and,
on the other side, are the National Parks and WIldlife Sanctuaries
in which again mning is not pernitted and as a consequence a

very small strip of land is available for mning. They subnitted that
there is no basis for presuning that an area outside the linits of a
National Park or a Wldlife Sanctuary is required to be nmintained
as a buffer zone. They submitted that by the order dated
04.12.2006 of this Court passed in Wit Petition (C No.460 of

2004, this Court did not finally fix the buffer zone of 10 knms. from
the boundaries of National Parks and Wl dlife Sanctuaries, but
granted a |l ast opportunity to the States to subnmit their
reconmendati ons for eco-sensitive zone and that the issue is stil
pending in I.A No.1000 in Wit Petition 202 of 1995 in T.N
Godavarman Thirunul pad v. Union of India & Os. They further

argued that by the order dated 04.08.2006, this Court had only

directed that no nmining would be permtted by Tenporary Wbrking



Permits within 1 km fromthe National Parks and Wldlife
Sanctuaries and by the said order, absolute ban has not been

i mposed against mining even within 1 km fromthe boundaries of

National Parks and WIldlife Sanctuaries. They argued that for

decl aration of eco-sensitive zone, a notification under Section 3 of
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the Environnent (Protect) Act, 1986 is mandatory and till date no

such notification has been issued for the State of Goa delineating
any eco-sensitive zone and in the absence of such a notification
m ning activities cannot be prohibited beyond the boundaries of a

national park/wildlife sanctuary.

38 M. Nadkarni, |earned Advocate Ceneral appearing for the
State of Goa, subnitted that presently the State of Goa is not
permitting mning inside any National Park or Wldlife Sanctuary.
He subnitted that each of the seven wildlife sanctuaries in the
State of Goa have got revenue villages and | ocal habitation of
peopl e inside the sanctuaries and before notifying the buffer zone
around a wildlife sanctuary the consequences of the restrictions of
the buffer zone on the | ocal population and on the |oca
devel opnent have to be weighed. He subnitted that the State
Government is of the considered opinion that while evolving a
conservation strategy, the follow ng peculiar |ocal constraints in the
State of Goa have to be considered

(i) The State of Goa is the 3rd smallest State in the

Union; with a total geographical are of only 3,702

square netres; and out of that, an area of 1,440

squar e metres is under ‘ For est

(protected/reserved/ private) which is al nost about

38% of the total geographical area

(ii) OQut of the said area under ‘'Forest’ nearly 62%
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i.e. 75.35 square netres has been decl ared as
‘National Park’, and/or ‘WIldlife Sanctuary’;

(iii) An area of approximtely or nmore than 70
square kilonmetres falls under the ‘ Coasta
Regul ati on Zone' (CRZ). |ndeed, the CRZ runs
into 106 kns., of the Coastal Belt of the State of
Coa,;

(iv) In fact, the total |land mass available to the



State of Goa, free fromvarious restrictions, would
further be reduced by 196.80 square kil oneters,

i.e. up to 5.32% on account of Rivers, Lakes and
ot her WAt er Bodi es;

(v) Indeed, approximately 40% of the land is under
agriculture which the Governnment has deci ded not
to be diverted under any circunstances;

(vi) Further, the State Governnent has al so

directed that no ‘Forest Land’ is to be diverted for
any mni ng purpose.

He submitted that considering all these constraints, the State
Governnment has recommended that an area up to 1 km fromthe
boundari es of National Parks/WIldlife Sanctuaries should be
treated as safety zones but even in these safety zones m ning

activity should be prohibited in a phased manner in 5 to 10 years.

39. M. Mhan Parasaran, |earned Solicitor General, submtted
that the Principal Chief Conservator of Forests and Chief Wldlife
War den, Governnent of Goa, vide his letter dated 02.05.2013 has

submitted six proposals for declaration of eco-sensitive zones
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around six protected areas in the State of Goa (Nationa
Parks/W Il dlife Sanctuaries) and the proposals were referred to a
Conmittee constituted under the Chairmanship of Dr. Rajesh

CGopal , Additional Director Ceneral of Forests and Menber
Secretary of National Tiger Conservation Authority-Chairman, wth

the followi ng Terns of Reference:

(i) The Conmittee will undertake a site specific site
survey of all six protected areas in Goa, with
ref erence to studying the topography and
report on the existing natural boundaries
around that is outside each protected area.

Such boundaries could include inter alia rivers,
hills etc.

(ii) The Commttee will draw up a definition of what
could constitute a credible natural boundary,
al ways keeping in nmind that the object is to
protect the flora, fauna and biodiversity in the
PA from biotic pressure.

(iii) The Conmittee will submit its views on whether

any of the natural boundaries of the PAs in
Goa could be an effective boundary of a robust
Eco- Sensitive Zone around the P. A

He subnmitted that the Conmittee has submitted its report on

18. 10. 2013 and the report has been considered by the Mnistry of



Envi ronment and Forests and by office menorandum dat ed

24.10. 2013, the Mnistry of Environnent and Forests has not

accepted the reconmendati on of the Government of Coa

regardi ng buffer zone and insteaiYaccepted the reconmmendati on

of the Coimmittee to define the eco-sensitive zones in site specific
manner subject to the relevant Court orders on the subject and

that a draft notification defining eco-sensitive zones around each of
the six protected areas woul d be issued for stakehol der

consul tati ons.

40. We have consi dered the subnissions of |earned counsel for
the parties and we find that presently no mning operations
are being carried on inside any National Park or Wldlife
Sanctuary, and the State of Goa has taken a stand before us
that it will not permit any mining operations inside any
National Park or WIldlife Sanctuary. Hence, the only
question that we have to decide is whether nining could
have been pernmitted or could be pernmitted within a certain
di stance fromthe boundaries of the National Park or Wldlife

Sanctuary in the State of Goa.

41. This Court in exercise of its power under Article 32 of the
Constitution can direct the State to prohibit mning activities
in an area adjacent to a National Park or a Wldlife Sanctuary
for the purpose of protecting the flora, fauna and wildlife
habitat of the National Park/WIdlife Sanctuary because
these constitute part of the natural environment necessary
for healthy life of persons living in the State of Goa. The
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right to life under Article 21 of the Constitution is a guarantee
against the State and for enforcing this fundamental right of
persons the State, which alone has a right to grant nining
| eases of the nmines |located inside the State, can be directed

by the Court by an appropriate wit or direction not to grant



nmning | eases or not to allow mining that will be violative
under Article 21 of the Constitution. In Re: Construction of
Park at NO DA near khla Bird Sanctuary [(2011) 1 SCC
744] a three-Judge Bench (Forest Bench) of this Court has
obser ved:
. Environment is one of the facets of the right
to life guaranteed under Article 21 of the
Constitution. Environment is, therefore, a matter
directly under the Constitution and if the Court
perceives any project or activity as harnful or
injurious to the environnent it would feel obliged to
step in. "
Thus, the subm ssions of |earned counsel for the | essees that unti
a notification is issued under the Environnment (Protection) Act,
1986 and the Rul es nmade thereunder prohibiting nmining activities
in an area outside the boundaries of a National Park/WIldlife
Sanctuary, no mning can be prohibited by this Court is
ni sconcei ved.
42. We may now exani ne whether this Court has by the orders
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passed on 04.08.2006 and 04.12.2006, prohibited mning activities
around National Parks or Wldlife Sanctuaries. Wen we read the
order of this Court passed on 04.08.2006 in T.N. Godavarnman
Thi runul pad v. Union of India & Ors., we find that the Court while
considering the question of grant of Tenporary Wrking Permts
for mning activities in National Parks, Sanctuaries and forest
areas, directed that Tenmporary Wrking Permits shall be granted
only where the conditions stipulated in the said order are satisfied.
Condition Nos. (ii) and (iii) stipulated in the order dated 04.08. 2006
are extracted hereinbel ow
"(ii1) The mine is not |ocated inside any Nationa
Par k/ Sanctuary notified under Section 18, 26-A
or 35 of the Wldlife (Protection) Act, 1972
(iii) The grant of the T.WP. would not result in
any mning activity within the safety zone around
such areas referred to in (ii) above, (as an interim
measure, one kilonetre safety zone shall be
mai nt ai ned subject to the orders that may be
made in |I.A No.1000 regarding Janua Rangarh

Sanctuary);’'"

It woul d, thus, be clear that this Court was of the opinion that grant



of Tenporary Working Permits should not result in any nining
activities within the safety zones around a National Park or Wldlife
Sanctuary and as an interimneasure, one kilonmeter safety zone

was to be maintained subject to the orders that may be nade in

I.A No.1000 in Janua Rangarh Saggtuary. This order dated
04. 08. 2006 has not been varied subsequently nor any orders

made in |I.A No. 1000 regardi ng Janua Rangarh Sanctuary sayi ng

that Tenporary Working Permits can be granted within one

kil oneter safety zone beyond the boundaries of a National Park or
Wldlife Sanctuary. The result is that the order passed by this
Court saying that there will be no mining activity within one

kil oneter safety zone around National Park or Wldlife Sanctuary

has to be enforced and there can be no mning activities within this
area of one kilonmeter fromthe boundaries of National Parks and

Wldlife Sanctuaries in the State of Goa.

43. When, however, we read the order dated 4.12.2006 of this
Court in Wit Petition (C) No.460 of 2004 (Goa Foundation v.

Union of India), we find that the Court has not prohibited any
mning activity within 10 kiloneter distance fromthe boundaries of
the National Parks or Wldlife Sanctuaries. The rel evant portion of
the order dated 04.12.2006 is quoted hereinbel ow

"The Mnistry is directed to give a fina
opportunity to all States/Union Territories to
respond to its letter dated 27th May, 2005. The
State of Goa also is permitted to given
appropriate proposal in addition to what is said to
have already been sent to the Centra
Government. The Communi cation sent to the
States/Union Territories shall nake it clear that if
the proposals are not sent even now within a
peri od of four weeks of receipt of the
comuni cation fromthe Mnistry, this Court may
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have to consi der passi ng orders for
i mpl ement ati on of the decision that was taken on
21st January, 2002, nanely, notification of the
areas within 10 km of the boundaries of the
sanctuaries and national parks as eco-sensitive
areas with a viewto conserve the forest, wildlife
and environment and having regard to the
precautionary principles. If the State/Union
Territories now fail to respond, they would do so



at their own risk and peril.

The MoEF woul d al so refer to the Standing

Committee of the National Board for WIldlife,

under sections 5 (b) and 5 (c) (ii) of the WId Life

(Protection) Act, the cases where environnent

cl earance has already been granted where

activities are within 10 km zone."
It will be clear fromthe order dated 4.12.2006 of this Court that this
Court has not passed any orders for inplenentation of the
deci sion taken on 21st January, 2002 to notify areas within 10 kns.
of the boundaries of National Parks or Wldlife Sanctuaries as eco
sensitive areas with a view to conserve the forest, wildlife and
envi ronnent . By the order dated 04.12.2006 of this Court,
however, the Mnistry of Environnent and Forest, Government of
India, was directed to give a final opportunity to all States/Union
Territories to respond to the proposal and also to refer to the
Standing Conm ttee of the National Board for Wldlife the cases in
whi ch environnent cl earance has already been granted in respect
of activities within the 10 kms. zone fromthe boundaries of the
wi | dlife sanctuaries and national ggrks. There is, therefore, no
direction, interimor final, of this Court prohibiting mning activities

within 10 kns. of the boundaries of National Parks or Wldlife

Sanct uari es.

44. Apart fromthe powers of the Court to give a direction
prohibiting mning activities up to a certain distance fromthe
boundari es of National Parks or Wldlife Sanctuaries, the Centra
Governnment has powers under Rule 5 of the Environnent
Protection Rules, 1986 to prohibit carrying on of nining operations
in areas which are proximate to a Wldlife Sanctuary or a Nationa
Par k. Rule 5 of the Environnent (Protection) Rules, 1986 is
extracted herein under:

"5. Prohibitions and restrictions on the |ocation

of industries and the carrying on processes and

operations in different areas

(1) The Central governnment nay take into

consideration the following factors while prohibiting

or restricting the location of industries and carrying

on of processes and operations in different areas-

(i) Standards for quality of environnent in its various



aspects laid down for an area

(ii) The maxi mum all owable limts of concentration
of various environnental pollutants (including noise)
[or an area.

(iii) The likely emission or discharge of
environnmental pollutants froman industry, process
or operation proposed to be prohibited or restricted.

(iv) The topographic and clinmatic features of an
ar ea.
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(v) The biological diversity of the area which, in the
opi nion of the Central Government needs to be
preserved.

(vi) Environnentally conpatible |and use

(vii) Net adverse environnental inpact likely to be
caused by an industry, process or operation
proposed to be prohibited or restricted.

(viii) Proximty to a protected area under the Ancient
Monunents and Archaeol ogi cal Sites and Remains

Act, 1958 or a sanctuary, National Park, game

reserve or closed area notified as such under the
WIld Life (Protection) Act, 1972 or places protected
under any treaty, agreenent or convention with any
other country or countries or in pursuance of any

deci sion nade in any international confcrcncel

associ ation or other body.

(ix) Proximity to human settl enments.

(x) Any other factor as may be considered by the
Central Governnment to be relevant to the protection
of the environnent in an area.

(2) While prohibiting or restricting the |ocation of
i ndustries and carrying on of processes and
operations in an area, the Central Governnent shal
follow the procedure hereinafter |laid down.

(3) (a) Wienever it appears to the Centra

Governnent that it is expedient to inpose

prohi bition or restrictions on the |locations O an

i ndustry or the carrying on of processes and
operations in an area, it may by notification in the
Oficial Gazette and in such other manner as the
Central government may deem necessary fromtinme

to time, give notice of its intention to do so.

(b) Every notification under clause (a) shall give a

brief description of the area, the industries,

operations, processes in that area about which such

notification pertains and al so specify the reasons for
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the inposition of prohibition or restrictions on the
| ocations of the industries and carrying on of
process or operations in that area.

(c) Any person interested in filing an objection
agai nst the inposition of prohibition or restrictions
on carrying on of processes or operations as



notified under clause (a) may do so in witing to the

Central Government within sixty days fromthe date

of publication of the notification in the Oficia

Gazette.

(d) The Central Government shall within a period of

one hundred and twenty days fromthe date of

publication of the notification in the Oficial Gazette

consider all the objections received agai nst such

notification and may within one hundred and ei ghty

days from such day of publication] inpose

prohi bition or restrictions on |ocation of such

i ndustries and the carrying on of any process or

operation in an area.

(4) Notwi thstandi ng anyt hing contained in sub-rule

(3), whenever it appears to the Central Governnent

that it is in public interest to do so, it may dispense

with the requirenent of notice under clause (a) of

sub-rule (3)."
45, Sub-rule (1) of Rule 5 lists the nunber of factors, which the
Central Government has to take into consideration while
prohibiting or restricting the carrying on of processes and
operations in different areas. Sub-rule (2) of Rule 5 provides that
before prohibiting the processes and operations in the area the
Central Government has to follow the procedure | aid down in sub-
rule (3). The procedure in sub-rule (3) of Rule 5 of the
Envi ronment (Protection) Rules, 1986 includes giving notice of the
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intention of the Central Governnment to prohibit the carrying on of
processes and operations in the reserved area, giving brief
description of the area, the operations and processes in that area
relating to which the notification pertains and al so specifying the
reasons for the inposition of the prohibition on carrying on of the
processes or operations in that area, and an opportunity to
persons interested in filing an objection against the inposition of
such prohibition on carrying on of processes or operations by the
Central Government. These procedural checks have been nade
in Rule 5 because a notification issued by the Central Governnent
prohi bi ting an operation or a process will have  serious
consequences on the rights of different persons. For exanpl e,
persons who are carrying on the process or operation and those

who are directly or indirectly enployed in the process or the

operation may be affected by the proposed prohibition of the



process or the operation in the entire area. Therefore until the
Central Governnent takes into account various factors nentioned

in sub-rule (1), follows the procedure laid down in sub-rule (3) and
i ssues a notification under Rule 5 prohibiting mning operations in
a certain area, there can be no prohibition under lawto carry on

m ning activity beyond 1 km of the boundaries of National Parks or

Wldlife Sanctuari es.
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46. In fact, we find that the process of issuing a notification under
Rule 5 of the Environnental Protection Rules, 1986
prohibiting mning activities in eco-sensitive zones around
the National Parks or Wldlife Sanctuaries in the State of Goa
has now been initiated. The Government of Coa vide |etter
dated 02.05.2013 subnmitted the follow ng six proposals for
decl aration of eco- sensitive zones around protected areas in
the State of Goa to the Mnistry: (i) Cotigao Wldlife
Sanctuaries; (ii) Netravali WIldlife Sanctuary; (iii) Bhagwan
Mahaveer Wl dlife Sanctuary and Bhagwan Mahaveer
National Park; (iv) Madei WIdlife Sanctuary; (v) Bondl a
Wldlife Sanctuary; and (vi) Dr. SalimAi Bird Sanctuary.
These six proposals were referred to a Conmittee
constituted under the Chairmanship of Dr. Raj esh Gopal
Addi ti onal Di rector Gener al of Forests and Menber
Secretary of National Tiger Conservation Authority, wth
specified ternms of reference and the Cormittee gave its
findings and the Mnistry of Environnent and Forests,
Government of India by the Ofice Menorandum dated
24.10. 2013 have accepted the findings of the Conmttee and
rejected the proposal s of gge Governnent of Goa. It is also
stated in the Ofice Menorandum dated 24.10. 2013 of the
M ni stry of Environnment and Forests, Governnent of India
that a draft notification defining Eco-Sensitive Zones around

each protected area is being issued for stakehol der



consultations. This notification will have to be issued under
sub-rule (3) of Rule 5 of the Environnent (Protection) Rules,
1986, and after objections are received, the Centra
Governnment will have to consider the same and thereafter

take the decision regarding inposition of prohibition of
nmning activities in the eco sensitive areas within the period
stipulated in sub-rule 3(b) of Rule 5 of the Environnent
(Protection) Rules, 1986. At this stage, we can only direct
the Mnistry of Environment and Forests to follow the
procedure and issue the notification of eco sensitive zones
under Rule 5 of the Environment (Protection) Rules, 1986
within six nonths.

Whet her there has been a violation of Rules 37 and 38 of the

MC Rul es by the mning | essees in the State of Goa:

47. The Justice Shah Conmission has found in its report that in
the State of Goa, 16 conpanies/firms/individuals are carrying
out mning operations under different |eases granted to them
as a single unit as if the | eases are anal gamated. The Shah
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Commi ssion has referred to Rule 38 of the MC Rul es which
provides that the State Governnent may, in the interest of
m neral devel opnent and with reasons to be recorded in
witing, permt amal gamati on of two or nore adjoining | eases
hel d by a | essee provided that the period of anal gamated
| eases shall be co-terminus with the | ease whose period will
expire first. The Justice Shah Conmission is of the opinion
that as amal ganati on of two | eases can only be permtted by
the State CGovernnent for reasons to be recorded in witing,
and no such perm ssion has been taken fromthe State
Government for the amal gamation of different |eases as a
single unit, the | essees who are operating different |eases as

a single unit have violated Rule 38 of the MC Rul es.

48. The CEC in its report, however, has not stated about any



violation of Rule 38 of the MC Rules and has instead stated
that Rule 37 of the MC Rul es which provides that the | essee
shal |l not, without the previous consent in witing of the State
Government assign, sublet, nortgage, or in any other

manner, transfer the mning | ease, or any right, title or
interest therein, has been violated by several |essees. The
CEC has reported that therggare several conplaints received
by the State Governnent that the | eases have been operated
by the persons other than the | essees. The CEC has
observed in its report that Rule 37 itself provides that in such
cases of violation of Rule 37, the State Governnent nay
determine the mning | ease, but the State Governnent has
taken no action and has taken a stand that working of the

m ning | eases by a person other than | ease holder is a
prevailing mning practice in Goa and these facts are in the
know edge of the Governnent. M. Prashant Bhushan

| earned counsel for the Goa Foundation, submitted that in all
these cases the violation should be identified by a
Conmittee headed by the Chief Secretary, Goa, and those

| essees who have been found to have violated Rule 37 of the
MC Rul es, should be penalized by determ nation of the

| eases.

49, Rul es 37 and 38 of the MC Rules are extracted herei nbel ow

"37. Transfer of lease. - (1) The |l essee shal
not, w thout the previous consent in witing of the
State Governnent and in the case of nining
| ease in respect of any mineral specified in [Part
‘A" and Part ‘B of] the First Schedule to the Act,
wi t hout the previous approval of the Central
Gover nnment : -
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(a) assign, sublet, nortgage, or in any other
manner, transfer the mning | ease, or any right,
title or interest therein, or

(b) enter into or nmake any bonafide arrangenent,
contract, or understandi ng whereby the | essee

will or may be directly or indirectly financed to a
substantial extent by, or under which the | essee’s



operations or undertakings will or may be
substantially controlled by, any person or body of
persons ot her than the | essee:

Provi ded further that where the nortgagee is an
institution or a Bank or a Corporation specified in
Schedul e V, it shall not be necessary for the

| essee to obtain any such consent of the State
Gover nnent .

(1A) The State Government shall not give its
consent to transfer of mning | ease unless the
transferee has accepted all the conditions and
liabilities which the transferor was having in
respect of such nining | ease.

(2) Wthout prejudice to the provisions of sub-rule
(1) the | essee may, subject to the conditions
specified in the proviso to rule 35, transfer his
| ease or any right, title or interest therein to a
person who has filed an affidavit stating that he
has filed an up-to-date incone-tax returns, paid
the incone tax assessed on himand paid the

incone tax on the basis of self-assessnent as
provided in the Incone Tax Act, 1961( 43 of

1961), on paynent of a fee of five hundred

rupees to the State Governnent:

Provided that the | essee shall nake available to
the transferee the original or certified copies of all
pl ans of abandoned workings in the area and in a
belt 65 nmetres wide surrounding it;
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Provi ded further that where the nortgagee is an
institution or a Bank or a Corporation specified in
Schedule V, it shall not be necessary for any

such institution or Bank or Corporation to neet
with the requirenent relating to i ncone tax;

Provided further that the | essee shall not charge
or accept fromthe transferee any premiumin
addition to the sumspent by him in obtaining the
| ease, and for conducting all or any of the
operations referred to in rule 30 in or over the

| and | eased to him

(3) The State CGovernnent nmay, by order in

witing determine any |l ease at any tine if the

| essee has, in the opinion of the State

Governnent, committed a breach of any of the

provi sions of sub-rule (1) or sub-rule (1A) or has
transferred any | ease or any right, title or interest
therein otherwi se than in accordance with sub-

rule (2);

Provi ded that no such order shall be made
wi t hout giving the | essee a reasonable
opportunity of stating his case.



38. Anmal gamation of |eases. - The State
Government may, in the interest of mnera
devel opment and with reasons to be recorded in
witing, permt amal gamation of two or nore
adj oi ning | eases held by a | essee:

Provi ded that the period of amal ganated | eases
shall be co-termnus with the | ease whose period
will expire first:

Provi ded further that prior approval of the Centra
Government shall be required for such
amal gamation in respect of |eases for minerals
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specified in Part ‘A and Part ‘B of the First

Schedul e to the Act.
It will be clear fromsub-rule (1)(a) of Rule 37 that the | essee
cannot assign, sublet, nortgage, or in any other manner, transfer
the mning | ease, or any right, title or interest therein, wthout the
previous consent in witing of the State Governnent in the case of
those ninerals which are not specified in Part A and Part B of the
First Schedule to the Act. Since iron ore is specified in Part C of
the First Schedule to the Act, the previous consent in witing of the
State CGovernnent is necessary before any such transfer is nade
by a mning | essee. Sub-rule (1A) of Rule 37 further states that the
State CGovernnent shall not give its consent to transfer of a mning
| ease unl ess the transferee has accepted all the conditions and
liabilities which the transferor was having in respect of such mning
| ease. Sub-rule (3) of Rule 37 further provides that the State
Governnent nay, by order in witing determ ne any | ease at any
time if the |l essee has, in the opinion of the State Governnent
committed a breach of any of the provisions of sub-rule (1) or sub-
rule (1A) of Rule 37 of the MC Rules. These provisions have been
made in Rule 37 to ensure that all the conditions and liabilities to
which a | essee is subjected to under a mining | ease are al so
accepted by the transferee. 6gub—rule (2) of Rule 37 further
provi des that without prejudice to the provisions of sub-rule (1), the
| essee may transfer his lease or any right, title or interest therein to

a person who has filed an affidavit stating that he has filed up-to-



date incone-tax returns, paid the incone-tax assessed on himand
paid the income-tax on the basis of self-assessment as provided in
the Incone Tax Act, 1961. This provision is nmeant to ensure that
the transferee of a mining lease is an incone-tax assessee and i s
payi ng his incone tax assessed on himand due from himon the

basis of self-assessnent. Sub-rule (3) of Rule 37 enpowers the
State Governnent to determine any |l ease at any tine if the | essee
has, in the opinion of the State Governnment, committed a breach

of any of the provisions of sub-rule (1) or sub-rule (1A) or has
transferred any | ease or any right, title, or interest therein
otherw se than in accordance with sub-rule (2) after giving the

| essee a reasonabl e opportunity of stating his case. The intent of
the Rul e-nmaking authority in nmaking these provisions in Rule 37 is
that the liabilities and conditions in a mning | ease are al so
enforceabl e agai nst the transferee and that the transferee pays his
dues towards incone tax regularly. Rule 37, therefore, cannot be
all owed to be violated by the | essees with inmpunity and the State
Gover nment cannot overl ook transfers by saying that the transfers
of the mining | eases are part og4the nmning practice in the State of
Goa. In our view, if these violations of Rule 37 are allowed, there
shal | be substantial |eakage of revenue and mnini ng operations
cannot be effectively regulated and controlled by the State

Gover nment . The State Governnent, therefore, nust initiate
action against those nmining | eases who violate Rule 37 of the

Rul es.

50. Rul e 38 of the MC Rul es provides that the State Governnent
may, in the interest of mineral devel opnment and with reasons
to be recorded in witing, permt anmal ganation of two or
nmore adjoining | eases held by a | essee, provided that the
peri od of amal gamated | eases shall be co-terminus with the
| ease whose period will expire first. If the State Governnent
has not pernitted anal gamation of adjoining | eases in the

interest of mneral devel opment and has not recorded the



reasons for such perm ssion, the State Governnment cannot

al | ow the amal gamati on of the | eases.

Was there a conplete lack of control on production and
transportation of mneral fromthe nmning |leases in the State
of GCoa:

51.
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The CEC in its report has stated that in the State of Coa,
there is no systemof periodic verification of the quantity of
iron ore produced in the mning | eases, the paynents of
royalty, the pernmits issued for transportation of mineral by
the M ning Departnment, the transit permts issued by the
Forest Departnent nor any reconciliation of the quantity of
the mineral stated to have been produced in the mining

| ease with the quantity of the mineral for which royalty has
been paid and transit permts have been issued, and there is
no verification of the transit permts at the check posts and
no verification of t he quantity of t he m nera
exported/ donestically used vis-‘-vis the quantity legally
produced. According to the CEC, in the absence of such
checks/verifications/controls, illegal mning can easily be
undertaken and the actual quantity of iron ore produced and
transported fromthe mning | eases may not be accounted for

by the State of Goa or by the | essees, resulting in | eakage of
revenue. The CEC in its report has given a chart to show
the difference of figures in the iron ore exported as provided
by the Goan Mneral Ore Exporters’ Association and the tota
iron ore produced in the State of Goa as per reports
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compi l ed by the Indian Bureau of Mnes, which is extracted

her ei nbel ow:

Year Goan Iron Oe Total (In Lakh M)
Exports Producti on
Excess of
exports over
production
2006- 2007 308. 940 277.931 31. 009

2007- 2008 334. 334 300. 091 34. 253



2008- 2009 380. 752 315. 994 64. 758

2009- 2010 456. 869 331. 649 125. 22
2010- 2011 468. 464 328. 059 140. 405
Tot al 1949. 369 1553. 724 395. 645

According to the CEC, there is every reason to believe that the
excess quantity of 395.645 | akh MI, as shown in the aforesaid

chart, is illegally mned ore.

52. We entirely agree with the CEC report that in the absence of
proper checks, verifications and controls, there is bound to
be illegal mning, storage and transportation of mnerals, but
we find that after the CEC Report, the Goa (Prevention of
Il'legal Mning, Storage and Transportation of M nerals)

Rul es, 2013 have been franmed by the State Governnent
under Section 23(c) of the MVDR Act. A reading of these

Rul es show t hat several provisions have been nade in these
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rules to prevent illegal mning and to regul ate the sal e,
export and transit of ore, storage  of ni ner al and
transportation and wi nning of mneral. The rules al so
provi de for establishnment of check posts, barriers and
wei ghbri dges and i nspection of nm neral s in transit.

Mor eover, these rul es enpower any person authorised by

the Governnent to enter, inspect, search and seize articles.
These rules will have to be strictly enforced by the State
Government and we hope that by such strict enforcement of
these rules, the mning, storage and transportation of
mnerals in the State of Goa will get controlled and regul ated
and the | eakages and evasion of revenue will, to a large

extent, be prevented.

To what extent mning has damaged the environnent in Goa
and what neasures are to be taken to ensure inter-
generational equity and sustai nabl e devel opnent:

53. M. Prashant Bhushan, |earned senior counsel appearing for



Goa Foundation, relying on the report of the Justice Shah

Conmi ssion, submitted that substantial danage has been caused

to the eco sensitive zone in Goa by excavating large quantities of
iron ore through mning and as suggested by the Justice Shah

Conmi ssion action should be takgg inthis regard. He submtted

that the conditions stipulated in the El A cl earances inposed by the
Chief WIldlife Warden, Goa, have not been inpl enment ed. He
submitted that the environnental clearance systemhas actually
col l apsed resulting in amassing of wealth by certain individuals
and conpani es at the cost of the environnent and the eco-system

He submitted that principles of sustainable devel oprment and inter-
generational equity which were part of the fundanental right under
Article 21 of the Constitution, require that a cap should be put on
t he annual excavation of iron ore fromdifferent mines in the State
of CGoa, after taking into account the need to conserve iron ore
resources for future generations and the carrying capacity of the

State of Goa for mining and transportati on of mineral ores.

54. Lear ned counsel appearing for the | essees, on the other
hand, submitted that there are adequate provisions in the MCD

Rul es for preventing damage to the environnment and for
restoration of the environment. They referred to Rules 23A, 23B
23D and 23E of the MCD Rules which relate to the mne closure
pl an whi ch rmust provide for protective neasures including
reclamati on and rehabilitation work. They submitted that the hol der
of the mning | ease, therefore, has to take all the protective
measures including reclamation agg rehabilitati on work before
abandoni ng the m ne. They submitted that Chapter V of the MCD

Rul es al so contains various provisions which a holder of nining

| ease has to conply and these provisions include precautions for
protection of environment and controlling of pollution while
conducting mning operations in the area. Inreply to the

submi ssions of M. Bhushan that there should be a cap on the



annual excavation of mineral ore in the State of Goa to ensure that
future generations are not denied the mneral resources, M. Mikul
Roht agi, | earned senior counsel appearing for Sesa Goa Limted,
relied on a publication of the British Geol ogi cal Survey and
submitted that there would never be any scarcity of mnera
resources and there would be enough for the future generations.

He submitted that Sesa Goa Linited has al so taken steps to
reclaimthe | and whi ch was danaged through m ning operation

and produced phot ographs to show how recl amati on and
rehabilitation work has been done after mning was over in any

area.

55. M. N S. Nadakarni, |earned Advocate General for the State
of Goa, submitted that in the Goa Mneral Policy of 2013, State
Governnment has proposed a capping of the mneral ores to be
excavated annually in the State o;ocba based on the carrying
capacity of public roads and the need to protect inter-generationa
equity. He submitted that as per the Goa Mneral Policy of 2013,
until the road capacity in Goa inproves, there should be a gross

cappi ng at 45 MI' per annum

56. After considering the aforesaid subnissions of |earned

counsel for the parties, we took the view that a Conmittee of

Experts nust conduct a macro El A study and propose ceiling of

t he annual excavation of iron ore fromthe State of Goa

considering its iron ore resources and its carrying capacity and

keeping in nmind the principles of sustainable devel opnment and

i nter-generational equity and al | ot her r el evant factors.
Accordingly, by orders dated 11.11.2013 and 18.11. 2013, we

constituted an Expert Committee conprising Professor C.R Babu

( Ecol ogi st), Dr. S. D Dhi man ( CGeol ogi st/ Hydr o- geol ogi st),
Pr of essor B. K. M shra (M neral ogi st), Pr of essor S

Par ameshwar ppa (Forestry), Shri Parimal Rai (Noninee of the



M nistry of Environment and Forests, Governnent of India). This
Expert Committee has subnmitted an interimreport dated

14.03.2014. In this report, the Expert Comittee has indicated
that the econony of Goa depends on tourismand iron ore mning,

besides agriculture, horticulture and m nor industries, but in recent
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years, while there has been increase in the growmh rate in tourism
and mning, there has been a decline in the gromh rate of
agriculture and fishing. The Expert Conmittee has in particul ar

hi ghl i ghted t he damage that has been done by increase in the
production of iron ore through mning to the environment in Goa in

the foll owi ng words

"The production of iron ore has junped from
14.6 mllion tons in 1941 to 41.17 million tons
in 2010-11. In 1980's the production was
about 10 MI/annum The quantum junp in
iron ore production in Goa was essentially due
to steep rise in exports of fines and other | ow
grade ore of 42% Fe content to China. This
has |l ed to nassive negative inpacts on al
ecosystens | eading to enhanced air, water,
and soil pollution affecting quality of life across
Goa. This is evident by three inportant
reports i.e. (i) Area wi de Environmenta
Qual ity Managenent (AEQVM Plan for the
M ning belt of Goa by Tata Energy Research
Institute, New Delhi and Goa (1997) and it
was subnmitted to the Directorate of Pl anning,
Statistics, and Eval uation, Governnent of
CGoa, (ii) Environmental and Soci al
Performance | ndicators and Sustainability
Markers in M nerals Devel opnent Reporting
progress towards i nproved Ecosystem Health
and Human Wl | -being, Phase-111 by TER and
I nternational Devel opnent Research Centre
O tawa, Canada (2006) and (iii) the Regi ona
Envi ronnmental | npact Study of iron ore mning
in Goa region sponsored by MEF, New Del hi
(2014) by Indian School of M nes. Besides
the above three nain Reports, a nunber of
scientific research papers on the inpact of
iron ore mning on the environment and
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ecol ogy of diverse ecosystens were
publ i shed by scientists working at Goa
university and N O

These reports and publications substantiates
that the mining, particularly the enhanced
| evel of annual production contributed to
adverse inpacts on the ecol ogi cal systens,
soci o econom cs of Goa and health of people



of Goa leading to |oss of ecological integrity.
This is due to enhanced | evels of pollutants,
particul arly RSPM and SPM sedi nentati on of
materials fromdunps and iron ore in rivers
estuaries and shall ow depth (20m of sea

water, agricultural fields, high concentration of
Fe and Mh in surface waters and their

bi oaccunul ation."

The Expert Conmittee has al so studied the sustainability of iron

ore mining in the Goa and after analyzing the existing data from
TERI report, 1997, |ISM Dhanbad Report, 2013, Pollution Contro

Board, Goa (Annual Report) and relevant literature relating to
sustainability and after adopting the Fol chi nethod has given the
opinion that mning at the rate of 20 to 27.5 mllion tons per annum
appears sustainable in the State of Goa. However, in its sunmary

of recommendati ons, the Expert Conmittee has made these

reconmendat i ons:

"10. To elimnate the el enent of subjectivity,
due to the tine constraints and |imtation of
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avail abl e authentic tine series data relating to
m neral resources and environmental inpact

of mining in the State of Goa, this Conmittee
suggests that mning be pernmtted to be

carried out at the level of 20 million ton per
annum wi t h adequat e nonitoring of inpacts

on different ecol ogical and environnenta
paraneters, which will also help this

Conmittee in its future appraisal

11. Till the scientific study by this Committee
is conpl eted, which nmay take about 12

months nore, the mning activity at levels as
directed by the Hon' ble Suprene Court, be
strictly nonitored and regul ated by the
Department of M nes and Geol ogy and CGoa

State Pollution Control Board of the State of
Goa, in consultation with other statutory
bodi es such as Indian Bureau of M nes,

M ni stry of Environment and Forests (Govt. of
I ndia) and others."

It, thus, appears that the Expert Committee has suggested that for
the tinme being annual excavation of 20 million tons of iron ore may
be permitted in Goa with adequate nonitoring inpacts on different
ecol ogi cal and environnental paraneters, which will also help the

Expert Committee in its future appraisal. Regarding the authorities



or agenci es which should strictly nonitor and regul ate the nining
activities in Goa, the Expert Committee has recomended that the
Department of M nes and Geol ogy of Governnent of Goa and the
CGoa State Pollution Control Board in consultation with other
statutory bodi es such as Indian Bureau of Mnes, Mnistry of

Envi ronment and Forests (CGovernnent of India) should carry on

such nonitoring and regulation strictly. The Expert Committ ee,
however, has said nothing about how the m ning dunps inside or
outside the | eased areas noticed by the Justice Shah Commi ssion
are to be dealt with presunably because in our order dated

11.11. 2013 we had not issued any direction in this regard. W
think that we should seek the opinion of the Expert Cormittee in

this regard.

57. We find that the State Governnent has al so engaged the
services of NEERI for nmacro level EIA study for Custers of Iron
Oe Mnes in the State of Goa, but NEERI in its prelimnary report
has not recommended as to what should be the total quantum of
annual production of iron ore in Goa in future. W also find that
M ni stry of Environment and Forests, Governnent of I|ndia had
entrusted the Indian School of Mnes (I1SM, Dhanbad to carry out

a regional environment inpact assessment study of mining in CGoa
region and | SM Dhanbad has subnitted its report proposing a cap
of 24.995 MI per annumon the basis of the carrying capacity of
the existing infrastructure of Goa. Relevant portion of the report of

| SM Dhanbad, is extracted herei nbel ow

"20.7.4.7 Cluster Wse Capping on Transport

The cap of 24.995MIPA proposed in the aforenenti oned section
i s dependent primarily on the existing infrastructure and nust be
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foll owed based on the spatial variations. To present an overal
capacity of mning in North Goa and South Goa, the road capacity
has been taken as a paraneter. The capacity was arrived at

13. 685MIPA for North Goa and 11.31MIPA for South Goa. The

cap proposed will not include the mnes lying within the buffer
zones as these have inposed restriction of phasing out in time
bound period. Further, this cap can be represented into a cluster



wi se scenario to deci pher how nmuch each cluster will be able to
transport under the existing transport facilities. The values are
presented in table bel ow

Tabl e 20.7.19: Custer Wse Capping on Transport Based on
Exi sting Transport Facilities

Cl uster Rout es Capacity of Capacity of
t he Rout es the Cluster
(MTPA) ( MTPA)

Adwal pal - Adwal pal e to 0.81 5.875
Bi chol i m Sirsai Jetty

Shrigao to Sirsai 1.26

Jetty

Shri gao to 1.16

Kal vin Jetty

Dahbdhaba to 2. 645

Sar manas Jetty
Vel guem Sonshi to 2. 11 7.9
Pi ssurl em Anpna Jetty

Sanquel i m to 0.52

Amona Jetty

Honda to 1.32

Navel i m Mai na)

Sonshi to 1.32

Khazan Jetty

Anbesi to 1.29

Cot anbi Jetty

D gneum to 1.34

Surla Jetty
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Codl i - Cost i Codli to Anpbna 1.94 4.69
Jetty
Codli to Capxem 1.24
Jetty
Costi to 1.51
Sanvor dem
Col I em Col I em to 1.94 2.76
Amona Jetty
Shi gao to 0.82
Sanvor dem
Tol | em Tol |l em to 1.71 1.71
Shel vona Jetty
Mai na- Sul cor na to 1.02 2. 06
Sul cor na Shel vona Jetty
Mai na to 1.04
Shel vona
Total capacity of the Region 24. 995

Thus, the cumul ative ore transportation capacity of the existing

road networks is 24.995MTPA. "

We, therefore, find that the Expert Committee as well as | SM

Dhanbad, after consi dering t he avail abl e data and after
considering the adverse inpact on environnment and the linited

carrying capacity of the transport systemin Goa, are of the opinion

that a cap between 20 to 27.5 million tons per annum shoul d be



fixed for excavation of iron ore in the State of Goa. Inits

recomendat i ons, however, the Expert Committee has suggested

that till the scientific study by the Expert Committee is conpleted in
about 12 nonths or so, and nore of data including inmpacts on

di fferent ecol ogi cal environnentig paraneters is avail abl e through
moni toring of the inpacts by different agencies including the Goa
State Pollution Control Board, 20 mllion tons per annum shoul d be

fixed as the annual excavation of iron ore in Goa.

58. Even this mning of 20 mllion tons per annumin the State of
Goa, according to the Expert Conmittee, has to be strictly

moni tored and regul ated by the Departnent of M nes and Geol ogy,
Government of CGoa and the CGoa State Pollution Control Board in
consultation with other statutory bodi es such as the |Indian Bureau
of Mnes, the Mnistry of Environment and Forests (Governnent of
India) and others. It was the responsibility of the Government of
Goa, Departnent of Mnes, to enforce the provisions of the MVDR
Act, the MC Rules and the MCD Rul es, but as we have al ready
noticed, this responsibility was not properly discharged. W hope
that in future, it will enforce the provisions of the MMDR Act, the
MC Rules, the MCD Rules and the Goa (Prevention of Illega

M ni ng, Storage and Transportation of Mnerals) Rules, 2013.

59. The Goa State Pollution Control Board has imrense powers
under the Water (Prevention & Control of Pollution) Act, 1974 (for
short ‘the 1974 Act’) to prevent pollution of water. Section 33A of
the 1974 Act which confers on the State Pollution Control Board

the power to give directions is quoted herei nbel ow
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" 33A. Power to gi ve directions. --
Not wi t hst andi ng anyt hi ng contai ned in any

other law, but subject to the provisions of this
Act, and to any directions that the Central
Governnment may give in this behalf, a Board

may, in the exercise of its powers and
performance of its functions under this Act,

i ssue any directions in witing to any person

of ficer or authority, and such person, officer or
authority shall be bound to conply with such
directions.



Expl anati on. --For the avoi dance of doubts, it

i s hereby declared that the power to issue

directions under this section includes the

power to direct--

(a) the closure, prohibition or regulation of any

i ndustry, operation or process; or

(b) the stoppage or regulation of supply of

electricity, water or any other service."
Similarly, the Air (Prevention and Control of Pollution) Act, 1981(for
short ‘the 1981 Act’) confers i mense powers on the State
Pol I uti on Control Board to prevent air pollution. Section 31A of the
1981 Act which confers powers on the State Pollution Contro
Board to give directions is quoted hereinbel ow

"31A Power to give directions.--

Not wi t hst andi ng anyt hi ng contai ned in any

other law, but subject to the provisions of this

Act, and to any directions that the Centra

Governnent nmay give in this behalf, a Board

may, in the exercise of its powers and

performance of its functions under this Act,

i ssue any directions in witing to any person

of ficer or authority, and such person, officer or

aut hority shall be bound to conply with such
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directions.

Expl anati on. --For the avoi dance of doubts, it

i s hereby declared that the power to issue

directions under this section includes the

power to direct--

(a) the closure, prohibition or regulation of any
i ndustry, operation or process; or

(b) the stoppage or regulation of supply of

electricity, water or any other service."
60. It will be clear fromthe aforesaid provisions of Section 33A of
the 1974 Act and Section 31A of the 1981 Act that the Goa State
Pol lution Control Board had powers to issue any direction including
the power to close, prohibit or regulate mning operations or even
to stop or regulate supply of electricity, water or any other service
with a viewto prevent water pollution or air pollution. Yet, fromthe
report of the Expert Conmittee as well as the reports of |SM
Dhanbad and NEERI, it is clear that iron ore production in Goa has
Il ed to nassive negative inpacts on all ecosystens |eading to

enhanced air, water and soil pollution affecting quality of life across



Goa. The Goa State Pollution Control Board in its note filed in Wit

Petition (C) No.435 of 2012, however, states:

"Details of nmonitoring of water quality (with

regards to nmining | eases) from 2007 to 2012 -

The Board conducts inspections during the

nmonsoon and ot her seasons also to verify the

di scharge of surface runoff/di scharge fromthe
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pit outside the mning | ease and al so collects
sanpl es for analyzing in the Board Laboratory.

Wher ever t he par aneters exceed t he
prescribed linmits necessary directions are

issued to the mining units to take remedial
measures for controlling the waste water being

di scharged into the water bodies/fields wthout
treatment. Directions are also issued to provide
settling ponds, arrestor walls, filter beds so as to
ensure that no untreated waste water is

di scharged into the water bodies/fields.

Details of monitoring of air quality (with regards

to mning |l eases) from 2007 to 2012 - The

Board is presently carrying out the periodic

monitoring of Air Quality in pre-selected areas

t hroughout the State to conply with one of the

mandat es of the Central Pollution Control Board

(CPCB) under National Anbient Mnitoring

Progranmme (NAMP) at 16 stations."
We do not agree with M. Arvind Datar, |earned senior counsel for
the Goa State Pollution Control Board, that sincere efforts were
made by the Pollution Control Board to nonitor the water quality
and air quality in the mning areas. Rather, it appears that the Coa
State Pollution Control Board, though conferred with imense
statutory powers, has failed to discharge its statutory functions and
duties. W hope that in future the Goa State Pollution Contro
Board exercises strict vigil and nonitors the water quality and air
quality in accordance with the provisions of the two Acts and if
necessary, exercises the powers conferred on it to close down
m ning operation of a lessee, if the | essee does not conformto the
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air emission and water discharge standards while carrying on

m ni ng operations and does not take other preventive nmeasures as

directed by the State Pollution Control Board.

61. Regardi ng the regul ation by the Mnistry of Environment and



Forests, in our order dated 06.01.2014 passed in |.A Nos. 1868,
2091, 2225-2227, 2380, 2568 and 2937 in Wit Petition (G vil)

No. 202 of 1995 (T.N. Godavarman Thirunul pad v. Union of India

& Os.), we have already directed Union of India to appoint a
Regul ator with offices in as many States as possible under sub-
section (3) of Section 3 of the Environnent (Protection) Act, 1986
as directed in the order in the case of Lafarge Unm am M ni ng
Private Limted. As and when the Union of India appoints a
Regul at or under sub-section (3) of Section 3 of the Environnent
(Protection) Act, 1986 with an office for Goa in conpliance with the
aforesaid direction of this Court, the Regulator so appointed wll
carry out its functions in accordance with the order passed under
sub-section (3) of Section 3 of the Environnent (Protection) Act,

1986.

62. Regul atory and nonitoring nmeasures enforced by the
Departments of M nes and Geol ogy, the Goa State Pollution

Control Board and the Regul ator appointed by the Centra

Gover nment under sub-section (3) g; Section 3 of the Environnent
(Protection) Act, 1986 cannot, however, restore entirely the
environnment that is danaged in course of mning operations. The
Expert Committee has, therefore, recommended that a pernanent

fund for inter-generational equity and sustainability of mning for al
tinmes to cone nanmed as "Coan Iron Ore Permanent Fund" be

created and an expert group may be constituted by the State for

wor ki ng out the details of this fund. M. Harish Salve, |earned
Anicus Curiae, submitted that as the | essees of mning | eases

earn out of the sale proceeds of the iron ore excavated by them

they should be directed to contribute 10% of the sal e proceeds of

all iron ore excavated in the State of Goa and sold by them

towards the Goan Iron Ore Pernmanent Fund. He cited the
judgnent of this Court in Samaj Parivartana Sanudaya and O's. v.
State of Karnataka and Ors. (supra) in which this Court has

simlarly directed for creation of a Special Purpose Vehicle out of



10% of the sale proceeds of the ore sold by e-auction. There is a

lot of force in the aforesaid subm ssion of M. Salve.

63. We find fromthe report of the Expert Conmittee that the
State of Goa heavily depends on iron ore mning for revenue as
well as enploynent. The | egislative policy behind the MVDR Act
made by Parliament is mineral devel opment through mining. The
State Governnent of Goa has alsosgdopted the executive policy to
encourage nmining of mnerals in Goa. Moreover, as M. Rav
Shankar Prasad, |earned senior counsel appearing for 33
Panchayats, has submtted about 1.5 | akh people are directly
enployed in nining in Goa and | arge nunber of persons have

taken bank | oans and purchased trucks for transportation of iron
ore. Hence, people who earn their livelihood through work in
connection with mining will be seriously affected if mning is totally
banned to protect the environment. W cannot, therefore, prohibit
m ning altogether, but if mning has to continue, the | essees who
benefit the nost frommning, nust contribute fromtheir sale
proceeds to the Goan Iron Ore Permanent Fund for sustainable

m ni ng. Accordingly, in exercise of our powers under Article 32
read with Article 21 of the Constitution, we direct that henceforth
10% of the sale proceeds of iron ore excavated in the State of Goa
and sold by the | essees nust be appropriated towards the Goan

Iron Ore Permanent Fund for the purpose of sustainable

devel opment and inter-generational equity and the State of Goa in
consultation with the CEC will frane a conprehensive schene in
this regard and subnit the sane to this Court within six nonths.
VWhether in future the mning | eases are to be auctioned or

have to be granted in accordance with the policy of the State
and the provisions of the MMDR Act and the MC Rul es?

64. M. Prashant Bhushan, |earned counsel for Goa Foundati on
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submitted that in Article 39(b) of the Constitution, it is provided that

the ownership and control of the material resources of the



community should be so distributed so as to best subserve the
common good and, therefore, the State cannot distribute the
mat eri al resource of the comunity in any way it |ikes. He
subnmitted that in Centre for Public Interest Litigation & Os. v
Union of India & Os. [(2012) 3 SCC 1], a two-Judge Bench of this
Court has held relying on Article 39(b) of the Constitution that the
State is the I egal owner of the natural resources as a trustee of the
peopl e and although it is enpowered to distribute the sane, the
process of distribution nust be guided by the constitutiona
principles including the doctrine of equality and |arger public good.
He submitted that in the aforesaid case, the two Judge Bench has
further held that a duly publicized auction conducted fairly and
inmpartially is perhaps the best nmethod for discharging this burden
and nethods like ‘first-cone-first-served’ when used for alienation
of natural resources/public property are likely to be m sused by
unscrupul ous people who are only interested in garnering

maxi mum fi nanci al benefit and have no respect for the

constitutional ethos and values. He relied on the conclusion of the
two Judge Bench of this Court in the aforesaid case that while
transferring or alienating the nggural resources, the State is duty-
bound to adopt the nmethod of auction by giving wide publicity so

that all eligible persons can participate in the process. He
submitted that as MVDR Act does not prohibit the State from

hol di ng auction of the mning | eases, this Court should direct that
in future the mning | eases nust be auctioned by the State

Gover nnent .

65. Learned counsel for the | essees and the | earned Advocate
General, on the other hand, subnmitted that the MVDR Act and the

MC Rul es have nmade specific provisions regarding the manner in

which the State is to grant nmining leases and it is for the State to
take decisions on grant of nmining |leases in accordance with the
policy and the provisions of the MVDR Act and the MC Rul es.

They cited the opinion of the Constitution Bench of this Court in



Nat ural Resources Allocation, In Re, Special Reference No.1l of

2012 [(2012) 10 SCC 1] that auction despite being a nore
preferabl e nethod of alienation/allotnent of natural resources,
cannot be held to be a constitutional requirement or linmtation for
alienation of all natural resources and, therefore, every nethod

ot her than auction cannot be struck down as ultra vires the

constitutional mandate.

66. We are of the considered opinion that it is for the State
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Governnment to decide as a matter of policy in what nanner the

| eases of these mineral resources would be granted, but this

deci sion has to be taken in accordance with the provisions of the
MVDR Act and the Rul es nmade thereunder and in consonance

with the constitutional provisions and the decision taken by the
State of Goa to grant a nmining lease in a particular rmanner or to a
particul ar party can be exam ned by way of judicial review by the
Court. To quote the opinion of four Judges out of five Judges
expressed by D.K. Jain J. in Natural Resources Allocation, In Re,

Speci al Reference No.1 of 2012 (supra):

"Alienation of natural resources is a policy
deci sion, and the neans adopted for the sane
are thus, executive prerogatives. However,
when such a policy decision is not backed by
a social or welfare purpose, and precious and
scarce natural resources are alienated for
comrercial pursuits of profit naxinsing
private entrepreneurs, adoption of neans
other than those that are conpetitive and
maxi m se revenue may be arbitrary and face
the wath of Article 14 of the Constitution
Hence, rather than prescribing or proscribing
a met hod, we believe, a judicial scrutiny of
nmet hods of disposal of natural resources
shoul d depend on the facts and
ci rcunst ances of each case, in consonance
with the principles which we have cul | ed out
above. Failing which, the Court, in exercise of
power of judicial review, shall termthe
executive action as arbitrary, unfair,
unreasonabl e and capricious due to its
antinony with Article 14 of the Constitution.”
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Whet her suspension of mining operations in the State of Goa
by order dated 10.09.2012 of the Governnment of Goa and the



suspensi on of the Environmental C earances granted to the

mnes in the State of Goa by order dated 14.09.2012 were | ega

and valid?

67. As we have held that the deened nining | eases of the

| essees in Goa expired on 22.11.1987 and the maxi num peri od

(20 years) of renewal of the deened nining |l eases in Goa has

al so expired on 22.11.2007, nmining by the |l essees in Goa after
22.11.2007 was illegal. Hence, the order dated 10.09.2012 of the
Governnent of Goa suspending mining operations in the State of

Goa and the order dated 14.09.2012 of the MEF, Governnent of

I ndi a, suspending the environnental clearances granted to the
mnes in the State of Goa, which have been inpugned in the wit
petitions in the Bonbay Hi gh Court, Goa Bench (transferred to this
Court and registered as transferred cases) cannot be quashed by
this Court. The order dated 10.09.2012 of the Governnent of Goa
and the order dated 14.09.2012 of the MbEF will have to continue
till decisions are taken by the State Government to grant fresh

| eases and decisions are taken by the MbEF to grant fresh
environnmental clearances for mning projects.

68. On 05.10.2012, this Court mhgge issuing notice in Wit Petition
(O No.435 of 2012 (Goa Foundation vs. Union of India & Ohers)

al so passed orders that all mning operations in the | eases
identified in the report of the Justice Shah Conmi ssi on and
transportation of iron ore and nmanganese ore fromthose | eases,
whet her |lying at the m ne-head or stockyards, shall remain
suspended. Thereafter on 11.11.2013, this Court passed an order
that the inventory of the excavated mineral ores lying in different
m nes/stockyards/jetties/ports in the State of Goa nade by the
Department of M nes and Geol ogy of the Governnent of Goa be
verified and thereafter the whole of the inventorised nineral ores
be sold by e-auction and the sale proceeds (less taxes and royalty)
be retained in separate fixed deposits (lease-wi se) by the State of
Goa till this Court delivers judgnent in these matters on the legality

of the |l eases fromwhich the mneral ores were extracted. In our



order passed on 11.11.2013, we had also directed that this entire
process of verification of the inventory, e-auction and deposit of
sal e proceeds be nonitored by a Mnitoring Conmnittee appointed
by the Court. The Monitoring Committee conprising Dr. U V.
Si ngh (Addi tional Pri nci pal Chi ef Conser vat or of For est s,
Kar nat aka), Shri Shai kh Nai muddin (former Menber of Centra
Board of Direct Taxes) and Parinal Rai (Nonmi nee of CGovt. of Goa)
have in the meanwhile nonitored the e-auction. W extract
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her ei nbel ow the rel evant portion of the interimreport dated
12.03. 2014 of the Mnitoring Commttee:

"After the two e-auctions, the total ore

auctioned is about 1.62 million MI and the

total value realized is 260.68 crores

approximately. As directed by this Hon' ble

Court, the State Governnent has been

requested to mmintain separate accounts,

| ease wi se, and keep the sal e proceeds as

fixed deposits in Nationalized Banks.

The process of transportation of ore for export

has not yet been initiated because of the

storage charges bei ng demanded fromthe

successful bidder by the Marmagoa Port Trust

(MPT). As a result, the process of e-auction is

likely to sl ow down. The extent of storage

charges denmanded is as per Annexure MC

N
69. As we have held that renewal of all the deemed m ning
| eases in the State of Goa had expired on 22.11.2007, the nmining
| essees will not be entitled to the sale value of the ores sold in e-
auction but they will be entitled to the approxi mate cost (not actua
cost) of the extraction of the ores. On account of suspension of
nm ning operations in the State of Goa, the workers who were
enpl oyed by the | essees claimthat they have not been paid their
wages. Under Section 25C of the Industrial D sputes, Act, 1947,
when a wor kman whose name is borne on the nuster rolls of an
i ndustrial establishnent and who has conpl eted not |ess than one
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year of continuous service under an enployer is laid-off, he is

entitled to be paid by the enployer for all the days which he is so



| ai d-of f, except for such weekly holidays as may intervene,
compensation whi ch shall be equal to 50% of the total of the basic
wages and dearness al |l owance that woul d have been payable to
hi m had he not been so laid-off. Following this principle of |ay-off
compensation, we hold that workers who could not be paid wages

by the | essees will have to be paid conpensation at the rate of

50% of their basic wages and dearness all owance during the

peri od of non-enpl oynent on account of suspension of m ning
operations. Mreover, Marnagoa Port Trust will have to be paid

50% of their charges for storage of the mneral ores after

05.10. 2012.

70. The entire sale value of the stock of mneral ores sold by e-
auction |l ess the average cost of excavation, 50% of the wages and
al | ownances and 50% of the storage charges to be paid to MPT is
thus due to State Government which is the owner of the mnera

ores whi ch have been sold by e-auction. The State Governnent

will set-aside 10% of this bal ance amount for the Goan Iron Oe

Per manent Fund for the purpose of sustainable devel opment and
inter-generational equity. This entire exercise of calculating the
average cost of extraction of oreglto be paid to the mning | essees,
50% of the basic wages and dearness all owance to be paid to the

wor kers, 10% of the bal ance anobunt towards the Goan Iron Oe

Per manent Fund and the bal ance amount to be appropriated by

the State Governnent will be done by the Director of Mnes and

Geol ogy, Governnent of Goa, under the supervision of the
Monitoring Committee. Till this exercise is over and the report of
the Monitoring Committee is filed, the Monitoring Committee will
continue and their nenbers will be paid their renuneration

al |l owances as directed in the order dated 11.11.2013.

71. In the result, we declare that:

(i) the deenmed mning | eases of the | essees in Goa expired
on 22.11.1987 and the nmaxi num of 20 years renewal period



of the deened nmining | eases in Goa expired on 22.11. 2007
and consequently mning by the | essees after 22.11.2007
was illegal and hence the inpugned order dated 10.09.2012
of Governnent of Goa and the inpugned order dated

14. 09. 2012 of the MdEF, Government of India are not l|iable
to be quashed;

(ii) dunping of minerals outside the | eased area of the mning
| essees is not pernissible under the MVDR Act and the
Rul es made t hereunder

(iii) until the order dated 04.08.2006 of this Court is nodified
by this Court in I.A No.1000 in T.N Godavarman
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Thirumul pad v. Union of India & Os., there can be no nining
activities within one kiloneter fromthe boundaries of
Nat i onal Parks and Sanctuaries in Goa;

(iv) by the order dated 04.12.2006 in Wit Petition (C No.460
of 2004 (Goa Foundation v. Union of India), this Court has

not prohibited mning activities within 10 kil onmeters di stance
fromthe boundaries of the National Parks or Wldlife

Sanct uari es;

(v) it is for the State Governnent to decide as a matter of

policy in what nanner mining | eases are to be granted in

future but the constitutionality or legality of the decision of the
State CGovernnent can be examined by the Court in exercise

of its power of judicial review

And we direct that:

(i) MoEF will issue the notification of eco-sensitive zones
around the National Park and WIldlife Sanctuaries of Coa
after followi ng the procedure discussed in this judgnent
within a period of six nonths from today;

(ii) the State Governnment will initiate action against those
nmning | essees who violate Rules 37 and 38 of the MC
Rul es;

(iii) the State Government will strictly enforce the CGoa
(Prevention of Illegal Mning, Storage and Transportation of
M neral s) Rules, 2013;

(iv) the State Government may grant mining | eases of iron
ore and other ores in Goa in accordance with its policy
decision and in accordance with MVDR Act and the Rul es
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made t hereunder in consonance with the constitutiona
provi si ons;

(v) until the final report is submtted by the Expert

Committee, the State Governnment will, in the interests of
sust ai nabl e devel opnent and intergenerational equity, pernmt
a nmaxi mum annual excavation of 20 mllion MI fromthe

mning |l eases in the State of Goa other than from dunps;

(vi) the Goa Pollution Control Board will strictly nonitor the
air and water pollution in the nmining areas and exercise
powers available to it under the 1974 Act and 1981 Act

i ncludi ng the powers under Section 33A of the 1974 Act and
Section 31A of the 1981 Act and furnish all relevant data to
the Expert Committ ee;



(vii) the entire sale value of the e-auction of the inventorised
ores will be forthwith realised and out of the total sale val ue,
the Director of Mnes and Geol ogy, Governnent of Goa,

under the supervision of the Monitoring Committee will nake

the foll owi ng paynents

(a) Average cost of excavation of iron ores to
the m ning | essees;

(b) 50% of the wages and dearness al | owance

to the workers in the nuster rolls of the nining
| eases who have not been paid their wages

during the period of suspension of nining
oper ati ons;

(c) 50% of the claimtowards storage charges
of MPT.
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Qut of the balance, 10%w Il be appropriated towards the
Goan Iron Ore Permanent Fund and the remaini ng anount
will be appropriated by the State Governnent as the owner
of the ores;

(viii) the Monitoring Committee will submt its final report on
the utilization and appropriation of the sale proceeds of the

i nventorised ores in the manner directed in this judgnent

wi thin six nonths fromtoday;

(ix) henceforth, the mning | essees of iron ore will have to
pay 10% of the sale price of the iron ore sold by themto the
Goan Iron Ore Permanent Fund.

(x) the State Governnment will within six nonths fromtoday

frame a conprehensive scheme with regard to the Goan Iron

Ore Permanent Fund in consultation with the CEC for

sust ai nabl e devel opnent and i ntergenerational equity and

submit the sane to this Court within six nonths fromtoday;

and

(xi) the Expert Committee will submit its report within six

mont hs from today on how the m ning dunps in the State of

Goa should be dealt with and will submt its final report within

twel ve nonths fromtoday on the cap to be put on the annua
excavation of iron ore in Goa.

70. Wth the aforesaid declarations and directions, Wit Petition
(O No.435 of 2012 is allowed. The Transferred Cases and |A filed
by MPT as well as other |As also stand di sposed of. The interim
order dated 05.10.2012 of this Cbggt is vacated. These matters

will be listed as and when the Mnitoring Cormmittee and the

Expert Committee submit their final reports and the State
Governnent subnits the schene for the Goan Iron O e Pernmanent

Fund. The parties shall bear their own costs.



................................................. J.
(Surinder Singh Nijjar)
.................................................. J.
(Fakkir Mhamed | brahimKalifulla)
New Del hi ,
April 21, 2014.
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Hon' bl e M. Justice A K Patnai k pronounced
the judgnent of t he Bench conpri sing H s
Lordship, Hon’ble M. Justice Surinder Singh
Nijjar and Hon' ble M. Justice Fakkir Mhanmed
I brahi m Kalifulla.



Wit Petition (C) No.435 of 2012 is all owed
and the Transferred Cases and | A filed by MPT as
well as other |IAs also stand disposed of in terns
of the signed reportable judgnent. The interim
order dated 05.10.2012 of this Court is vacated.
These matters will be listed as and when the
Monitoring Committee and the Expert Committee
submi t their final reports and t he State
Governnment submits the schenme for the Goan Iron
Ore Permanent Fund. The parties shall bear their

own costs.
[ Ni dhi Ahuj a] [ Shar da Kapoor]
Court Master Court Master

[ The signed reportable judgrment is placed on the file.]



