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ACT:

Goondas, Control and Exclusive of--Constitutional validity
of enactnent--Test--Central Provinces and Berar Goondas Act,
1946 (X O 1946) as anended by Act XLI X-of 1950, 'ss. 4,
4-A--Constitution of India, Arts. 19(1)(d) & (e), 13.

HEADNOTE:

By an order passed under s. 4-A of the Central Provinces and
Berar Goondas Act, 1946 (X of 1946), as amended by the
Madhya Pradesh Act XLI X of 950, the State of Madhya Pradesh
directed the respondent to | eave the district of Chhindwara,
whi ch had been specified as a procl ai ned area under the Act,
and the District Magistrate by another order comunicated
the sanme to the respondent. The respondent challenged the
said orders under Art. 226 of the Constitution on the ground
that the Act violated his fundanmental rights ~under Art.
i9(i)(d) and (e) of the Constitution and was, therefore,
invalidated by Art. 13 OF the Constitution. The H gh / Court
held that ss. 4 and 4-A of the inpugned Act were invalid and
since they were the
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mai n operative provisions of the Act, the whole Act was in-
val i d.

Held, that when a statute authorises preventive action
against the citizens, it is essential that it nust expressly
provide that the specified authorities should satisfy
thensel ves that the conditions precedent |aid down by the
statute existed before they acted thereunder. If the
statute fails to do so in respect of any such condition
precedent, that is an infirmty sufficient to take the
statute out of Art. 19(5) O the Constitution.

Al'though there can be no doubt that ss. 4 and 4-A of the
i mpugned Act clearly contenplated as the primary condition
precedent to any action thereunder that the person sought to
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be proceeded agai nst nust be a goonda, they fail to provide
that the District Magistrate should first find that the
person sought to be proceeded against was a goonda or
provi de any gui dance whatsoever in that regard or afford any
opportunity to the person proceeded against to show that he
was not a goonda. The definition of a goonda |laid dowmn by
the Act, which is of an inclusive character, indicated no
tests for deciding whether the person fell within the first
part of the definition.

@urbachan Singh v. The State of Bonbay, [1952] S.C R 737,
Bhagubhai Dul | abhabhai Bhandari v. The District’ Magistrate,
Thana, [1956] S.C. R 533 and Hari Khenu Gawali v. The Deputy
Conmi ssi oner of Police, Bonbay, [1956] S.C. R 506, referred
to.

Al t hough the object of the inmpugned Act was beyond reproach
and m ght well attract Art. 19(5) of the Constitution, since
the Act itself failed to provide sufficient safeguards for
the protection of the fundanmental rights and the operative
sections’ were thus rendered invalid, the entire Act nust
fail.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 271 of 1956.
Appeal fromthe judgnent and order dated August 2, 1955, of
the fornmer Nagpur High Court in Msc. Petition No. 249 of
1955.
M  Adhi kari, Advocate-Ceneral ~ for the State of Mdhya
Pradesh, B. K B.. Naidu and 1. N Shroff, for the
appel | ants.
R Patnai k, for the respondent.
1960. Cctober 3. The Judgnent of the Court was delivered by
GAJENDRAGADKAR.  J.-This appeal with a certificate issued by
the Nagpur Hi gh Court under Art: 132(1) of the Constitution
raises a question about the wvalidity of the Centra
Provi nces and Berar Goondas
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Act X of 1946 as anended by Madhya Pradesh Act XLI X of 1950.
It appears that against the respondent Baldeo Prasad the
State of Madhya Pradesh, appellant 1, passed an order on
June 16, 1955, under s. 4-A of the Act. Subsequently the
District Magi strate, Chhindwara, appellant 2, passed anot her
order dated June 22, 1955, communicating to the respondent
t he first externnent order passed against - him The
respondent then filed a wit petition in the H gh Court (No.
249 of 1955) under Art. 226 challenging the validity of the
said orders, inter alia, on the ground that the Act _under
which the said orders were passed was itself wultra  vires.
The appellants disputed the respondent’s contention about
the vires of the Act. The High Court, however, has upheld
the respondent’s plea and has held that ss. 4 and 4-A of the
Act are invalid, and since the two sections contain the main
operative provisions of the Act, according to the High
Court, the whole Act becane invalid. It is the correctness
of this conclusion which is challenged before us by the
appel | ant s.
It woul d be convenient at this stage to refer briefly to the
schene of the Act and its rel evant provisions. The Act was
passed in 1946 and cane into force on Septenber 7, 1946. It
was subsequently anended and the anended Act cane into force
on Novenber 24, 1950. As the preanble shows the Act was
passed because it was thought expedient to provide for the
control of goondas and for their renoval in certain
ci rcunst ances fromone place to another. Section 2 defines
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a goonda as neaning a hooligan, rough or a vagabond and as
including a, person who is dangerous to public peace or
tranquillity. It would thus be seen that the definition of
the word " goonda " is an inclusive definition, and it
i ncl udes even persons who may not be hooligans, roughs or
vagabonds if they are otherw se dangerous to public peace or
tranquillity. Section 3(1) enpowers the State Governnent to
i ssue a proclanmation that disturbed conditions exist or are
likely to arise in the areas specified in such proclana-
tions if the State Government is satisfied that public peace
or tranquillity in any area is disturbed or is
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likely to be disturbed. The area in respect of which a
proclamation is thus issued is described in the Act as the
proclainmed area. Section 3(2) limts the operation of the
proclamation to three nonths fromits date and provi des that
it may be renewed by notification fromtine to tine for a
period of three nonths at a tine. The first step to be
taken ' in enforcing the operative provisions of the Act thus
is that. a proclamation has to be issued specifying the
proclainmed areas, and the linmitation on the power of the
State Government to i ssue such a proclamation is that the
proclamation can be issued only after it is satisfied as

required by s. 3(1), and its life will not be Ilonger than
three nmonths at a/'stretch. Section 4 reads thus:
"4(1). During the period the proclamation of energency

issued or renewed wunder Section 37is in- operation, the
District Magistrate having jurisdiction in orin any part of
the proclained area, if satisfied that there are reasonable
grounds for believing that the presence, novenents or acts
of any goonda in the proclained area is prejudicial to the
interests of the general public or that a reasonable

suspi ci on exists that any goonda is conmitting or iis Ilikely
to commit acts calculated to disturb the public peace or
tranquillity may make an order-

(i) directing such goonda to notify his residence and any
change of or absence from such residence during /'the term
specified and to report his novenents in such manner and to
such authority as may be specified
(ii) directing that he shall not remain in -the proclainmed
area within his jurisdiction or any specified part thereof
and shall not enter such area; and (iii) directing himso to
conduct hinself during the period specified as the District
Magi strate shall deem necessary in the interests of public
order: Provided that no order under clause (ii)~ which
directs the exclusion of any goonda from a place in which he
ordinarily resides shall be nmade except with the previous
approval of the State CGovernnent:
Provided further that no such order shall be

124
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made directing exclusion of any goonda fromthe district in
whi ch he ordinarily resides.
(2) No order under sub-section (1) shall be nmade by a
District Magistrate in respect of a goonda without giving to
such goonda a copy of the grounds on which the order is
proposed to be nade and without giving an opportunity to be
heard :
Provided that where the District Magistrate is of opinion
that it is necessary to make an order without any delay he
may for reasons to be recorded in witing, nake the order
and shall, as soon as nay be within ten days fromthe date
on which the order is served on the goonda concerned, give
such goonda a copy of the grounds and an opportunity to be
hear d.
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(3) After hearing the goonda, the District Magistrate nay
cancel or nodify the order as he thinks fit. "

This section confers on the District Mgistrate jurisdiction
to meke an order against a goonda if there are reasonable
grounds for believing that his presence, novenents or acts
in any proclained area is likely to be prejudicial to the
interests of the general public, or it there is a reasonable
suspi cion that a goonda is comritting or is likely to commt
prejudicial acts. Sub-clauses (i), (ii) and (iii) indicate
the nature of the directions and the extent of t he
restrictions which can be placed upon a goonda by an order
passed wunder s. 4. Sub-section (2) requires the District
Magi strate to give the goonda a copy of the grounds on which
an order is proposed to be made, and to give him an
opportunity to be heard why such an order should not be
passed against him~ The proviso to the section deals wth
an energency which needs inmedi ate action. After hearing
the goonda the District Mgistrate may under sub-s. (3)
ei ther cancel or nodify the order as he thinks fit.

Section 4-A reads thus:

" (1) Where the District Magistrate considers that with a
view to maintain the peace and tranquillity of t he
proclaimed area in hi's district it is necessary to direct a
goonda to renove hinself outside the district in which the
procl aimed area is conprised or
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to require himto reside or remain in-any place or wthin
any area outside such district, the District Mgistrate nay,
after giving the goonda an opportunity as required by sub-
section (2) of Section 4 forward to the State Governnent a
report together with connected papers with a recomrendation
in that behalf

(2) On receipt of such report the State Governnment may, if
it is satisfied that the recommendati on- made by the District
Magi strate is in the interests of the general public, make
an order directing such goonda-

(a) that except in so far as he may be permtted by the
provisions of the order, or by such authority or person as
may be specified therein, he shall not remain in any such
area or place in Madhya Pradesh as nmay be specified in the
order;

(b) to reside or remain in such place or within such area in
Madhya Pradesh as nay be specified in the order and if he is
not already there to proceed to that place or area wthin
such time as may by specified in the order

Provi ded that no order shall be nade directing the exclusion
or removal fromthe State of any person ordinarily resident
inthe State."

Thus an order nore stringent in character can be  passed
under this section. The safeguard provided by the section

however, is that the District Magistrate is required to give
the goonda an opportunity to be heard and further ‘required
to nake a report to the State CGovernment and forward to the
State Government papers connected with the recomendation
which the District Magistrate makes. Sub-section (2) of s.
4-A then requires the State Governnment to consider the
matter and enpowers it to nake an order either under cl. (a)
or cl. (b) of the said sub-section. The proviso to this
section lays down that Do order shall be made by which the
goonda woul d be excluded or renoved fromthe State where he
ordinarily resides. The last section to which reference may
be mde is s. 6. It gives a goonda aggrieved by an order
nmade against him inter alia, under s. 4 or s. 4-A to nmake a
representation to the State Governnent within the
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time prescribed, and it requires the State Governnent to
consi der the representation and make such orders thereon as
it my deemfit. That in brief is the schene of the Act.

At this stage it would be material to state the relevant
facts leading to the wit petition filed by the respondent.
Appellant 1 issued a proclamation under S. 3 on August 10,
1954, specifying the limts of Police Stations Parasia and
Janmai and Chhindwara Town as proclainmed area. Thi s
proclamation was renewed in Novenber, 1954 and February,
1955. Thereafter on May 9, 1955, appellant 1 issued afresh
procl amati on specifying the whole of the Chhindwara District
as the proclainmed area.  This proclamation was to remain in
force till August 8, 1955.

Wiilst the second proclamation was in force the second
appel | ant received reports fromthe District Superintendent
of Police, Chhindwara, —against the respondent, and he
ordered the issue of a notice to himto show cause why
action should not be taken against himunder s. 4; this
notice required the respondent to appear before the second
appel l ant _on April 29, 1955. The respondent, though served,
did not appear before the second appellant. Thereupon the
second appellant sent a report to appellant 1 on April 30,
1955, and submitted the case against himw th a draft order
for the approval of the said appellant under the first pro-
viso tos. 4(1). /In the neantinme the third notification was
i ssued by appellant’ 1. The second appellant then issued a
fresh notice against the respondent under s. 4 on My 24,
1955. The respondent appeared in person on May 30, 1955,
and was given tine to file his witten statement which he
did on June 4, 1955. The case was then fixed for hearing on
June 22, 1955. Meanwhile the State Governnent passed an
order on June 16, 1955, directing that the respondent shall
except in so far as he may be permitted by the second
appellant from tine to tine, not remain in any place in
Chhindwara District. Thi s order was to remain in force
until August 8, 1955. On. June 22, 1955, the 'second
appel | ant comuni cated the said order to the respondent and
directed himto | eave the District
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before 10 a. m on June 23, 1955.  The respondent ~ appeal ed
to appellant 1 to cancel the order passed agai nst him The

first appellant treated the appeal as a representati on  made
by the respondent under s. 6 and rejected it on July 9,
1955. A day before this order was passed the respondent
filed his wit petition in the Hgh Court from which the
present appeal, arises.

The respondent challenged the validity of the Act on the
ground that it invades his fundanmental rights| wunder. Art.
19(1)(d) and (e) and as such it becones invalid  having
regard to the provisions of Art. 13 of the Constitution

This plea has been upheld by the H gh Court. On behalf of
the appellants the |earned Advocate-Ceneral of Madhya
Pradesh contends that the H gh Court was in error in. .comng
to the conclusion that the restrictions inposed by the Act
did not attract the provisions of Art. 19(5). The
| egi sl ative conpetence of the State Legislature to pass the
Act cannot be disputed. The Act relates to public order
which was Entry | in List Il of the Seventh Schedule to the
Constitution Act of 1935. There can al so be no doubt that
the State Legislature would be conmpetent to pass an act
protecting the interests of the general public against the
conmi ssion of prejudicial acts which disturb public peace
and order. Section 3 of the Act indicates that it is only
where the public peace or tranquillity is threatened in any
"given area of the State that the State GCovernnent s
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authorised to issue a proclanmation, and as we have already

noticed, it is in respect of such proclained areas and for
the limted duration prescribed by s. 3(2) that orders can
be passed agai nst goondas whose prejudicial activities add
to the disturbance in the proclaimed areas. Ther ef or e,

broadly stated the purpose of the Act is to safeguard
i ndi vidual rights and protect innocent and peaceful citizens
against the prejudicial activities of goondas, and in that
sense the Act may prima facie claimthe benefit of Art.
19(5). This position is not seriously disputed.

The argunent against the validity of the Act is, however,
based on one serious infirmty in s. 4 and
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s.4-A which contain the operative provisions of the Act.
This infirmty is common to both the sections, and so what
we will say about s. 4 will apply with equal force to s. 4-
A It is clear that s. 4 contenplates preventive action
bei ng ~taken provided two conditions are satisfied ; first,
that the presence, novenents or acts of any person sought to
be proceeded agai nst shoul d appear to the District Mgis-
trate to be prejudicial to the interests of the genera

public, or that a reasonable suspicion should exist that
such a personis comitting or is likely to conmt acts
calculated to disturb public peace or tranquillity ; and
second that the person concerned nust be a goonda. It would
thus be clear that it is only where prejudicial acts can be
attributed to a goonda that s. 4 can cone -into operation

In other words, the satisfaction off the first condition
alone would not be enough ; both the conditions nust be
satisfied before action can be taken against any person

That clearly means that the primary condition precedent for
taking action wunder s. 4 is that the person against whom
action is proposed to be taken is'a goonda; and it is
precisely in regard to this condition that the 'section
suffers froma serious infirmty.

The section does not provide that the District Mgistrate
nmust first cone to a decision that the person against whom
he proposes to take action is a goonda, and gives him no
gui dance or assistance in the said matter. It i's true that
under s. 4 a goonda is entitled to have an opportunity to be
heard after he is given a copy of the grounds on which the
order is proposed to be nmade against hinm but there is no
doubt that all that the goonda is entitled to show in
response to the notice is to challenge the correctness of
the grounds alleged against him The enquiry does not
contenpl ate an investigation into the question as to whet her
a person is a goonda or not. The position, therefore, 1is
that the District Magistrate can proceed against a person
wi thout being required to cone to a formal decision as to
whet her the said person is a goonda or not; and in any event
no opportunity is intended to be given to the person to show
979

that he is not a goonda. The failure of the section to make
a provision in that behalf undoubtedly constitutes a serious
infirmty in its schene.

Incidentally it would al so be relevant to point out that the
definition of the word " goonda af fords no assistance in
deciding which citizen can be put under that category. It
is an inclusive definition and it does not indicate which
tests have to be applied in deciding whether a person falls

in the first part of the definition. Recourse to the
dictionary neaning of the word would hardly be of any
assistance in this natter. After all it nust be borne in

mnd that the Act authorises the District Mgistrate to
deprive a citizen of his fundanmental right wunder Art.
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19(1)(d) and (e), and though the object of the Act and its
purpose would undoubtedly attract the provisions of Art.
19(5) care nust always be taken in passing such acts that
they provide sufficient safeguards agai nst casual, capri-
ci ous or even malicious exercise of the powers conferred by
them It is well known that the rel evant provisions of the
Act are initially put in notion against a person at a |ower
level than the District Magistrate, and so it 1is always
necessary that sufficient safeguards should be provided by
the Act to protect the fundanental rights of innocent
citizens and to save them from unnecessary harassnent. That
is why we think the definition of the word " goonda " shoul d
have given necessary assistance to the District Magistrate
in deciding whether a particular citizen falls wunder the
category of goonda or not; that is another infirmty in the
Act. As we have al ready pointed out s. 4-A suffers fromthe
same infirmties as s. 4.

Having ‘regard to the two |infirmties in ss. 4, 4-A
respectively we donot think it would be possible to accede
to the "argunent of the | earned Advocate-General that the
operative portion of the Act can fall under Art. 19(5) of
the Constitution. The person agai nst whom action can be
taken under the Act is not entitled to know the source of
the information received by the District Mgistrate; be is
only told about his prejudicial activities on whhich the
satisfaction of the District Magistrate is based that action
980
shoul d be taken against himunder s. 4 or s. 4-A.  |In such a
case it is-absolutely essential that the Act rmust clearly
i ndicate by a proper definitionor otherw se when and under
what circunstances a person can be called a goonda, and it
nmust inpose an obligation on the District Mgistrate to
apply his mnd to the question as to whether the person
agai nst whom conplaints are received is such a goonda or
not. |t has been urged before us that such an obligation is
implicit in ss. 4 and 4-A. W are, however, not |inpressed
by this argunent. \Where a statute enpowers the /specified
authorities to take preventive action against the «citizens
it is essential that it should expressly nmake it a part of
the duty of the said authorities to satisfy thenmselves about
the existence of what the statute regards as  conditions
precedent to the exercise of the said authority. [f the
statute is silent in respect of one of such conditions
precedent it undoubtedly constitutes a serious infirmty
whi ch would inevitably take it out of the provisions of Art.
19(5). The result of this infirmty is that it has left to
the wunguided and unfettered discretion of  the authority
concerned to treat any citizen as a goonda. Inl other words,
the restrictions which it allows to be inposed on the
exerci se of the fundanental right of a citizen guaranteed by
Art. 19(1)(d) and (e) nust in the circunmstances be held to
be unreasonable. That is the view taken by the H gh Court
and we see no reason to differ fromit.

In this connection we may refer to the correspondi ng Bonbay
statute the material provisions of which have been exam ned
and upheld by this Court. Section 27 of the City of Bonbay
Police Act, 1902 (4 of 1902), which provides for the
di spersal of gangs and bodi es of persons has been upheld by
this Court in Gurbachan Singh v. The State of Bombay (1)
whereas s. 56 and s. 57 of the subsequent Bombay Police Act,
1951 (22 of 1951), have been confirned respectively in
Bhagubhai Dul | abhabhai Bhandari v. The District Magistrate,
Thana (2) and Hari Khemu Gawali v. The Deputy Conmi ssi oner
of Police, Bombay (3). It would be

(1) [1952] S.C.R 737. (2) [1956] S.C.R 533
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noticed that the relevant provisions in the latter Act the
validity of which has been upheld by this Court indicate how
the m schi ef apprehended fromthe activities of undesirable
characters can be effectively checked by making clear and
specific provisions in that behal f, and how even in neeting
t he challenge to public peace and or der sufficient
saf eguards can be included in the statute for the protection
of innocent’ citizens. It is not «clear whether t he
opportunity to be heard which is provided for by s. 4(2)
woul d i nclude an opportunity to the person concerned to | ead
evi dence. Such an opportunity has, however, been provided
by s. 59(1) of the Bonbay Act of 1951. As we have already
nentioned there can be no doubt that the purpose and object
of the Act are above reproach and that it is the duty of the
State Legi sl ature to ensure that public peace and
tranquillity is not disturbed by the prejudicial activities
of crinminals and undesirable characters in society. That ,
however, cannot~ help the appellants’ case because, as we
have indicated, the infirmties in the operative sections of
the Act are so serious that it would be inpossible to hold
that the Act is saved under Art. 19(5) of the Constitution
There is no doubt that if the operative sections are invalid
the whol e Act nmust fall.
In the result the order passed by the Hgh Court is
confirmed and the appeal is dismssed with costs.

Appeal dism ssed.
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