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and M.K L. Taneja, Advs. with himfor the Respondents.
JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
I N THE SUPREME COURT OF | NDI-A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 3169 OF 1991
Dr. Das Rao Deshmukh
ver sus
Kamal Ki shore Nanasaheb
Kadam and ot hers
JUDGENT
G N. Ray. J.
This appeal is directed against the judgnent dated July
18, 1991 passed by the Bonbay H gh Court (Aurangabad Bench)
in Election Petition No.8 of 1991 The respondent No.1 in
this appeal. Sri Kamal Kishore Nanasaheb Kadam preferred
El ection Petition No.8 of 1991 before the Aurangabad Bench
of the Bonbay High Court inter alia challenging the election
of the appel l ant Dr. Das Rao Deshmukh  from Assenbly
Constituency No.170 Nanded in the Maharashtra Legislative
Assenmbly held on February 27, 1990. having secured the
hi ghest vote in the said election, the appellant was
declared elected to the Maharashtra State Legislative
Assenbly in the said election from the Nanded Assenbly
Constituency. By the inpugned judgnment, such el ection of the
appel l ant was declared null and void on the ground of
corrupt practice indulged by the appellant Dr.Das Rao
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Deshmukh under Section 123 (3) and 123 (3A) of the
Representati on of People Act, 1951 (hereinafter referred to
as the Representation Act). The Hi gh Court, by the inpugned
judgrment, also awarded a cost of Rs.10,000/- against the
appel lant and in favour of the election petitioner. It may
be indicated here that shortly after the hearing of this
appeal was concl uded, the general election of the
Maharashtra State Legislative Assenbly including the Nanded
Assenbly Constituency was held in February, 1995. In view of
such election, the contest as to general election in 1990
woul d have 1lost, for all practical purposes, any inmportance
and this appeal would have becone infructuous. But in view
of the finding of the High Court that the appellant had
indulged in corrupt practice under Section 123 (3) and 123
(3A) of the Representation Act which has serious consequence
concerning the appel lant, a decision of this appeal on nerit
i S necessary.

Inthe election petition preferred by Sri Kamai Kishore
Nanasaheb Kadam the election petitioner alleged that the
appel | ant' Dr. Das ~ Rao Deshmukh was .a noninee of Shiv Sena
party in the said Nanded Constituency but he carried out his
el ection canpaign on the basis of Hndu Religion and for
that purpose promted and attenpted to pronmpte comuna
hatred between two comunities nanely the H ndus and the
Muslins. The election petitioner gave detailed accounts as
to how such campaign on the ground of religion was carried
out by the appellant Dr.Das Rao Deshnukh with the active
support of his election agents and | eaders of Shiv Sena and
Bharatiya Janta Party (hereinafter referred to as BJP). The
| ast Assenbly election.in the State of Maharashtra was hel d
on February 27, 1990. As per the schedule declared by the
El ection Commission for the 9th General Election for the
Legi sl ative Assenbly for the State of -Miharashtra, the
noni nati on papers were to be filed on February 3, ' 1990,
nomi nations were to be scrutinised on the very same day.
Last date for withdrawal of nom nation papers was February
7, 1990 and the result of election was to be declared on
March 2, 1990. The election petitiner was the Congress (1)
nom nee and the appellant Dr.Deshmukh was the nom nee of
Shiv Sena party. The appellant secured 48465 votes and
el ection petitioner secured 33270 votes. Chandrakant Bagve
and Vi nayak Partharkar respectively Shakha Pranukh of Shiv
Sena and Local President of the said Shakha were incharge of
the el ecti on campai gn on behal f of Dr.Deshnukh. Shri Chander
Shekhar Sonavane was the el ection agent of Dr. Deshnukh. The
el ection petitioner alleged that the Shiv Sena Party
conducted el ection canpaign by holding public neetings,
distributing banners and hand bills, panphlets, playing
audi o and video cassettes, depicting the election manifesto
as well as the election canpaign of Shiv Sena. It was
alleged that Shiv Sena party had recorded two “cassettes
nanely Avhan and Awanan and 'Ajinkya . It was all eged that
all such canpaigns were with the consent of Dr.Deshmukh. The
el ection petitioner divided the allegations in Part Il to
Part VII of the election petition. The all egations about the
canpaign on the basis of religion were indicated in Part V
and Part WVI. Part VI is the synopsis of the particulars of
the canpai gn which. according to the election petitioner
Were offensive. The classification in those parts has been
made with reference to various types of docunent, cassettes,
both audio and video for facilitating the understandi ng of
the allegations of the election petitioner. The organisation
of the Shiv Sena Party was registered as political party on
Oct ober 29, 1988. According to the election petitioner, the
mai n i dea of establishing the Shiv Sena party was to pronote
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and espouse the cause of Hinduism The election petitioner
alleged that the Shiv Sena came out with the nessage in a
dai ly newspaper called "Sama" and the thrust of the said
newspaper was that the H ndus and the Hindu religion were in
danger and that they needed awakening. The election
petitioner further alleged that in Nanded constituency the
sai d newspaper had wide circulation. The main allegation of
the said Shiv Sena party was that Hndu religion was in

peril in the hands of the ruling Congress (I) Party. It was
alleged that during the entire tenure of the rule by the
Congress I, the said party had esooused the cause of

Mohammadens and Christians and it was required to be checked
by constituting Hi ndu Vote Bank. The Suprenp of Shiv Sena
Party Shri Bal asaheb Thackrey had openly canvassed for
capturing political power by indicating that such power had
to be owned by 'Dharmayudh It was alleged that when the
el ection of Shiv Sena candidate Dr.Ranesh Prabhoo fromthe
Vile Parle Constituency on Decenber 13, 1987 was set aside
on the ground that the canpaign was found to be in breach of
Section 123 (3) and 123 (3A) of the Representation Act, Shri
Thackrey cane out in the newspaper Sama’ that H ndus nust
unite, Hi ndu religion rmust grow and this concept should make
new Hi ndust an. Similar _speeches were al so del i vered
thereafter. It was further alleged that on the eve of
el ection of four Shiv- Sena candi dates at the 9th Lok Sabha
El ections. the sane nessage was delivered by Shri Thackrey
and he declared that he would desire to noist Saffron Flag
at  Vidhan Bhavan at Bonbay. The election petitioner
contended that the appellant Dr.Deshnukh joined Shiv Sena
and adopted the entire el ection canpaign carried out by Shiv
Sena throughout the State of Mharashtra. The said Shri
Deshmukh al so consented that persons naned in para 3.02 of
the election petition would canpaign for him The said |ist
mentioned several nanes including  the nanes of respondent
Nos.2 to 6 to the election petition. In Part 1V, the
el ection petitioner gave the area of Nanded Constituency
No. 170 and in para 5, the detailed corrupt practice was
indicated. It was alleged by the election petitioner that on
February 2, 1990, there was an announcenent by the Nanded
Shakha of Shiv Sena party that the neeting would be
addressed by Shri Bal asaheb Thackrey on February 4, 1990 at
about 1.30 P.M and an advertisenent was published in loca
newspaper Godatir Samachar. It was indicated that the
neeting would be held at Indira Gandhi Maidan where
Dr. Deshmukh would remain present. At the said neeting,
Dr. Deshnmukh was given a welcone by Shri Thackrey and Shri
Thackrey delivered a lengthy speech in the meeting. Shri
Ashok Deshrmukh, Nandu Kul karni and Chandrakant' Bagve al so
addressed the sane neeting. The report of such neeting and
the speeches delivered therein were published in  Godatir
Samachar on February 5, 1990. In the said nmeeting, Shri
Thackrey nade a speech and he nmade no secret that he sought
votes on the plank of religion. The entire speech was tape
recorded and there were audio and video cassettes of such
speech. The synopsis of the said speech was that Nanded was
the city of Gurdwara and it should be kept in mind that Guru
of the Sikh religion had given kripan for protection of the
Sikh religion. He further stated that the H ndus were
| eaving Kashmir and they were killed in Punjab. Shri
Thackrey further stated that the country was Hi ndustan and
the H ndui sm needed protection. Referring to the politica
| eaders |i ke Sharad Pawar and Shri V.P.Singh, Shri Thackrey
stated that they had only praised the Mohamadens and Shri
V.P.Singh visited Snani-lmam after the elections but he did
not care for H ndus votes. Shri Thackrey warned that Hi ndus
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could not be insubordinated and neglected and at the
Assenbly elections they would fly the Saffron flag and rule
in the State of Mharashtra. He stated that he had the
bl essings of Tulja Bhavani, Goddess of Tuljapur and Goodess
of Shivaji Maharaj. He also indicated that the history was
twisted and the facts which would not be liked by
Mohamadens had been altered. Shri Thackrey referred to a
book written by Dr.Babasaheb Anbedkar "Ri dders in Hinduisnt
publ i shed by the Governnent where Lord Rama and Lord Krishna
had been naligned. It was further stated by the election
petitioner that Dr.Deshnukh al so addressed by saying that it
was a golden day at Nanded because the feet of Bal asaheb
Thackrey had touched the soil of Nanded. The strength of
Shri Bal asaheb Thackrey should be the strength of Shri
Bal asaheb Thackrey shoul'd be the hoisted at Vi dhan Bhavan.
Wth reference to Avhan  and Awhan the video tapes, it
was contended by the election petitioner that in the said
video tapes powerful ~exhortation and inducement to the
voters to  vote on the ground “of religion had been nade.
There was an appeal that if" a Muslimwould try to destroy
H ndui smin Hindustan public would not keep quiet but take

out the intestines Ilike that of Afzulkhan. It was also
all eged that Muslims were |oyal to Pakistan and Urdu coul d
not be the national” |anguage of H ndustan. An appeal was

also made to the /fact that the Rulers would visit Mislins
and Mosques but not the H ndu tenples and the H ndus should
therefore constitute a Vote Bank and -should noist Saffron
Flag on the Assenbly building. The election petitioner
all eged that the said tapes were circulated in Nanded and
ot her pl aces.

The el ection petitioner-also alleged that on February
9, 1990, the inauguration neeting for~ comencenent of the
el ecti on canpai gn of Dr.Deshrmukh was hel d-at Shiwaji  Midan
Stadi um at Nanded. Shri  Chandrakant, Shri Kirtane, Shr
Nandu Kul karni and ot hers sooke: All of them chanpi oned the
cause of Hinduism The detailes of their speeches woul d be
seen in the video cassettes. It was also alleged that there
had been publicity through posters and panphlets show ng
that the voters were asked to vote on the basis of religion
On the car of election agent of Dr.Deshmukh, Shri Sonwane, a
poster was di spl ayed which called upon the voters-to vote in
the name of H ndu religion. Such posters were displayed at
various places at Nanded. The election petitioner alleged
that the materials used for el ection canpaign includingthe
speeches delivered by the speakers of Shiv Senaand BJP for
and on behalf of Dr.Deshmukh clearly anounted to - corrupt
practice under Section 123 (2) and Section 123 (3A) of the
Represent ati on Act.

Dr. Deshnmukh contested the el ection petition by filing a
witten statenent (Ex.7) inter alia denying the allegations
nmade in the election petition about the corrupt  practice
al l eged by the election petitioner. Dr.Deshnukh contended in
the witten statenent that he was a candidate of Shiv Sena
at the last Assenbly El ections and that Shri Sonwane was his
el ecti on agent, but he denied that Shri Chandrakant Bagve or
Vi nayak Partharkar were incharge of his el ection canpaign.
He also stated that the details of the speeches and the
posters had not been furnished by the petitioner and for
want of specific particulars of such allegations, the
petition should be dism ssed. Dr.Deshnukh contended that
Shiv Sena was a recognised political party having its own
constitution which was in keeping with orinciple of
socialism secularism and denpcracy. It was stated that the
Vi ews expressed in Samma newspaper by Shri Thackrey were his
personal views. Dr.Deshmukh also stated that the views
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expressed in Samma could not be attributed to Dr.Deshrmukh as
the views subscribed by him Dr.Deshmukh al so contended that
the el ections of other candi dates of Shiv Sena and BJP party
had not been challenged on the ground of election canpaign
on the score of religion. Such fact according to
Dr. Deshmukh, would anply denpnstrate that the canpaign by
Shiv Sena and BJP Party had not been based on religion. He
al so denied that the propaganda nmachinery of the Shiv Sena
was angaged on his behalf with his consent or wth the
consent of his election agent. Dr.Deshmukh contended that
only the statement which were contained in election
mani festo of the party should be looked into and the
i deol ogy of Shiv Sena or that of Shri Thackrey was not
rel evant for deciding the election petition. Dr.Deshmukh
adnmtted that he was present at the neeting held at Nanded
on February 4, 1990 called by Shiv Sena and he had accorded
wel cone to Shri Thackrey and touched his feet but such fact
woul d not . nmean that ~whatever Shri Thackrey would state as
his personal ~view would be that election canpaign of
Dr. Deshmukh:” Dr.~ Deshmukh did not admt the headlines
appearing-in CGodatir Samachar on February 5, 1990 and he had
denied the other party of speeches of Shri Thackrey as
published in the newspaper and contended that Shri Thackrey
did treat the Muslins as anti Hindus. Dr.Deshnukh pointed
out that on the/ other hand, Shri Antualay and Mohd.
Azanhar uddi n had been accepted as true |Indians. He pointed
out that Shri Thackrey had criticisedthose nohamandens who
were anti-Indi ans of anti-nationals. Dr . Deshnukh al so
contended that the cassettes of Avhan and Awahan did not
contain any insinuation asking the voters “to vote on the
basis of religion and no part of the speeches did pronote
religion and no part of the speeches did pronote illwill or
hatred between the two communities.

Coning to the neeting held at Narsi, Dr. Deshnukh
stated that he was not present-at the neeting and anything
stated in such meeting was not binding on the petitioner and
his election agent. As regards audio and video cassettes.
Dr. Deshnmukh stated that report of such speeches did
therefore the sane should not be [ooked into by the Court.

Coning to the alleged propaganda made by Dr. Deshnukh
and his election agent through posters. publication etc. Dr.
Deshmukh stated that such posters and publications had not
been di splayed or published with the consent of Dr.Deshmukh
and there was no evidence to show that such posters or
publications were nade at the instance of Dr. Deshmukh. Wth
reference to the Annexure A Dr.Deshnukh stated that
al though the said annexure was issued in. the nane of
Dr. Deshmukh but in fact the sane did not bear his signature
and as such the sane could not be treated as . issued by
Dr . Deshmukh He also contended that the car in /which
of fensi ve posters were stated to have been displayed, did
not belong to his election agent and he was not responsible
for anything disolayed in such car. Dr. Deshrmukh stated that
there were internal disputes of Congress | party and the
people did not vote for the Congress | party. It was also
stated that the election petitioner was the Chairman of the
University Centre at Nanded and he was prosecuted for
various of fences wunder Sections 520, 506 and 467 of |ndian
Penal Code. The people also did not like the petitioner’s
seeking permssion to start Engineering and Architectura
Coll ege at Nanded known as college of Engineering and
Architecture. It was contended that the voters belived that
the election petitioner was acting only for his persona
gains and he was not concerned with the welfare of the
voters. It was for such reasons that they did not vote for
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the election petitioner. It nmmy be stated here that the
respondent Nos.2 to 5 in the election petition were served
with notice but they did not appear and contest the petition
and the election petitioner was therefore dicided ex parte
agai nst them Respondent Nos. 6 although appeared through an
Advocate, did not file any witten statenent.

On the pleadings of the parties, 13 issues were franmed
by the |earned Judge. The |earned Judge. however, answered
| ssue No.4:- "Whether the petitioner proves that respondent
No.1 utilised the propaganda machi nery of Shiv Sena party".
In the negative. The | earned Judge, however, answered |ssue
No.6 and Issue No.8 in the affirmative only to the extent
indicated in the Judgnent. The |earned Judge al so answered
Issue No.10 to the effect "whether the petitioner proves
that respondent NO. 1 his election agent and other person
named in the petition wth the consent of respondent No.1
and his election agent, carried out election canpaign on the
basis of religion and also with a viewto pronpte religion
hatred between different class of citizens and thus
conmitted corrupt practices under Section 123 (2), (3), (3A)
of the Representation People Act? in the affirmative, The
| earned Judge by the inpugned judgnment held that in view of
such corrupt practice, the election of Dr.Deshmukh was
liable to be set aside. As aforesaid, the |earned Judge al so
awarded a cost of / Rs.10,000/- against Dr. Deshnmukh and in
favour of the election petitioner.

Shri  Ramachandr an, | earned Advocate  appearing for
Dr. Deshnmukh, has subnitted that the expression "consent" in
relation to a corrupt practiceas wused in Section 123 (3)
and 123 (3A) of the Representation Act has been interpreted
by this Court as not nere know edge of or connivance at a
corrupt practice. For such contention, the learned counse
has referred to dicision of this Court in Samant N
Bal akrishna etc. Vs. Beorge Fernandez and others etc. (AR
1969 SC 1201 at 1221-22). He ~also referred to | another
decision of this Court in Haji CH Mhamad Koya Vs.
T.K.S.M A Mithukoya (1979 (2) SCC 8). M. Ramachandran has
contended that while consent may be proved not  only by
direct but also by cricunstantial evidence, the sane
standard is to be applied in assessing such circunstantia
evidence as it is applied in Crimnal Law, nanely, that the
ci rcunmst ances nmust point unerringly to only one conclusion
and nust not be consistent with any other explanation or
hypot heses. He has submitted that this Court in Balakrishna
Samant’s case (supra) has indicated that although the'tria
of an election petition is conducted in accordance with the
Cvil Procedure Code, the corrupt practice nust be proved in
the sanme way as a crimnal charge is proved. M Ranachandran
has also subnitted that in construing the provisions of
Section 123 (3) and 123 (3A) of the Representation Act, the
wi dest possible |atitude ought to be given to the expression
of opinion in the context of denobcractic jiscourse so as not
to infringe on the freedom of speech and expression
guaranteed by Article 19 (1) (a) of the Constitution  of
India. He has submtted that there is no doubt that freedom
of such speech is subject to reasonable restrictions as
envi saged by Article 19(2). M. Ranachandran has subnitted
that the restriction ought to be strictly construed. He has
al so submitted that the expression used in Section 123 (3)
of the Representation Act is "on the ground of religion
race, caste, community or |anguage". M. Ramachandran has
submtted that the said Section does not use the words with
reference to religion, race, caste etc. (enphasis added) but
the expression used, nanely, on the ground of would require
that an appeal be made for votes by speeches or propaganda
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which tell a voter that he is not true or loyal to his
religion, caste etc. unless he votes for a particular
person. If nmere references to religion, comunity, caste
etc. are construed as falling within the scope of Section
123 (3) of the Representation Act, it would result in
stifling debate on issues which have contenporary rel evance
and do cone up at the time of elections. In a plural society
such as ours, such issues pertain not only to religion and
secul ari smbut also | anguage policy, reservation policies
etc. M. Ramachandran has further submitted that in
construing a speech nade or a poster published in the course
of an election, the wdest latitude ought to be given.
Referring to the decision of this Court in Kulter Singh Vs.
Mukhtiar Singh (AR 1965 SC 141), M. Ramachandran has
submitted that this Court has held that the principles which
have been applied in construing such a docunent as an
el ection poster are well settled. The docunent nust be read
as a whole and its purport and effect determned in a fair
obj ective and  reasonabl e manner. | n readi ng such docunents.
It would " be wunrealistic to ignore the fact that when
el ecti on —neetings are held and appeals are made by
candi dates of coposing political parties, the atnosphere is
usual ly surcharged wi'th partisan feelings and enotions and
the wuse of hyperboles  or exaggerated |anguage or the
adopti on of mmtaphors and the extravagance of expression in
attacking one another are all parts of the gane and so when
the question about the effect of  speeches delivered or
panphl ets distributed at election nmeetings is argued in the
cold atnosphere of ‘a judicial chanber, sone allowance nust
be made and the inpugned speeches or panphlets nust be
construed in the light. M. Ramachandran ~has further
submitted that this Court has indicatedin the said decision
that there are several parties whose nenbership is either
confined to or predominantly held by nenbers of particul ar
conmunities or religions and that an appeal made by such
candi dates of such parties for votes may, if successful,
lead to their election and in (an indirect way nmay be
i nfl uenced by consideration of  religion, race, caste,
conmunity or |anguage. So long as the | aw recogni zes such
parties for the purpose of election and parlianmentry life,
this situation cannot be avoided. M Ranachandran has
submitted that the aforesaid view of this court has been
reiterated in the case of Ebrahim Suleiman Sait Vs. MC.
Mohamed and another (1980 (1) SCC 398 at 402-403).  In
Sul ei man’ s deci sion, the speech to the effect that "he made
it very clear that the anti religious parties nmust not
entertain that the faint hope of securing the votes of any
Muslim In whose head the Islanis blood was flow rg", was
not held to be offending under the provisions relating to
corrupt practice. M. Ranmachandran has also submtted that
if a personis not a party to an election petition but is
liable to be guilty of a corrupt practice, a notice under
Section 99 of the Representation Act is to be issued to such
person and the Court has no discretion in the matter. For
the aforesaid contention, reference to the decision of this
Court in D.P.Mshra Vs. Kanal Narayan Sharnma and anot her
(AR 1970 SC 1477 at 1489) has been nade by him

Coming to the correctness of the factual finding of the
Hi gh Court relating to the conm ssion of corrupt practice,
M. Ramachandran has submitted that the neeting of February
4, 1990 at Nanded was addressed by Shri Thackrey. Such a
neeting was admittedly organi sed by Shiv Sena candi date. The
| ast date for withdrawal of nomination papers was upto
February 7, 1990 and it was open to the party to revoke
applicant’s nom nation as party candidate upto that date.
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M. Ramachandran has submitted that in such a situation, it
woul d be wholly unrealistic to expect that the appellant
would be in a position to repudiate or dissociate hinself
fromparticular portions of the speech of the | eader of Shiv
Sena party even though he nmight not have agreed with al
that was said in the course of such a |long speech or with
the choice of words in the speech. M. Ranachandran has
submitted that the presence of the appellant at the neeting
of February 4, 1990 should not be construed as anounting to
consent as interpreted by this Court in Bal akrishna Samant’s
case (supra) or decision in Mohammed Koya's case (supra).
M. Ramachandran has also submtted that in the witten
statenment, the appellant ‘al so contended that he was al so not
present throughout the neeting. M. Ramachandran has further
submitted that even if- it is assumed that he consented to
the speech delivered in the said neeting of February 4,
1990, the speech read as a whole does not satisfy the
requi rements of Section 123 (3) and 123 (3A) of the
Representati on Act despite the strong and rhetoriaca
| anguage ‘used in the said speech. The said speech does not
appeal on- _the ground of  religion  nor does it pronote
feelings of enmirty or hatred-on grounds of religion. He has
al so submitted that even .if the Court prima facie cones to
the finding that the said speech of Shri' Thackrey ampunts to
corrupt practice wthin the neaning of Section 123 (3) and
123 (3A) of the Representation Act and the appellant had
consented to such speech of Shri ~Thackrey, it was an
obligation of the Court to issue-a notice under Section 99
of the Representation Act to Shri~ Thackrey and no finding of
corrupt practice could have been rendered against the
appel l ant in the absence of a notice under Section 99 of the
Repr esentati on Act.

Coning to the speech deliveredin the neeting held on
February 9, 1990 at Nanded, M. Ranachandran has submtted
that the said nmeeting was "Shubharanbh". cerenony when the
appel | ant i naugurated his canpaign two days after the | ast
date for wi t hdrawal  of nom nati ons. Admi ttedly, no
perm ssion for a regular neeting was granted by the police
authorities. According to the person who took a  video
recording of the neeting, there was slogan shouting but no
speeches were nade and according to the appellant’s wthness
there was no speech delivered in the said neeting. M.
Ramachandran has suomtted that whatever had been spoken at
the said neeting were in reality long discussions with party
nmen and synpathisers and it did not assunme the fornma
character of the speech but was part of the inauguration of
the canpaign for the election. The | eaders of the Shiv Sena
and al so representatives of the BJP which was a partner of
the Shiv Sena in the election contest were present and the
presence of the appellant cannot amount to consent as
interpreted by this Court in the decisions referred to
herei nbefore. M. Ramachandran has al so submtted that even
if it is assumed that the appellant has consented to the
said statement attributed to the various speakers at the
sai d i nauguration of election neeting, none of the so called
of fending portions set out in para 5.04 at pages 212-216 of
Vol .l falls wthin the scobe and anbit of Section 123 (3)
and 123(3A) of the Representation Act. M. Ramachandran has
al so submitted that the GCodatir Samachar publication was
made on the basis of the report made by the reporter who
according to his understanding of the portion of the speech
recorded the same in his own |anguage. He has further
submitted that the newspaper publication relied on by the
el ection petitioner for the purpose of offensive part of the
speeches delivered at the nmeeting should not be taken into
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consideration as being inadmssible or not proved. The
| earned Judge unfortunately erred in relying on the
newspaper publication in basing inmpugned decision
Coning to the allegation about publishing the naterial
nanel y, advertisenments, panohlets, posters etc. as alleged
in the election petition anounting to corrupt practice under
Section 123 and 123 (3A) of the Representation Act. M
Ramachandran has submitted that only such naterial as can
be directly attributed to the appellant or his election
agent may be taken into account. He has al so subnitted that
there has been clear finding by the High Court in respect of
Issue No.4 that it was not proved that the appellant used
the machinery of Shiv Sena party. On an analysis of all the
material attributable to the appellant and his election
agent as sunmarised in~ the discussion under Issue No.6 M.
Ramachandran has subnmitted that none of themread as a whol e
inthe context of the tests Jlaid down by this Court for
adj udging speeches, publicity material etc. can be said to
of fend Section 123(3) and 123 (3A) of the Representation
Act. An ‘offending sentence nanely teach the Mislins a
| esson"” is tobe found in posters-of Ex. O series. Wth
regard to the said posters the evidence relied upon by the
H gh Court does not -connect the appellant or his election
agent with the same. The evidence of P.W 20 Ranesh Rasa
who in addition 'to being Executive Editor of Godatir
Sanmachar’is a partner of Ranmesh Ofset Press, does not
connect the appellant or his agent with these particular
posters. Evidence iin'the formof receipts from Ranesh O f set
Press is still not  evdence in regard to these particular
posters and therefore the proof has not fulfilled the
standard of requirement of proof in a crimnal case. M.
Ramachandran has submitted that the nanifestation of popul ar
choice should not be easily interfered with unless there is
proof that a corrupt practice has been resprted to. M.
Ramachandran has al so subnmitted that if strict standards
required to be established are applied corrupt practice has
not been established in the instant case. The /inpugned
judgrment of the High Court is ‘speculative and lies in the
reai mof conjectures. Accordingly, the same should be set
aside by allow ng this appeal

M. Kotwal, the | earned Senior Counsel appearing for the
el ection petitioner Shri Kamal Ki shore Nanasaheb Kadam has
seriously disputed the contentions nade by M. Ramachandran
He has submitted that the appellant Dr.Deshmukh filed
hi s nomi nati on paper as a nom nee of Shiv Sena-BJP alliance.
It is immterial whether the date for w thdrawal ~ was not
over when the election neeting of Shiv Sena was held at
Nanded on February 4, 1990. According to M. (Kotwal, it
cannot be reasonably contended that the appellant who filed
t he nom nati on paper as a nom nee of Shiv Sena woul d deny
that although he attended the neeting on February 4, 1990
and sought the bl essings of Shiv Sena Suprenp Shri Thackrey,
he did not subscribe to the appeal for voting in the
el ection by the said Suprenp of Shiv Sena. M. Kotwal has
submitted that when election canpaign neeting of the Shiv
Sena was held and the appellant as a nominee of Shiv Sena
attended the said nmeeting and publicity sought the bl essings
of Shiv Sena Suprenp and listened to the address nmade by
him by his conduct, he nade it quite clear before the
public that he had subcribed to the views expressed in the
said neeting by the Shiv Sena Chief. It is not the case of
the appellant that he had protested to any part of the
speech delivered by Shri Thackrey or even explained his own
viewpoints to the manbers of the public present thereby
indicating that he had subscribed only to the election
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mani festo of Shiv Sena and not to any other statenent of the
speakers in the said nmeeting beyond such el ection manifesto.
M. Kotwal has also submitted that the neeting of February
9, 1990 was the neeting organised by the appellant hinself
so as to formally start his election canpaign. Such neeting
was termed as ' Shubharanbh". M Kotwal has stated that
al t hough police had not given permission to hold a forma

public neeting, such election canpaign neeting had in fact
been held in a conspicuous public place at Nanded and it has
transpired from evidence that a |arge nunber of person had
attended the said nmeeting. In the said neeting, the |oca

Shiv Sena and BJP | eaders addressed and they appealed to
vote for Dr. Deshmukh nainly on the score of religion. In
the witten statenent, the appellant stated that no neeting
was held on February 9, 1990. 1In the alternative, it was
contended in the witten -statement that the appellant had
not asked the speakers “to speak. M.Kotwal has submtted
that such contention nade in the witten statement. has been
proved to be fal se by convincing and uni npeachabl e avi dences
adduced in the case. The edi t or of "Godatir
Samachar’ (P.W20) the Video Photographer, Shri Mal wa
(P.W30) and the Police sub-lInspector Mh. Abdullah Khan
(P.WB) had proved beyond an idta of doubt that the
appel l ant hinself was present in the election neeting of
February 9, 1990 when the speeches were delivered by Shr

Nandu Kul karni , Shri Sunil Nerlakar, Shri Chandrakant
Mahski,  Shri Ganesh Ki r at ane and ot hers. In t he
advertisenent given ‘for the neeting termed as ' Shubharanbh’
to be held on February 9, 1990. it was specifically
mentioned that Shri. - Ganesh Kirtane, Shri Chandrakant
Sonwane, Shri  Nandu Kul-karni—and a nunber of other people
woul d remain present. Shri Chandrakant Mahski addressed the
said neeting by stating that the hindu flag would fly on the
Mahar ashtra Assenbly. Shri Sunil Nerlekar also spoke in the
said neeting and said that nothing was done for Hi ndus but
hi ndus had been ridiculed. He gave-a warning that those who
woul d insult hindus would not be tolerated by the hindus
because the nation was nation of hindus. He al so stated that
on the basis of their own strength the hindus were
contesting the election. M. Kotwal has submitted that
al though policies of the fuling Congress | party were
criticised but the speakers nmade it quite clear that hindus
shoul d unite for the cause of the hindus and would vote for
the appellant Dr.Deshmukh so that the interest of hindus
shoul d be protected. He has submitted that such statenent
obviously refers to an appeal on the score of hindu religion
and the passion on the basis of religion was sought to be
roused anpongst the hindus voters with an appeal (to unite to
protect the interest of one community, nanely, the hindus.
He has submitted that such speech, if considered in the
proper perspective, mnust be held to have offended the
sentiments of the followers of other religion and was
intended to rouse the conmunal passion on the score of
religion M. Kotwal has also referred to one of the specinen
of the posters, being Ext.o0.20. In the said poster, it was
indicated that to protect hinduismand hindu religion the
val uabl e vote should be cast in favour of the Shiv Sena-BJP
alliance candidate Dr. Deshnukh and such vote shoul d be cast
to "teach a lesson to Mislims" (enphasis added). Such
posters were exhibited in a nunber of places in the town of
Nanded. Convincing evidence has been |ed that such posters
were displayed at the residence of election agent and al so
at the residence and chanber of Dr.Deshnukh. In the car used
by election agent of Dr.Deshmukh, such poster was also
di spl ayed. Such poster was al so di splayed on the sign board
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of Shiv Sena Shakha and other public places. M. Kotwal has
contended that the partner of Ramesh O fset Press, Shr
Ranesh Rasal (P.W20) has clearly stated that the appellant
and his election agent placed orders for the printing of
such posters. He has subm tted t hat al t hough M.
Ramachandran, the | earned counsel for the appel | ant
contended that Shri Rasal did not specifically give evidence
that Dr. Deshnukh hinself had placed orders for such posters
or paid price for printing of such posters. Such subm ssion
shoul d not be accepted. M Kotwal has submitted that if in
an election such posters are allowed to be displayed at
various public places and also at the residence of the
appellant and in the car where the election agent of the
appel l ant had been noving for canvassing the vote for the
appel l ant, the appellant should not be permitted to contend
that some indenpendent agency. w thout has authority had
di sol ayed such posters and he should not be held responsible
for such posters and  he shoul d not be held responsible for
such publicity on account of the said posters. M. Kotwa
has submi'tted that the poster is offensive perse because
along with the appeal tovote for Dr. Deshmukh a statement
was made in the said poster  that the nmuslins should be
taught a | ession. Such poster, in any event, was intended to
bring di sharmony between the two communities, nanely, the
hi ndus and the nuslins and was definitely intended to arouse
passion on a communal basis in the m nds of the voters. The
sai d poster was intended to bring hatred between the two
conmuni ties, nanely,  the hindus and the nuslins. He has,
therefore, submtted ‘that on the score of displaying the
said poster wi t hout ~any other evidence  about corrupt
practice, the finding of the H gh Court that the appellant
was quilty of corrupt practice under Section 123 (3) and 123
(3A) of the Representation Act should be wupheld and no
interference is called for in this appeal. M. Kotwal has
al so made el aborate submissions on - the other offending
advertisenents and also the wall paintings for the purpose
of contending that all such nmaterials were solely intended
to bring disharnony between the two communities and to nmake
an appeal on the score of religion so that the hinous shoul d
vote only in favour of the Shiv Sena-BJP candidate, Dr.
Deshrmukh who woul d safeguard the interest of hindus.

M. Kotwal has submitted that Section 123 has undergone
a change after the anmendnment in 1961, Section 123 of the
Representation Act only prohibited systematic appeal by
candi date or any other person on behal f of the candidate to
vote or refrain fromvoting on the score of caste, religion
race, conmunity or the use of or appeal to religion, synbols
or the wuse of or appeal to national synbols such as the
national flag or the national enblemfor the furtherance of
the prospects of that candidates election. |In the objects
and reasons for the amendment to Section 123; - it was
i ndicated that such amendnent was necessary for curbing
conmunal and separatist tendencies in the country. It was
proposed to widen the scope of corrupt practice nmentioned in
clause 3 of Section 123 of the Representation of people Act.
M. Kotwal has subnmitted that in various decisions dealing
with the scope and ambit of corrupt practice under the
Representation Act. this Court has observed that the
par amount and basic purpose underlying Section 123 (3) of
Act is the concept of secul ar denbcracy. Section 123 (3) was
enacted to alinmnate fromthe electioral process appeals to
divisive factors such as religion, caste etc. which give
vent to irrational passions. it is essential that powerful
enotions generated by religion should not be permitted to be
exhibited during elections and the decision and choice of
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the people are not coloured in any way. In this connection

M. Kotwal has referred to the decision of this Court in
S. Harcharan Singh Vs. S. Sajan Singh and others (AIR 1985 SC
236). M. Kotwal has subnitted that in order to determ ne
whet her certain activities come wthin the mnischief of
section 123 (3), regard nust be had to the substance of the
matter rather than to the nere fromor phraseol ogy. The
i nhibition of the section should not be permitted to be
circumvented inoirectly of by circuitous or subtle devices.
The court should attach inportance to the paranmount purpose
of Section 123 (3) nanely to prevent religious influence
from entering the electoral filed. The nat ure and
consequence of an act nmy not appear on its very face but
the sanme can be inplied having regard to the | anguage, the
context, the status and position of the person issuing the
statenments, the appearance  and Known religion of the
candi date, the class of persons.to whomthe statenent or act
is directed, It has been submtted that it is the tota

ef fect (of / such an “appela that" has to be borne in mnd in
deci di ng whet her ~there was an appeal to religion as such or
not. M. Kotwal has submitted that in the guise of
criticising political policies. one should not directly or
indirectly or by circuitous or subtle devices permt
religious influence to enter the electoral field.

M. Kotwal has “submitted that to  prevant corrupt
practice it is necessary to nane all° persons who have
i ndulged in corrupt practice in an election canpaign. A duty
has been cast on ‘the Court to name not only those who are
parties to the proceeding indulging in corrupt pratice but
al so those who are not parties but have connived and
indulged in corrupt practice either with  the consent by a
candidate or his election agent or have indulged in corrupt
practice on their own wthout such consent. According to M.
Kotwal an order under Section 99 of the Representation Act
need not be passed sinultaneously wth the order under
Section 98 and nam ng of collaborators to corrupt practice
who were not parties in the election case, nmay 'be nade
subsequently by a sucplenentary or conplinmentary order. M.
Kotwal has submitted that Section 123 should be construed
pragmatically by keeping in mnd that the ni schief for which
said Section has been incorporated in the Representation

Act, is not suporessed. According to M. Kotwal, the
proceedi ng agai nst the
returned Candidate and all those who are parties to the

petition should be treated as separate and distinct fromthe
proceedi ng agai nst col |l aborators. He has submitted that for
the purpose of naming the collaborators, the returned
candidate is not entitled to a nearing in (the notice
proceedi ngs. He has also submtted that for the purpose of
finding against the parties, the proceeding should not be
kept pending only for the purpose of nam-ng the
col  aborators, who were not on record, after follow ng the
appropriate procedure. |In this connection, M. Kotwal has
referred to the decisions of this Court in R M Seshadri Vs.
S.V.Pai one others (AIR 1969 SC 692). D.P. Mshra Vs. Kanal

Nar ayan Sharma and another (AIR 1970 SC 1477)D.P. M shra Vs.
Kamal narayan Sharma and others (AR 1971 SC B56), Rani m Khan
Vs. Khurshid Ahned and others (AR 1975 SC 290). M. Kotwa

has subnitted that for the purpose of nam ng t he
col l aborators, the H gh Court may be directed to follow
appropriate procedure for giving notice to the collaborators
so as to afford an opportunity to themto place their case
but the decision nade against the appellant should not be
kept pending. He has contended that in the facts and
ci rcunmst ances of the case, the corrupt practice pursued by
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the appellant having been fully established by cogent and
convi nci ng evidence. the appeal preferred by Dr. Deshnukh
shoul d be di sm ssed.

After giving our anxious consigeration to the facts and
circunmstances of the case and contentions mnade by the
respecti ve counsel for the partice, it appears to us that in
the instant <case, it has been convincingly established that
the appellant has permtted to disoplay poster Ext.0.20 for

the purpose of his election canpaign. |In the said poster,
appeal to vote for the appellant was made for the purpose of
teaching a lession to nuslins. Such appeal, to say the
| east, was potentially offensive and was l|ikely to rouse
passion in the mnds of the voters on comrunal basis. Such
appeal to teach a lession was also likely to bring

di sharnony between the two comunities nanmely the hindus and
the nuslins and offended the secular structure of the
country. In our view, use of ~such poster by itself is
sufficient to hold that the ‘appellant had indulged in
corrupt practice under Section 123 (3) and 123 (3A) of the
Representation Act. we may, however, indicate that speeches
delivered-in the election neeting by |eaders of politica

parties should be appreciated dispassionately by keeping in
mnd the context in ~which such speeches were nmade. This
Court has indicated a note of caution that in election
speeches appeal s are nmade by candi date of opposing politica

parties often in an atnosphere surcharged with partisan
feelings and enotions. Use of hyperboles -or exaggerated
| anguage or adoption of netaphors and extravagance of
expression in attacking one party or a candidate are very
common and court should consider the real thrust of the
speech without |abouring to disect one or two sentences of
the speech, to deci de whether the speech was really intended
to generate inproper passions on the score of religion

caste, community etc. In deciding whether a party or his
col  aporators had indulged in_corrupt practice regard mnust
be had to the substance of the matter rather than nmere from
or phraseology. In Kultar Singh's case (supra), this Court
has recogni sed that there are several parties /whose
nmenbership is either confined to or predomnantly held by
nmenbers of sonme comunities or religion and that an appea

made by candidates of such parties for votes may in _an
indirct way concavely be influenced by considerations of
religion, race, comunity or |anguage. So |ong as the | aw
recogni ses such parties for the purpose of election and
parliamentary life, this situation cannot-be avoided. Such
view has also been reiterated in l|ater decisions  of this
Court. It has been very streneously contended by the |earned
counsel for the appellant that appeal to vote for hindutwa
shoul d not be confused with appeal to vote only for a nmenber
of one community nanely the hindus. Criticismof partisan
treatment meted out to the H ndus by the ruling congress
party or appeasenent policy in favour of one community or
foll owers of a particular religion inpairing nationa

integrity and appeal to oppose such inproper and anti

nati onal policy should not be held to be an appeal to vote
only on the basis of a particular religion. It has been
contended that the thrust of the speeches was that inequa

treatnent meted out to hindus and deliberate hurting of
sentinments of hindus have encouraged divisive forces and
anti national elements in the country and hi ndus shoul d be
aware of such divisive forces and try to unite against such
divisive and anti national forces in selecting proper
candi date who woul d safeguard the unity and integrity of the
country. In our view, it is not necessary to consider the
phi |l osophy of hindu religion and its tenets of tol enance and
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respect for different religious faiths for the purpose of
appreci ati ng whether appeal was really nade for hindutwa
which is sonmething different fromoutward practices and some
of the follow ngs professed by followers of hindu religion

In the instant case, we have already indicated that the
appel l ant had given publicity to the voters by exhibiting
the poster Ext.0.20 which was per se highly offensive and

potentially vulnerable and was likely to bring natred and
m sunder st andi ng between the two communities, nanely, the
hi ndus and the muslins. |In our view, the poster containing

an appeal to vote for the appellant to teach the nuslins a
| esson cannot be justified in any manner even by giving
reasonabl e |l atitudes in election speeches.

As the appeal can be disposed of by holding that the
appel l ant was guilty of corrupt practice for which his
election was liable to be set aside for displying the said
poster Ext.0.20, we refrain from considering the real inpact
of the ~speeches delivered in the neetings of February 4,
1990 and February 9, 1990 by nmking an incepth anal ysis of
the sane in the light of the guidelines indicated
her ei nbefore.

In the special facts of the case, it also appears to us
that it nmay not be necessary to consider the disputed
contentions as to whether the general publicity of Shiv Sena
and BJP for the general election in WMharashtra and of
Nanded Assenbly Constituency amounts to publicity by or with
the consent of the appellant and whether such publicity can
be construed as constituting corrupt practice under Section
123 (3) and 123 (3A) of the Representation Act. It nay,
however, be indicated here that the H gh Court has answered
issue No.4 nanely "whether the petitioner proves that
Respondent No.1 detilised the propaganda machi nery of Shiv
Sena party" in the negative.

In that view of the matter, it is al'so not necessary to
remand the matter to the Hgh GCourt for namng the
col | aborators of corrupt practice by fol l owi ng the
appropriate procedure for the purpose. This appeal therefore
fails and is dismmssed with costs.




