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ACT:
HEADNOTE
JUDGVENT:
1. The petitioners and respondents 4, 5 and 6 arc

menbers of the Punjab Service of Engineers (Class 1) (the
Service) in the Irrigation Department of the State of
Punj ab. The respondents are nenbers of the Schedul ed Castes
whereas the petitioners belong to the general category. The
conditions of service of the nenbers of the Service are
governed by the Rules called The Punjab Service of Engi neers
Cass | PWD. (I.B.) Rules, 1964 (the Rules). The Punjab
CGovernment by the instructions dated May 4, 1974 provided
reservations for the Schedul ed Castes and Backward Cl asses
in pronotions to and within Class | and Il services under
the State Government. It was laid down ~under the said
instructions that 16 per cent of the posts to be filled by
promotion were to be reserved for nmenbers of the Schedul ed
Castes and Backward C asses (14 per cent for the Schedul ed
Casts and 2 per cent for the Backward Cl asses) subject to
the conditions that the persons to be considered nust
possess the m ni mum necessary qualifications and they shoul d
have, satisfactory record of service. The instructions
further provided as under:
"(i) In alot of 100 vacanci es occurring  from
time to time, those falling at serial nunbers
mentioned bel ow should be treated as reserved
for the menmbers of Schedul ed Castes;
1, 7, 15, 22, 30, 37, 44, 51, 58, 65, 72, 80,
87, 91 and so on. Vacancies falling at seria
nunbers 26 and 76 should be treated as
reserved for the menbers of Backward Cl asses.
(ii) The reservation prescribed shall be
given effect to in accordance with a roster to
be maintained in each Departnment. The roster
will be inmplenmented in the formof a running
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account fromyear to year."
Rule 9 of the Rules which provides for promption within the
servi ce reads as under
"Pronotion within service;-
354
(1) Subject to the provisions of sub-rules 2 and 3 nenbers
of the Service shall be eligible for pronotion to any of the
posts in the Service, nanely, Executive Engi neers,
Superi nt endi ng Engi neers and Chi ef Engi neers:
Provided that a Menber of the Service in whose case the
qualifications nentioned in clause (a) of Rule 6 have been
wai ved, shall not be eligible for promotion to the post of
Superintending Engineer or above till he has acquired the
necessary qualification
Expl anation: - Once an officer has been appointed a nmenber of
the Service, his pronotion within it fromone rank to an-
ot her shall be regarded as pronotion within the same cadre.
(2) Promotions shall be made by sel ection on the basis of
nerit 'and suitability in all respects and no nenber of the
Service ‘shall have any claimto such pronbtion as a natter
of right or mere seniority.
(3) A menber of the Service shall not be eligible for
promotion to the rank of ---
(a) Executive Engi'neer unless he has rendered five years
service as an Assi stant Executive Engi neer;
Provi ded that an officer who has rendered six years or nore
service as an Assistant Executive Engi neer shall unless he
i s considered unsuitable for pronotion, be given preference
for such pronotion over an eligible dass Il Oficer
(b) Superintending Engineer, unless he has rendered seven
years service as an Executive Engi neer
(c) Chief Engineer, unless he has rendered three years
service as Superintendi ng Engi neer
Provided that, if it appears to be necessary to pronbte an
officer in public interest, the Government may, for  reasons
to be recorded in witing, either generally for a specified
period or in any individual case reduce the period specified
in clauses (a), (b) and (c) to such extent as it ‘may deem
proper.
It is stated in the wit petition that the petitioners are
at serial Nos. 19, 23, 26, 29, 30, 31, 34 and 38 of the
seniority list of the Service whereas the respondents are at
serial Nos. 46, 140 and 152. Respondent Rattan Singh was
pronoted to the rank of Chief Engineer against the post
reserved for the Schedul ed Castes by superseding 36 _senior
col | eagues including the petitioners. Simlarly,
respondents Surjit Singh and Om Prakash were pronoted as
Superintendi ng Engi neers against the reserve wvacancies by
superseding 82 and 87 senior colleagues respectively.
According to the petitioners at the tine of pronotion of
these respondents the petitioners were already working as
Superintending Engineers for several years. It is further
averred in the petition that respondents 4, 5 and 6 were in
fact working as Executive Engineers when the petitioners
were hol ding the posts of Superintendi ng Engi neers.
2. On the above facts the petitioners have chall enged the
reservation-policy on several grounds but M. Harish Salve,
| earned counsel for the petitioners, has confined the
argunents to the followi ng two points:
(1) The object of reservation is to provide adequate
representation to the Schedul ed Castes/ Tri bes and Backward
classes in services and as such any nechanism provided to
achi eve that end nust have nexus to the object sought to be
355
achi eved. The precise argunment is that for working out the
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percentage of reservation the pronotees/appoi ntees bel ongi ng
to the Scheduled Castes and Backward O asses whet her
appoi nt ed agai nst the general category posts or against the
reserve posts are to be counted. In other words if nore
t han 14%  of the Schedul ed Castes candi dat es are
appoi nted/promoted in a cadre on their own nerit/seniority
by conpeting with the general category candidates then the
purpose of reservation in the said cadre having been
achi eved the Governnment instructions providing reservations
woul d becone inoperative.

3. Once t he post s ear mar ked f or t he Schedul ed
Castes/ Tri bes and Backward Cl asses on the roster are filled
the reservation is conplete. Roster cannot operate any
further and it should be stopped. Any post falling vacant,
in a cadre thereafter, is to be filled fromthe category -
reserve or general - due to retirenment etc. of whose nenber
of the post fell vacant.

4. Adverting to the first point M. Harish Salve and M.
Raj i v Dhawan, 1 ear ned counsel representing the
petitioners, have contended that the total nunber of
pr onot ees/ appoi nt ees bel onging to the reserve categories in
a cadre are to be counted to work-out the prescribed per-
centage of reservation. According to the |I|earned counse
the reserve categories can take advantage of the reservation

made in their favour till their representation in the
Service -- including those appointed against genera
category posts -- reaches the prescribed percentage. For

wor Ki ng out the ' percentage the pr onot ees/ appoi nt ees
bel onging to reserve categoriesin the Service, whether on
the reserve posts or general category posts, are to be
count ed.

Support is sought fromthe judgnent ~of the Punjab and
Haryana High Court in Joginder Singh Sethi and others v.
Punjab Government and other 1982 (2) SLR 307. |In the said
case 22% reservation was provided for the nenbers of
Schedul ed Castes/Tri bes and Backward Cl asses. 1In the cadre
strength of 202 posts the Schedul ed Castes candi dates were
entitled to 42 posts. There were already 47 nenbers of the
said category in the cadre but out of them 10 were pronoted
on the basis of seniority-cumnerit against the general cat-
egory posts. There being only 37 persons who - had been
pronot ed agai nst the reserved posts 4 nore Schedul ed Castes
were sought to be pronpted against the reserve vacancies.
The Hi gh Court quashed the pronotion on the ground that the
cadre was already having nore than 22% persons from the
reserve categories. W are of the view that the H gh Court
in Joginder Singh Sethi’'s case fell into a patent error
The said case was subsequently considered by a Full Bench of
Punj ab & Haryana Hi gh Court in Jaswant Singh v. Secretary to
CGovernment of Punjab, Education Departnent [ 1989 (4)
Services Law Reporter 257]. The Full Bench did not ' agree
with the ratio in Joginder Singh Sethi’s case and reversed
the sane.

5. VWen a percentage of reservation is fixed in respect of
a particular cadre and the roster indicates the reserve
points, it has to be taken that the posts shown at the

reserve points are to be filled from anongst the nenbers of
reserve categories and the candidates belonging to the
general category are not entitled to be considered for the
reserve posts. On the other hand the reserve category
candi dat es can conpete for the non-reserve posts and in the
event of their appointnment to the said

356

posts their number cannot be added and t aken into
consi deration for working out the percentage of reservation.
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Article 16(4) of the Constitution of India pernmits the State
CGovernment to nmeke any provision for the reservation of
appoi ntnents or posts in favour of any backward class of
citizen which, in the opinion of the State is not adequately
represented in the Services under the State. It is,
therefore, incunmbent on the State Governnent to reach a con-
clusion that the backward class/classes for which the
reservation is made is not adequately represented in the
State Services. Wil e doing so the State Governnent may
take the total population of a particular backward cl ass and
its representation in the State Services. Wen the State
CGovernment after doing the necessary exercise makes the
reservation and provides the extent of percentage of posts
to be reserved for the said backward class then the per-
centage has to be followed strictly. The prescri bed
percentage cannot be varied or changed sinply because sone
of the nenbers of the backward class have already been
appoi nted/ promoted agai nst the general seats. As nentioned
above 'the roster point which is reserved for a backward
class has to be filled by way of appointnent/pronotion of
the nmenber of the said class. No general category candi date
can be appointed against a'slot inthe roster which is
reserved for the backward class. The fact that considerable
nunber of nmenbers  of a backward class have been ap-
poi nt ed/ pronot ed agai nst general seats in the State Services
may be a relevant factor for the State Government to review
the question of continuing reservation for the said class
but so long as the instructions/ Rules providing certain
per centage of reservations for the backward classes are op-
erative the same have to be followed. Despit any number of
appoi nt nent/ pronotees belonging to the backward classes
agai nst the general category posts the given percentage has
to be provided in addition. W, therefore, see no force in
the first contention raised by the |earned counsel and
reject the sane.

6. We see considered force in the second contention raised
by the | earned counsel for the petitioners. The
reservations provi ded under the i mpugned Gover nirent

instructions are to be operated.in accordance with the
roster to be maintained in each Departnent. ~The roster is
impl enented in the formof running account from year to
year. The purpose of "running account" is to make sure that
the Schedul ed Castes/Schedul e Tribes and Backward C asses
get their percentage of reserved posts. The concept  of
“runni ng account"” in the inpugned instructions has to be so
interpreted that it does not result in excessi ve
reservati on. "16% of the posts...... are reserved f or
menbers of the Schedul ed Caste and Backward Classes. In a
| ot of 100 posts those falling at serial nunbers 1,7, 15, 22,
30, 37, 44, 51, 58, 65, 72, 80, 87 and 91 have been reserved
and earmarked in the roster for-the Schedul ed  Castes.
Roster points 26 and 76 are reserved for the nenbers of
Backward Cl asses. It is thus obvious that when recruitnment
to a cadre starts then 14 posts earmarked in the roster —are
to be filled fromanongst the nenbers of the Schedul ed
Caste. To illustrate, first post in a cadre nust go to the
Schedul ed Caste and thereafter the said class is entitled to
7th, 15th, 22nd and onwards upto 91st post. When the tota
nunber of posts in a cadre are filled by the operation of
the roster then the result envisaged by the inpugned
instructions is achieved. In other words, in

357

a cadre of 100 posts when the posts earmarked in the roster
for the Schedul ed Castes and the Backward Cl asses are filled
the percentage of reservation provided for the reserved
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categories is achieved. W see no justification to operate
the roster thereafter. The "running account” is to operate
only till the quota provided under the inpugned instructions
is reached and not thereafter. Once the prescribed per-
centage of posts is filled the nunerical test of adequacy is
satisfied and thereafter the roster does not survive. The
percentage of reservation is the desired representati on of
the Backward Cl asses in the State services and is consistent
wi th the denopgraphic estinmate based on the proportion worked
out in relation to their popul ations The nunerical quota of
posts is not shifting boundary but represents a figure wth
due application of mnd. Therefore, the only way to assure
equality of opportunity to the Backward C asses and the
general category is to permt the roster to operate till the
time the respective appoi ntees/ pronotees occupy the posts
meant for themin the roster.. The operation of the roster
and the running account"” nmust-come to an end thereafter.
The vacancies arising-in the cadre, after the initial posts
arc filled, will pose no difficulty. As and when there is a
vacancy whet her pernanent or tenporary in a particular post
the same has to be filled from amongst the category to which
the post belonged in the roster. For exanple the Schedul ed
Caste persons holding the posts at Roster - points 1, 7, 15
retire then these slots are to be filled from anpbngst the
persons bel onging /'to the Schedul ed Castes. Simlarly, if
the persons holding the post at points 8 to 14 or 23 to 29
retire then these slots are to be filled from anong the
general category By follow ng this procedure them shal

neither be short-fall nor excess in the percentage of
reservati on.

7. The expressions "posts" and "vacanci es", often used in
the executive instructions providing for reservations, are
rather problematical. The word "post” neans an appoi nt nment,
job, office or enploynent. A position to which a person is
appoi nt ed. "Vacancy" neans an unoccupi ed post or office.

The plain neaning of the two expressions nake it clear that
there nust be a 'post’ in existence to enable the ’'vacancy’
to occur. The cadre - strength is always neasured by the
nunber of posts conprising the cadre. R ght tobe consid-
ered for appointnment can only be clainmed in respect of a

post in a cadre. As a consequence the percentage of
reservation has to be worked out in relation to the nunber
of posts which formthe cadre-strength. The concept of

"vacancy' has no relevance in operating the percentage  of
reservati on.

8. Wen all the roster-points in a cadre am filled the
requi red percentage of reservation is achieved. Once the
total cadre has full representation of the Schedul ed

Casts/ Tribes and Backward Cl asses in accordance wth' the
reservation policy then the vacancies arising thereafter in
the cadre are to be filled fromanongst the category of
persons to whomthe respective vacancies bel ong. Jeevan
Reddy, J. speaking for the mgjority in Indra Sawhney vs.
Union of India (AIR 1993 SC 477) observed as under: -
"Take a wunit/servicel/cadre conprising 1000
posts. The reservation in favour of
schedul ed Tribes Scheduled Cass and other
Backward O asses is 50% whi ch neans that out
O the 1000 posts 500 nmust be held by the
menbers of these classes i.e- 270 by O her
Backwar d
358
Classes, 150 by Scheduled Casts and 80 by
Schedul ed Tribes. At a given point of tineg,
| et us say the number of nmenbers of OBC in the
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unit/ servicel/ category is only 50, a
shortfall of 220. Simlarly the nunber of
menbers of scheduled Casts and Schedul ed
Tri bes is only 20 and 5 respectively,
shortfall of 130 and 75. If the entire
service/cadre is taken as as unit and the
backl og is sought to be nade up, then the open
conpetition channel has to be chocked
altogether for a nunber of years wuntil the
nunber of nenbers of all backward classes
reaches 500 i.e., till the quota neant for
each of themis filled up. This may take
quite a nunber of vacancies arising each year
are not many. . Meanwhile, the nenbers of open
conpetition category would becone age barred
and ineligible.. Equality of opportunity in
their case would becone a nere nmirage. It
must be renmenbered that the -equality of
opportunity guaranteed by clause (1) is to
each individual citizen of the country while
clause (4) ~contenplates special provi si on
bei ng made i n favour of socially disadvantaged
cl asses. Both nust be bal anced agai nst each
ot her . Nei t her should be allowed to eclipse
the other. For the above reason, we hold that
for the purpose of applying the rule of 50%
a year should be taken as the unit and not
the ‘entire of the cadre, service or the wunit
as the case nmay be"
9. The quot ed observations clearly illustrate t hat the
rule of 50 % a year as unit and not entire -strength of
the cadre has been adopted to protect the rights of the
general category under «clause (1) of Article 16 of the

Constitution of India. These ~observations in I ndra
Sawhney’'s case, arc only in relationto posts which are
filled initially in a cadre. ’ The operation of a roster,
for filling the cadre strength, by itself ensures that the-
reservation remains within the 50 %limt. Indra Sawhney’s
case- is not the authority for the point that the ‘roster

survives after the cadre-strength is full and the percentage
of reservation is achieved.

10.A Division Bench of the Allahabad Hgh Court in J.C

Mal i k and others v. Union of India and others (1978) SLR 844)
interpreted Railway Board's circular dated April 20, 1970
providing 15% reservations for the Scheduled Casts. The
Hi gh Court held that the percentage of reservation is in
respect of the appointment to the posts in a cadre. On the
basis of the nmaterial placed before the Hgh Court it
reached the conclusion that if the reservation is permtted
in the vacancies after all the posts in cadre are filled
then serious consequences would ensure and the  genera

category is likely to suffer considerably. W 'see no
infirmty in the view taken by the Hi gh Court.

11. W rmay examine the likely result if the roster is
permtted to operate in respect of the vacancies arising
after the total posts in a cadre are filled. 1In a 100 point
roster, 14 posts at various roster points are filled from
amongst the schedul ed Casts/ Schedul ed Tribes candi dates, 2
posts arc filled fromamongst the Backward Cl asses and the
remai ning 84 posts are filled from anongst the general cat-
egory. Suppose all the posts in a cadre consisting of 100
posts are filled in accordance with the roster by Decenber
31, 1994. Thereafter in the year 1995, 25 general category
persons (out of the 84) retire. Again in the 1996, 25 nore
persons belonging to the general category persons (out of
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the 84) retire. Again in the year 1996, 25 npre persons
belonging to the general category retire. The position
whi ch woul d energe woul d be that the Sched-

359

ul ed Casts and Backward Cl asses would cl aim 16% share out of

the 50 vacancies. |If 8 vacancies are given to themthen in
the cadre of 100 posts the reserve categories would be
hol di ng 24 posts thereby increasing the reservation from 16%
to 24% On the contrary if the roster is permtted to
operate till the total posts in a cadre are filled by the
same category of persons whose retirenent etc. caused the
vacanci es then the bal ance between the reserve category and
the general category shall always be nmaintained. W nake it

clear that in the event of non-availability of a reserve
candidate at the roster-point it Wuld be open to the State
Government to carry forward the point in a just and fair

manner .

12. W, therefore, find considerable force in the second
point 'raised by the |earned counsel for the petitioners.

We, however, direct that the interpretation given by us to
the working —of the roster and our findings on this point

shal | be operative prospectively.

13. The wit petition is, therefore, disposed of in the
above terns. No costs.
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