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1. This appeal arises fromthe order dated 8/9th June,
1994 of the Division Bench of the Bonmbay High Court
rendered in Appeal No. 1992 against an order dated 17th
August, 1992 passed by the |learned Single Judge making
absolute the notice of notion No. 1593 of 1992 taken out by
the appellant-Rama Narang and the respondent Nos. 4 /& 5,
nanmely, Narang International Hotels Private Linited and
Arvind Ghei. The two reliefs granted by the learned Single
Judge were to restrain respondent Nos. 1 & 2 from (a)
acting upon, inplementing, circulating, or taking any steps
in furtherance of any decision purported to have been taken
at the Board neeting alleged to have been held on 13th July,
1992 and from (b) obstructing or interfering with the
petitioner’s functioning as Chairman and Managi ng Director
of the respondent-company. By the inmpugned judgment, the
Division Bench partly allowed the appeal by setting aside
the order of the | earned Single Judge in respect of grant of
prayer (b) of the notion while keeping the relief in /'terns
of prayer (a) of the notice of notion undisturbed.

2. Ms. Narang International Hotels Private Linited is a
deemed Public Limted Conmpany under Section 42(a) of the
Conpani es Act engaged in the business of the hoteliering and
flight catering. The nenbers of the Narang Fanily have
share holding in this conmpany. Rana Narang, the appellant
before us is the founder and the | argest sharehol der of the
conpany. The respondents 1 and 2 are the sons of the
appel | ant . The respondent No. 3 Kantilal Sethia and the
respondent No. 5Arvind Ghei were the Secretary and Director
of the Conpany, respectively.

3. In a general neeting of 25th June, 1990, the appellant
was appointed the Managing Director of the Conpany and his
wife Ms. Mna Rama Narang was appointed whol e-ti ne
Additional Director. On 29th June, 1990 in an extraordinary
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general neeting of the conpany, the Articles of Association
were anended and the appel |l ant was appoi nted as the Chairman
and Director for life of the Conpany.

4. On  14th Novenber, 1990, the respondent No. 1 Ranesh
Narang filed a Conpany Pet|t|on No. 681 of 1990 before

518

the Conpany Judge in the H gh Court of Bonbay under Sections
397 and 398 of the Conpanies Act challenging the validity of
the Board meeting of 25th June, 1990 on the ground that the
appel l ant being convicted for an offence involving noral

turpitude could not held office of the Managing Director in
vi ew of the provisions of Section 267 of the Conpanies Act.
That Section |ays down that no conpany shall appoint or
enpl oy, or continue the appointnent or enploynent of any
person as its nanagi ng-or whole-tinme Director, who 1is, or
has at any tine been convicted by a Court of an offence
involving noral turpitude. The appellant was tried by the
Addi tional, Sessions Judge, Delhi in case No. 134 of 1985
(State! v. Ram Lal Narang & Ors.) and was convicted on
Decenber ' 22, 1986 for having conm tted of fences punishable
under Section 120-B and Section 420 read with Section 114 of
the Indian Penal Code. He was sentenced to rigorous
i mprisonnent for three nonths on the first count and
rigorous inprisonnent of two & a half years and a fine of
Rs. 5,0001 on the 'second count. On appeal, Criminal Appea

No. 17 of 1987; the Hi gh Court of Delhi released the
appel l ant on bail and directed stay of the operation of the
i mpugned or der

5. The Hi gh Court of Bonbay by an order dated 6th
Decenber, 1990 restrained the conpany for holding any Board
meeting or general body neeting. Subsequently, on July 5,

1991, the respondent No. 1 unconditionally withdrew the Com
pany Petition with the pernission of the Conpany Judge. On
July 12, 1991, Sanjay Narang, nephew of the appellant,

preferred Petition No. 10 of 1991 before the Conpany Law
Board under Sections 397 and 398 of the Conpanies Act
chal | engi ng the appellant’s appoi ntmrent as Managi ng Director
of the Conpany on the same ground as in the conpany Petition
No. 681 of 1990. During the pendency of the said petition
before the Conpany Law Board, sone family settlement was
arrived at on 30th January 1992 between the menbers of the
Narang Famly recognising, inter alia, that the appellant
was validly appointed as the Chairnman and Managing Director
of the conpany and was not disqualified to act as a Managi ng
Director. Under the settlenment Ranesh Narang ceased to be a
Director. The petition before the Conpany Law Board was
di sposed of in ternms of the said settlenent.

6. On 30th June, 1992, the respondent No.1l instituted
Petition No. 28 of 1992 before the Conpany Law Board at’' New
Del hi conpl ai ning of oppression and m snmanagenent ~ of the
Conpany by the appellant. On July 9, 1992, the appellant in
his capacity as Chairman and Managing Director issued a
notice to convene a neeting of the Board of Directors on
July 13, 1992. On July 10, 1992, the appellant informed
Raj esh Narang, respondent No. 2, that he had ceased to be a
Director of the Conpany. This was disputed and t he
functioning of the appellant as the Managing Director was
again questioned, on the ground of his conviction. The
respondent No.1 on the other hand claimed to be the Managi ng
Director and purporting to act as such issued notice
convening a parallel neeting of the Board of Directors on
13th July, 1992 at the registered office of the Conpany.

The respondent No. 1 clained that a nmeeting was held on 13th
Jul y, 1992 at which several resolutions were passed
i ncluding the one declaring that the appellant had ceased to
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be the Managing Director and Director of the Conpany in view
519
of the provisions of Section 267 of the Conpanies Act. On
this, the appellant and the respondents Nos. 4 & 5
instituted Suit No. 2090 of 1992 on July 16, 1992 praying
for:
(a) a declaration that the Board neeting
purported to have been held on July 13, 1992
was illegal and all decisions purported to
have been taken therein were null and void and
of no effect;
(b) a per manent i njunction restraining
Ranmesh and Raj esh Narang fromin any manner
acting wupon or inplenmenting the decisions
taken in the said nmeeting; and
(c) danmages in the sumof Rs. 1,00.000/-.
Interim relief was sought in terms of reliefs (a) and (b)
above under the Notice of Mdtion No. 1593 of 1992.
7. The 'notice of notion for the grant of interim relief
was heard for several days by a |learned Single Judge, the
mai n contention being whether or not the appellant could be
appointed or continued as the Managing Director of the
Conpany after his conviction by the Additional Session
Judge, Del hi. There was also sone controversy in regard to,
whet her or not an neeting as alleged had taken place on July
13, 1992 and, if yes, whether it was properly convened. The
| earned Single Judge canme to the  conclusion that the
appoi ntnent of the appellant as Director in 1988 and as
Managi ng Director in 1990 was not voi d ab-initio
not wi t hst andi ng the provision of Section 267 of the
Conpani es Act and in any case-it was not open to respondent
No.1l Ramesh Narang to challenge the sane in view of he
having not pursued the earlier challenge. The ' | earned
Si ngl e Judge al so came to the conclusionon an appreciation
of the evidence that the meeting of July 13, 1992 was not
properly and validly convened and hence the entire
proceedings were bad in law. The |learned Single Judge,
therefore, granted the interimreliefs sought.
8. The matter was carried in appeal, Appeal No. 684 of
1992, before a Division Bench of the High Court by Ranmesh
Narang. The principal contention urged in the appeal was in
respect of the capacity of the present —appellant to be
appointed as Director and Managing Director of the Conpany
after his conviction on 22nd Decenber, 1986. The factum  of
conviction and sentence as well as that the conviction was
in respect of offences involving noral turpitude was not in
di sput e. The appoi ntnent of the appellant as Director and
Managi ng Director having been nade in 1988 and | 1990,  were
adm ttedly subsequent to the order of conviction recorded on
22nd Decenber, 1986. It was, therefore, contended before
the Division Bench on behalf of Ranesh Narang “that the
| earned Single Judge had fallen in error in holding that the
appoi nt nent of the present appellant or his continuation as
Managi ng Director was not abinitio void and was perm ssible,
notwi t hst andi ng Section 267 of the Conpanies Act. Reference
was also namde to Section 274 of the Conpanies Act which
inter alia, provides that a Director whose conviction has
been recorded by a criminal court for an offence involving
noral turpitude and in respect of which inprisonment inposed
is not less than six months would be disqualified for
conti nui ng as a Director of the Conpany. However,
subsection (2) of Section 274 enpowers t he Centra
Government to renove the disqualification incurred by any
per -
520
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son either generally or inrelation to any conpany or
conpanies specified in the notification to be published in
the Oficial Gazette Such a power to renpbve the dis-
qualification is however, not to be found in the case of
Managi ng Director- under Section 267 of the Conpanies Act.
Section 283 of the Companies Act provides that the office of
a Director shall fall vacant on conviction for an offence
involving noral turpitude if the sentence inposed is not
| ess than six nonths. Sub-section (2) of t hat section

however, provides that the di squalification shal | not
take effect for 30 days fromthe date of inposition of
sent ence. Thus, the Section keeps the disqualification in
abeyance for a period of 30 days to enable the Director to
prefer an appeal and further provides that if an appeal is

preferred then the disqualification shall not take effect
for a period of 7 days fromthe date of the disposal of the
appeal and so on. On a perusal of the scheme of Sections
267, 274 and 283 of the Compani es Act the Division Bench was
of the opinion that the Legislature dealt wth cases of
di squalification of a Director differently fromthat of a
Managi ng ~Director, in that, inthe case of A Director the
disqualification was not to operate if t he Centra
CGovernment issued a notification in that behalf or for a
period of 30 days to enable the Director to prefer an appea
and if such appeal is preferred for a further period of 7
days after the disposal of the appeal. The Division Bench
noted that such  a provision was absent when it cane to
di squalification in the case of a Managing Director under
Section 267 of the Conpanies Act. According to the Division
Bench this distinction was crucial because the Legislature
had nade special provisions for relaxing the rigour of the
di squalification attaching to a Director but had not nmade
any such provision when it came to the disqualification
incurred by a Managing Director. |In~  the view of the
Di vi si on Bench the provisions of Section 267 were nmandatory
in nature and it was not permissible to appoint' or to
continue any person as Managi ng Director of a conpany on his
being convicted of an offence involving noral turpitude.
Dealing with the argunent that while the bar -inposed by
Section 267 was absolute in nature and woul d-have squarely
applied in the case of the present appellant had it not been
for the interimorder passed by the Delhi—Hgh Court in
appeal by which the inpugned order of conviction and
sentence canme to be suspended. The Division Bench after
referring to sub-section (1) of Section 389 of the Code
which, inter alia, provides that pending any appeal by a
convi cted person the Appellate Court may order that the ex-
ecution of the sentence or order appealed | against be
suspended and that he be rel eased on bail or on his own bond
proceeded to observes under
"The powers of the Appellate Court under
Section 389(1) of the Code cannot be construed
with reference to the expression "order" as
suspendi ng the order of conviction itself The
powers of the Appellate Court do not entitle
such a Court to direct that the order of
convi ction should stand suspended. The
convi ction can only be set aside. The
contention of M. Cooper that the expression
"order" covers even the order of conviction
cannot be accepted because the expression used
by the Legislature is "execution of t he
sentence or order". The section makes it
clear that the Appellate Court can suspend the
execution of the sentence or the execution of
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the order..........
Repel ling the argunent that even if section 389(1) of the
Code did not confer
521
power on the Appellate Court to suspend the conviction, the
sai d power can be gathered fromthe | anguage of Section 482
of the Code the Division Bench observed as under

"The subnmission is fallacious and cannot be

acceded to. The i nherent powers cannot be
exercised to find means to pass orders which
are not perm ssible under the Code. W are

unable to appreciate how it <can be even
suggested that conviction can be suspended to
secure the ends of justice. |In any event, it
is not for the Criminal Appellate Court
heari ng an appeal to decide what are the ends
of justice in respect of enforcenent of
provi si ons of some other statutes. The powers
of the Appel late. Court flow from the
provi sions of the Code and we are not prepared
to accept the contention that the Appellate
Court hearing the Crimnal appeal should pass
orders to avoid consequences flowing from the
provi sions -~ of statutes |ike Conmpanies Act or
Repr esentati on of Peoples Act”
9. Lastly it was submitted before the D vision Bench that
as a nmatter of fact the Delhi Hgh Court had, after
adnmi ssion of the appeal ordered suspension of conviction
right or wong, and once such an order is passed the
consequences of the conviction under Section 267 of the Com
panies Act cannot be visited, This contention was also
spurned by the Division Bench in the follow ng terns:
“"In the first instance, we do not read the
order of the Delhi High Court as suspending
the order of conviction and, secondly, even
assumng it to be so, in our judgnent, the
Del hi  Hi gh Court had no power to suspend the
order of conviction."
That is because according to the Division Bench t he
consequences flowing fromthe provisions of Section 267 of
the Conpanies Act do not depend upon the passing of the
order by the Appellate Court since the right to hold the
post of Managing Director comes to an end by the thrust of
the statute the moment the order of conviction is recorded.
Wth regard to the subm ssion that by the withdrawal of the
earlier petition the grievances had cone to an end  on the
filing of the consent termnms, the Division Bench repelled the
argunent hol ding that the doctrine of estoppel could not be
attracted to a case of violation of a statutory. . provision
The Divi sion Bench, therefore, concluded that the view taken
by the |l earned Single Judge in this behalf was erroneous and
consequently the | earned Single Judge had comritted an error
in granting relief in terns of prayer (b) of the notice of
notion. Accordingly the appeal cane to be partly all owed as
stated herei nbefore. Being aggrieved by the said view taken
by the Division Bench, the appellant Rama Narang has
preferred this appeal by special |eave.
10. The above resume woul d show that the principles question
which falls for our determ nation is whether the appellant
is liable to be visited with the consequence of Section 267
of the Conpanies Act notwithstanding the interim order
passed by the Delhi Hgh Court while admtting t he
appel | ants appeal agai nst his conviction and sentence by the
Addi ti onal Sessions Judge, Delhi. As we have said earlier
the factum of his conviction and the inmposition of sentence
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is not in dispute. Section 267 of the Conpanies Act, to the
extent it is relevant for our purposes, may be set out:

" 267. No conpany shall, after the com
mencenent of this Act, appoint or

522

enpl oy, or continue the appoi nt nent or

enpl oyment of any person as its mmnaging or
whol e-item Director who

(a) . o

(b)

(c) is, or has at any tinme been convicted by
a court of an offence i nvol vi ng nor a
turpitude.”

On a plain reading of this Section it seens clear to us from
the |language in which the provision is couched that it is
i ntended to be nmandatory in character. The use of the word
"shall’ brings out its imnmperative. character. The [|anguage
i s plain, sinple and unamnbi guous and does not admit of nore
than one neaning, nanely, that after the commencenent of the
Conpani es _Act, no person who has suffered a conviction by a
court of - _an offence involving noral turpitude shall be
appointed or enployed or continued in appointnent or
enpl oyment by any conpany as its managing or wholetinme
Director. I ndi sputably,” the appellant. was appointed a
Director in 1988 and Managing Director in 1990 after his
convi ction on 22nd Decenber, 1986. On the plain | anguage of
Section 267 of the Conpanies Act, the Conmpany had, in naking
the appointnments, conmitted an infraction of the nmandatory
prohi bition contained in the said provision. The Section
not only prohi bits appoi ntnent or enpl oynent after
convi ction but al so expects discontinuance of appointnment or
enpl oyment al ready nade prior to his conviction. This in
our viewis plainly the mandate of Section 267. As rightly
poi nted out by the Division Bench of the H gh Court, Section
274 of the Conpanies Act provides that a disqualification
which a Director incurs on conviction for an offence invol v-
ing nmoral turpitude in respect of ‘which inprisonnent of not
| ess than six nonths is inposed, the Central CGovernnent may,
by notification, renove the disqualification incurred by any
person either generally or in relation to any conpany or
conpanies specified in the notification to be published .in
the Oficial Gazette. Such a power is, however, ~ not
available in the case of a Managing Director. Secondl y,
Section 2&3 of the Conpanies Act provides that the office of
a Director shall becone vacant if convicted and sentenced as
st at ed herei nabove but sub-section (2) thereof, inter alia,
provi des that the disqualification shall not take effect for

thirty days fromthe date of sentence and if an appeal is
preferred during the pendency of appeal and till seven / days
after the disposal of the appeal. This benefit is not

extended in the case of a Managing Director. The “Comnpanies
Act has, therefore, drawn a distinction between a Director
and a Managing Director; the pro-visions in the case of the
latter are nmore stringent as conpared to that of the fornmer.
And so it should be because it is the Managi ng Director who
is personally responsible for the business of the Conpany.
The law considers it unwise to appoint or continue the
appoi ntnent of a person guilty of an offence involving noral
turpitude to be entrusted or continued to be entrusted wth
the affairs of any conpany as that woul d not be interests of
the share-holders or for that matter even in public
i nterest. As a matter of public policy the law bars the
entry of such a person as Managi ng Director of a conpany and
insists that if he is already in position he should
forthwith be removed fromthat position. The purpose of
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Section 267 is to protect the interest of the shareholders
and to ensure that the nanagenent of the affairs of the
conpany and its control is not in the hands of a
523
person who has been found by a conpetent court to be quilty
of an offence involving noral turpitude and has been sen-
tenced to suffer inprisonnent for the said crine. In the
case of a Director. who is generally not in-charge of the
day to day managenent of the company affairs, the law is not
as strict as in the case of a Managing Director who runs the
affairs of the conpany and remains in overall charge of the
busi ness carried on by the conmpany. Such a person nust be
above board and beyond suspicion
11. That brings us to the next question, namely, whether the
interimorder passed by the Del hi High Court has the effect
of staying the operation-of Section 267 of the Conpanies
Act? Admttedly, the appellant before us, on conviction and
sentence, | preferred an appeal under Section 374(2) of the
Code in the Del hi H'gh Court. The |earned Judge of the said
H gh Court while adnmitting the appeal passed an interim or-
der purporting to be one under Section 389(1) of the Code to
the follow ng effect:

"Accused be rel eased on bail on his furnishing

a personal” bond in the sumof Rs. 10, 000/-

with’' one surety in the like anmount to the

satisfaction of the trial j udge. The
operation of the inmpugned order shall remnain
stayed. "
Section 389 of the Code is entitled "suspension of sentence
pending the appeal, release of appellant on bail". Sub-

section (1) then provides that pending any appeal by a
convi cted person the Appellate Court may, for reasons to be
recorded by it in witing, order that the execution of the
sentence or order appeal ed agai nst” be suspended and, ' al so,
if he is in confinement, that he be released on bail, or on
his own bond. On a plain reading of sub-section (1) of
Section 389 of the Code it becones clear that pending an
appeal by a convicted person, the Appellate Court may / order
that the execution of the sentence or order appeal ed agai nst
be suspended.

12. Chapter XVIII relates to trial  before a  Court  of
Sessions. Sections 225 to 227, relate to the stage prior to
the fram ng of charge. Section 228 provides for the fram ng

of charge agai nst the accused person. |f after the charge
is franmed the accused pleads guilty, Section 229 provides
that the Judge shall record the plea and may, in his

di scretion, convict himthereon. However, if he  does not
enter a plea of guilty Sections 230 and 231 provide for
| eading of prosecution evidence. |f, on the conpletion of
the prosecution evidence and exani nation of the accused, the
Judge considers that there is no evidence that the  accused
conmitted the offence with which he is charged, the | Judge
shall record an order of acquittal. |If the Judge does not
record an acquittal under Section 232, the accused would
have to be called upon to enter on his defence as required
by Section 233. After the evidence-in-defence is conpleted
and the argunents heard as required by Section 235, Section

235 requires the Judge to give a judgnent in the case. | f
the accused is convicted, sub-section (2) of Section 235
requires that the Judge shall, unless he proceeds in

accordance with the provisions of Section 360, hear the
accused on the question of sentence and then pass sentence
on himaccording to law. It will thus be seen that wunder
the Code after the conviction is recorded, Section 235(2)
inter alia provides that the Judge shall hear the accused on
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the question of sentence and then pass sentence on him
according to law. The trial, therefore, comes to an end
only after the sentence is awarded to the convicted person
524

13. Chapter XXVII1 deals with judgment. Section 354 sets out
the contends of judgnment. It says that every judgnent
referred to in Section 353 shall, inter alia, specify the
offence (if any) of which and the Section of the Indian
Penal Code or other |aw under which, the accused is con-
victed and the puni shnent to which he is sentenced. Thus a
judgrment is not conplete unless the punishment to which the
accused person is sentenced is set out therein. Section 356
refers to the making of ‘an order for notifying address of
previously convicted offender. Section 357 refers to an
order in regard to the paynent of conpensation. Section 359
provides for an order in regard to the paynment of costs in
non- cogni zabl e cases and Section 360 refers to release on
probation of good conduct. It wll thus be seen from the
above provisions that after the court records a conviction
the accused has to be heard on the question of sentence and
it is only after the sentence is awarded that the judgnent
becomes conmpl ete and can be appeal ed agai nst under Section
374 of the Code.

14. The provisions contained in the Conpanies Act have
rel evance to the managenent of the affairs of Conpanies in-
corporated under that law. The operation of Section 267
woul d take effect as soon as conviction is recorded by a
conpetent court of ‘an offence involving noral turpitude.
Sections 267, 274 and 283 referred to earlier constitute a
code whereunder a Director, Managing Director and the whol e-
time Director are visited with certain disqualifications in
the event of conviction. As already pointed out above, the
Conpanies Act itself Makes a distinction in the matter of
fixation of the point of tine when the disqualification
becomes effect in the case of a Director and a Mnaging
Director. That is because of the fiduciary nature  of the
rel ationship, vide Needle Industries India Ltd. v. Needle
Industries Ltd. (1981) 3 SCR 698.

15. Under the provisions of the Code to which we have already
referred there are two stages in a crimnal trial before a
Sessions Court, the stage upto the recording of aconviction
and the stage postconviction upto the —imnposition of
sent ence. A judgnent becones conplete after both these
stages are covered. Under Section 374(2) of the Code -any
person convicted on a trial held by a Sessions Judge or an
Addi ti onal Sessions Judge may appeal to the H gh Court.
Section 384 provides for sumary dism ssal of appeal if the
Appel |l ate Court does not find sufficient ground to entertain

the appeal. If, however, the appeal 1is not summarily
di sm ssed, the Court nust cause notice to issue as to the
time and place at which such appeal will be heard. Secti on

389(1) enpowers the Appellate Court to order that the execu-
tion of the sentence or order appeal ed agai nst be suspended
pendi ng the appeal. Wat can be suspended under this provi-
sion is the execution of the sentence or the execution  of
the order. Does 'Order’ in Section 389(1) enpowers the
Appel l ate Court to order that the execution of the sentence
or order appeal ed agai nst be suspended pending the appeal
VWhat can be suspended under this provision is the execution
of the sentence or the execution of the order. Does 'O der
in Section 389(1) nean order of conviction or an order sim -
lar to the one under Sections 357 or 360 of the Code?
Qoviously the order referred to in Section 389(1) nmust be an
order capable of execution. An order of conviction by
itself is not capabl e of execution
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under the Code. It is the order of sentence or an order
awardi ng conpensation or inposing fine or release on
probati on which are capabl e of execution and which, if not
suspended, would be required to be executed by t he
authorities. Since the order of conviction does not on the
nere filing of an appeal disappear it is difficult to accept
the subm ssion that Section 267 of the 'Conpani es Act nust

be read to apply only to a 'final’ order of conviction
Such an interpretation may defeat the very object and
purpose for which it cane to be enacted. It is, therefore,

fallacious to contend that on the adm ssion of the appeal by
the Delhi Hi gh Court the order of conviction had ceased to

exi st. If that be so why seek a stay or suspension of the
O der?

16. In certain situations the order of conviction can be
executable, in thesense, it may incur a disqualification as
in the instant case. 1n such a case the power under Section

389(1) of 'the Code could be invoked. In such situations the
attention of the Appellate Court nust be specifically
invited to the consequence that is likely to fall to enable
it to apply its mind to the issue since under Section 389(1)
it is under an obligation to support its order 'for reasons
to be recorded by it inwiting’ . |If the attention of the
Court is not invited to this specific consequence which is
likely to fall upon conviction howcan it be expected to
assign reasons relevant thereto? No one can be allowed to
play hide and seek with the Court; he cannot ' suppress the
preci se purpose for  which he  seeks suspension of the
convi ction and obtain a general order of stay and then con-
tend that the disqualification has ceased to operate. In
the instant case if we turn to the application by which
interim’'stay’ of the operation of the inpugned judgnent was
secured we do not find a single word tothe effect that if
t he operation of the conviction is not st ayed t he
consequence as indicated in Section 267 of the Conpani es Act
will fall on the appellant. How could it then be said that
the Delhi H gh Court had applied its mind to this precise
guestion before granting 'stay’'? That is why the Hi gh Court
order granting interim stay does not _assign any reason
having relevance to the said issue. By not - making a
specific reference to this aspect of the matter, how could
the appellant have persuaded the Del hi Hi gh Court to stop
the coming into operation of Section 267 of the Conpanies
Act? And how could the Court have applied its mnd to this
guestion if its pointed attention was not drawn? As we said
earlier the application seeking interim stay is wholly
silent on this point. That is why we feel that this is a
case in which the appellant indulged in an exercise of /hide
and seek in obtaining the interimstay w thout drawing the
pointed attention of the Delhi High Court that stay of
conviction was essential to avoid the disqualification under

Section 267 of the Companies Act. |If such a precise request
was made to the Court pointing out the consequences likely
to fall on the continuance of the conviction order, the

Court would have applied its mnd to the specific question
and if it thought that case was made out for grant of
interim stay of the conviction order, with or without con-
ditions attached thereto, it may have granted an order to
that effect. There can be no doubt that the object of
Section 267 of the Conpanies Act is wholesone and that is to
ensure that the nanagenent of the conmpany is not in soiled
hands. As we have pointed out earlier the Managing Director
of a conpany holds a fiduciary

526
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position gqua the conpany and its shar ehol ders and,
therefore, different considerations would flowif an order
is sought fromthe Appellate Court for staying the operation
of the disqualification that would result on the application
of Section 267 of the Companies Act. Therefore, even on
facts since the appellant had not sought any order from the
Del hi High Court for stay of the disqualification he was
likely to incur under Section 267 of the Conpanies Act on
account of his conviction, it cannot be inferred that the
H gh Court had applied its mind to this specific aspect of
the matter and therefore granted a stay of the operation of
the inmpugned judgment. It is for that reason that we do not
find in the order of the H gh Court a single reason rel evant
to the consequence of the conviction under Section 267 of
the Conpanies Act. The interimstay granted by the Delh
H gh Court nmust, therefore, be read in that context and
cannot extend to stay the operation of Section 267 of the
Conpani es Act .

17. There '/is, ~however, substance in the argunent that the
Bonbay Hi'gh-Court whilst dealing with the interimstay order
of the Delhi-H gh Court in collateral civil proceedings
could not have held that the latter had not power or
jurisdiction to suspend the order of conviction. If the
Del hi  Hi gh Court had ’'consciously’ passed an order even in
purported exercise of power under Section 389(1) of the
(l ode granting stay of the order of conviction so as not to
result in the disqualification envisaged by Section 267 of
the Conpanies Act, it would not be open to the Bonbay High
Court in collateral civil proceedings to overlook it on the
ground that the scope of Section 389(1) of the Code did not
extend to granting of such a stay order. ~However, it was
open to the Bonmbay High Court to interpret the order in the
background of the fact that in the application seeking the
interim order there was no nention whatsoever that stay of
conviction was sought to avoid the disqualification under
Section 267 of the Companies Act. It was perfectly open to
the Bonbay Hi gh Court, without questioning the legality and
validity of the interimorder passed by the Delhi/ Hgh
Court, to exanmine it in the context of the avernents in the
application by which the interim order was sought. W are,
therefore, of the opinion that the Bonbay Hi gh Court _in
collateral civil proceedings could not overlook the interim
order passed by the Del hi H gh Court on the ground that the
latter had no power or jurisdiction to grant such an order
having regard to the scope and anbit of Section 389(1) of
the Code. However, it was perfectly open to the Bombay Hi gh
Court to interpret the scope of the interimstay granted by
the Del hi High Court in the context of the avernents nmade in
the application seeking such an order

18. Be that as it may, we have, on interpretation of the
interimorder passed by the Delhi H gh Court in the- context
of the averments nmade in application seeking such an' order
cone to the «conclusion that the Delhi H gh Court while
granting stay of the inpugned judgment did not and could not
have intended to stay the operation of the disqualification
under Section 267 of the Conmpanies act consequent upon
convi cti on. To that extent the interpretation put by the
Bonbay Hi gh Court on the interimstay is unassail abl e. We
are afraid the appellant did not approach the Delhi Hi gh
Court with clean hands if the intention of obtaining the
stay was to avoid the disqualification under Section 267 of
t he
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the court candidly and with clean hands. It would have been
so if the intention of the appellant in obtaining the
interimstay was to avoid the disqualification he was |ikely
to incur by the thrust of Section 267 of the Conpanies Act.
If that was his intention he was clearly trying to hoodw nk
the court by suppressing it instead of coming clean. |If he
had frankly and fairly stated in his application that he was
seeking interimstay of the conviction order to avoid the
di squalification which he was likely to incur by virtue of
the | anguage of Section 267 of the Conpanies Act, the Delhi
H gh Court would have applied its nmind to that question and
woul d have, for reasons to be stated in witing, passed an
appropriate order wth or without conditions. W are,
therefore, satisfied that the scope of the interim order
passed by the Del hi High Court does not extend to staying
the operation of Section 267 of the Companies Act.

19. That takes wus- to the question whether the scope of
Section 389(1) of the Code extends to conferring power on
the Appellate Court to stay the operation of the order of
convi ction. As stated earlier, if the order of conviction
is to result in sonme-disqualification of the type nentioned
in Section 267 of the Companies Act we see no reason why we
should give a narrow neaning to Section 389(1) of the Code
to debar the court fromgranting an order to that effect in
a fit case. The appeal under Section 374 is essentially
against the order /of <conviction because the order of
sentence is nmerely consequential thereto; albeit even the
order of sentence can be independently challenged if it is
har sh and disproportionate to the established guilt.
Therefore, when an appeal is preferred under Section 374 of
the ode the appeal is against both the conviction and
sentence and therefore, we see no reason to place a narrow
interpretation on Section 389(1) of the Code not to  extend
it to an order of conviction. Althoughthat issue ' in the
instant case recedes in the background because H gh Courts
can exerci se inherent jurisdiction under Section 482 of the
Code if the power was not to be found in Section 389(1) of
the Code. W are, therefore, of the opinion ‘that the
Di vi sion Bench of the High Court of Bonmbay was not right in
hol ding that the Delhi H gh Court could not have exercised
jurisdiction under Section 482 of the Code if it was
confronted with a situation of there being no ot her
provision in the (lode for staying the operation of the
order of conviction. In a fit case if the High Court feels
satisfied that the order of conviction needs to be suspended
or stayed so that the convicted persons does not suffer from
a certain disqualification provided for in _any ot her
statute, it nay exercise the power because otherw se the
damage done cannot be undone; the disqualification incurred
by Section 267 of the Conpanies act and given effect to
cannot be undone at a subsequent date if the conviction is
set aside by the Appellate Court. But while granting a stay
of suspension of the order of conviction the Court ' nust
examne the pros and cons and if it feels satisfied that a
case 1is made out for grant of such an order, it may do  so
and in so doing it may, if it considers it appropriate,
i mpose such conditions as are considered appropriate to
protect the interest of the sharehol ders and the business of

t he conpany.
20. For the above reasons we are of
528

the opinion that since the interimorder of stay did not
specifically extend to the stay of conviction for the
purpose of avoiding the disqualification under Section 267
of the Conpanies Act, there is no substance in the appea
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and the appeal is, therefore, disn ssed.
pay the <costs of this appeal which is
25, 000/ -.

The appel |l ant wil |
Rs.
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