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ACT:

Bonbay City Land Revenue Act (Il of 1876), s. 8--Resolu-
tion of CGovernnent granting |land to Corporation free of
rent--Statutory formalities not conplied wth--Corporation
in possession for over 70 years and erecting costly struc-
tures--Assessnent to land revenue --Legal ity--Equitable
est oppel - - Part - performance- - Acqui sition_of right to exenp-
tion from assessnent--Prerogative of Crown.

HEADNOTE

In 1865, the Governnent of Bonbay call ed upon the prede-
cessor intitle of the Corporation of Bonbay to rempve some
markets froma certain site and vacate it, and on the appli-
cation of the then Minicipal Conm ssioner the  Governnent
passed a resolution approving and authorising the grant of
another site to the Minicipality. The resolution stated
further that "the Government do not consider that any rent
should be charged to the Miunicipality as the markets wll
be, like other public buildings, for the benefit of the
whole community." The Corporation gave up the sites  on
which the old markets were situated and spent a sum of over
17 lacs in erecting and naintaining narkets on the new site.
In 1940 the Coll ector of Bonbay, overruling the objection of
the Corporation, assessed the new site under s. 8 of the
Bonbay City Land Revenue Act to | and revenue rising fromRs.
7,500 to Rs. 30,000 in 50 years. The Corporation sued for a
decl aration that the order of assessment was ultra vires and
that it was entitled to hold the land for ever wthout
paynment of any assessment. The Hi gh Court of Bombay held
applying the principle of Ransden v. Dyson(l) that the
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Government had lost its right to assess the land in question
by reason of the equity arising on the facts of the case in
favour of the Corporation and there was thus a limtation on
the right of the Government to assess under s. 8 of the said
Act :

Hel d per KANIA C J., DAS, CHANDRASEKHARA Al YAR and
BOsE JJ. (PATANJALI SASTRI J. dissenting)--that the Govern-
ment was not, under the circumstances of the case, entitled
to assess |l and revenue on the land in question

Per KANIA C. J., DAS and Bose JJ.--Though there was no
ef fectual grant by the Governnent passing title in the |and
to the Corporation by reason of non-conpliance wth the
statutory formalities, yet, inasnuch as the Corporation had
never-the-|l ess taken possession of the land in terns of the
CGovernment resolution ~and continued in such possession
openly, uninterruptedly and as of right for over 70 years,
the Corporation had acquired the
(1) (1866)L.R 1 H L. 129.
44

l[imted title it had been prescribing for during the period,
that is to say, the right to hold the land in perpetuity
free of rent, but only for the purposes of a market and for
no ot her purposes. The right acquired included as part of it
an immunity from payment of rent which constituted a right
inlimtation of the Governnent’s right to assess in excess
of the specific limt established and preserved by the
Covernment Resolution wthin the nmeaning of ' s. 8 of the
Bonbay City Land Revenue Act (Il of 1876) there being for
the purposes of this case no distinction between rent and
revenue. Per CHANDRASEKHARA AlI'YAR J.--1f the Resolution of
1865 can be read as neaning that the grant-was of ‘rent-free
land the case would conme strictly within the doctrine of
estoppel enunciated in s. 115 of the Indian Evidence Act.
Even otherwise, if there was nerely the holding out  of a
promise that no rent will be charged in the future the
Covernment nust be deened to have bound thenselves to ful fi
it. The right to | evy assessnent (is a prerogative right of
the Government and it is hard to conceive of a ease where it
could be said to be | ost by adverse possession. A court of
equity nust prevent the perpetration of a |egal fraud.

PATANJALI SASTRI J. (contra)--The principle of Ransden
v. Dyson <cannot prevail against statutory requirenents
regardi ng di sposition of property or making of contracts by
CGovernment. No question of estoppel by repr esent ati on
arises, as the Governnent nade no representation of fact
which it now seeks to deny. Nor can any case of estoppel by
acqui escence be rounded on the facts of the case as there
was no lying by and letting another run intoa trap. No
ri ght of exenption has been established either on the  basis
of express or inplied contract or on the basis of equitable
principles of part-performance or estoppel by acquiescence.
The right to levy land revenue is no part of the Govern-
ment’s right to property but a prerogative of the Crowmn and
adver se possession of the |l and could not destroy the Crown’'s
prerogative to i npose assessnent on the |and.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 44 of
1950. Appeal from a judgnment and decree of the Hi gh Court
of Bonmbay (Sen and Dixit JJ.) dated 21st February, 1947, in
First Appeal No. 64 of 1943.

C.K. Daphtary, Solicitor-Ceneral (S. B. Jutbar, with
him) for the appellant.
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N.C. Chatterjee (N. K Ganmdia, with him for the re-
spondent s.

1951. Cctober 5. The Judgrment of Kania CJ., Das and Bose
JJ. was read by Das J. Patanjali Sastri and Chandrasekhara
Aiyar JJ. delivered separate Judgnents.

45

DAS J.--This is an appeal fromthe judgnment of a Bench
of the Bonmbay High Court (Sen and Dixit JJ.) delivered on
February 2, 1947, in an appeal filed under section 18 of the
Bonbay City Land Revenue Act 11 of 1876 agai nst the judgnent
of the Revenue Judge at Bonbay delivered on October 27,
1942, in a suit filed by the respondents, the Minicipa
Corporation of the Cty of Bonbay, and Madusudan Danopdar
Bhat, the then Municipal Conm ssioner for the City of Bom
bay, agai nst the Collector of Bonbay.

There is no substantial dispute as to the facts |eading
up to this litigation and they may be shortly stated. In
1865, the CGovernnent of Bonbay, having decided to construct
an FEastern Boul evard, called upon the Corporation of Jus-
tices of the Peace for the City of Bonbay, the predecessor
intitle of the respondent Corporation, to renove its then
existing fish and vegetable markets fromthe site required
for the constructionof the Boul evard. The then Minicipa
Conmi ssioner M. Arthur Crawford, after whom the present
nmuni ci pal market was nanmed, applied for the site set aside
for the exhibition buildings on the Esplanades for the pur-
pose of constructing new nmarkets as the existing markets
could not be removed until new markets had been provided.
On Decenber 5, 1865, the Architectural |nmprovenent Committee
informed the Government that it had no objection to the
proposed she neasuring about 7 acres being "rented to the
Muni ci pal Conmi ssioner"” and suggested that "the annua
charge of one pie per square yard be levied in consideration
of the expense of filling in the ground.” Conmputed at. this
rate, the annual rental would have ambunted to about Rs.
176. On Decenber 19, 1865, the Governnment passed the  fol -
| owi ng resolution :--

"(1) Covernnent approve of the site and authorise its
grant.

(2) The plans should be subnitted for —approval; but
Covernment do not consider any rent should be charged to the
Municipality as the nmarkets will be, [like other public
bui | di ngs, for the benefit of the whole conmunity."

46
Pursuant to the aforesaid Resolution, possession of
the site was nade over to the then Minicipal ~ Conm s-

sioner, but no formal grant was executed as required by
Statute 22 & 23 Vic. C 41. It has nowhere been con-
tended that even if the statutory fornmalities had been
conplied wth the grant upon the terns nentioned in the

Resolution would nevertheless have been invalid “being in
excess of the powers of the Governnent. The Minicipal. Com
m ssioner had the site filled up and | eveled at the expense
of the Corporation. The plans were approved by the Gavern-
ment and the nmarket buil dings were erected by the Corpora-
tion at considerabl e expense. The respondent Corporation was
incorporated in 1888 as the successor of the Corporation of
the Justices of the Peace for the Gty of Bonmbay and it
continued in possession of the |land and the buildings wth-
out paying any rent to the Governnent according to the
Government Resolution of 1865. Indeed, it is pleaded in
paragraph 7 of the plaint and it is not denied in the wit-
ten statenment that acting upon the said grant contained in
the Resolution and the terns contained therein the respond-
ent Corporation and its predecessor spent considerable sums
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of noney in building and i nproving the nmarket and have been
i n possession of the I and and the buil dings thereon for over
70 years in accordance with the terns of the Resolution and
that no | and revenue or rent had been paid to the Governnent
ever since the grant was made. It is in evidence that
besides giving up the sites on which the old narkets had
been situate, a total sumof Rs. 17,65,980-12-1 has been
spent by the Corporation up to March 31,1940, in filling up
and leveling the site and erecting. and maintaining the new
market buildings on this site. In 1911, a portion of the
market site was acquired by the CGovernment for the w dening
of the Palton Road. Upon the Collector of Bonbay being
called upon to put in ,his claim if any, to any part of the
conpensati on noney awarded by the Land Acquisition Oficer,
the Superintendent,, City Survey, on behalf of the Collec-
tor, replied that Governnment had no claimin respect of the
said | and. The respondent

47

Corporation, therefore, received the whole of the conmpen-
sation nmoney and it continued in possession of the rest of
the land and the buildings thereon wthout paynment of any
rent. On March 18, 1938, the appellant Collector of Bonbay
informed the respondent Municipal Conmmi ssioner that it was
proposed to assess the | and occupied by the Crawford Market

under section 8 of the Bonbay City Land Revenue Act |l of
1876 and asked for certain informationto enable himto do
so. In his reply, the Minicipal Comrissioner wote to say

that the site of the narket had been given to the Minicipal -
ity as a gift for the construction of the market and that,
therefore. the question of assessment did not arise. The
appel | ant Col | ector of Bonbay having insisted that in spite
of the Governnment Resolution of 1865 the CGovernnent had the
right to assess the site, the Mayor of Bombay on March 23,
1939, wote a letter to the Governnent stating, inter ' alia,
as follows :--

"The Corporation have been advised that there can be no
doubt that it was the intention(of Governnent to/ nmake a
permanent grant of the land to the Minicipality, and, fur-
ther, that it was also the intention that permanent grant
should be free fromrent and from assessnent to |and reve-
nue. | amto point out that the word 'rent’ was.” used .in
official docunments with the greatest frequency with refer-
ence to the | and revenue | eviable by the East India Conpany
and later by Governnment in the City of Bonbay and” in the
Presidency. It is, therefore, clear that it was the .inten-
tion of CGovernment in 1865 that this grant should be free
from any formof rent or assessnent. The Corporation were
put into possession for a period of over 70 years, during
whi ch period the |Iand has without interruption been devoted
to the purpose for which the grant was nade. Thr oughout
this long period there has been no suggestion from Govern-
ment that the grant was other than a permanent one, free of
revenue, or that the terns of the grant were in any way
subject to revision,"

48

The above contentions were repudiated by the Govern-
ment in its letter of January 1, 1940, in the follow ng
terms: -

As regards the contention that the I and has been held
by the Miunicipality uninterruptedly for over 70 years wth-
out any suggestion from Governnent that it was liable to
assessment, | amto state the right to levy the assessnent
is the prerogative of the Crown and a nmere non-user of this
prerogative cannot destroy it. Besides, conditions have
considerably altered since the land was originally allotted
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to the Minicipality without charging any ground rent or
assessment; the Municipality has been recovering substantia
rents by letting out stalls in the narket and should now be
in a position to pay the assessnent. Under the circum
stances, the levy of assessment in this case can no | onger
be foregone or postponed.”

On January 31, 1940, the appellant Collector assessed
the I and under section 8 of the Bonbay Act Il of 1876 with a
guarantee of 50 years as under :--

"Assessnent Rs. 7,500 per annumfor the first 10 vyears
fromi1st April, 1940.

Assessnent Rs. 15,000 per annum for the next 10 years.

Assessnent Rs. 30,000 per annumfor the renmaining 30

years."

The assessment was to begin to run from | st April
1940, and the first paynent of the assessnent was to becone
due on 1st April, 1941 The present suit was thereupon

filed in the Court of the Revenue Judge in accordance wth
the provisions of the Bonbay Cty Land Revenue Act, 1876,
for the following reliefs, inter alia :---

"(a) that it may be declared that there is a right on
the part of the plaintiff Corporation in limtation of the
right of Covernment to assess the said |land and that the
plaintiff Corporation is entitled to hold the said land for
ever w thout paynent of any assessnent and that the Govern-
nment has no right to assess the said prem ses,

49
(b) That the said assessnent nay be declared ultra vires,
invalid and may be ordered to be set aside."

By his judgnent dated October 27, 1942, the |earned
Revenue Judge dism ssed the suit with costs. The  Corpora-
tion appealed to the Hi gh Court. Before the H gh Court, as
before wus, two of the | earned Revenue Judge’'s concl usions
were not chall enged. nanely, (1) that the Governnent Resol u-
tion of 1865 was-bad in law either as a grant or even as a
contract and could not by itself operate to give any inter-
est in the land to the respondent ‘Corporation because of the
non-conpliance with the fornmalities required to be  observed
by Statute 22 & 23 Vic. C 41 in the matter of disposition
of all real and personal estate vested in the Crown under
Statute 21 & 22 Vic. C. 106, and (2) that the Crown’s right
to levy assessment on property was a prerogative right to
which the ordinary presunption that rights to property which
had not been asserted or exercised for a long period of
years had been granted away di d not apply-- Wat was urged
bef ore and accepted by the Hi gh Court was that the right of
the Governnent to |evy any assessnent on the land in ques-
tion had been | ost and could not be asserted or exercised by
the Government by reason of the equity arising on the facts
and circunstances of the case in favour of the respondent
Corporation on the principle established by the decision in
Ransden v. Dyson(1l) which was adopted by Jenkins C J. in The
Muni ci pal Corporation of the City of Bonbay v. The Secretary
of State(2) and which equity was, on the authorities, " bind-
ing on the Crown. After dealing with the cases of Dadoba
Janardhan v. The Coll ector of Bonbay(3) and Jethabhoy Rut-
tonsey v. The Col |l ector of Bonbay(4) the Hi gh Court observed

"We think, on a reading of the |anguage of the Govern-
ment Resolution dated the 19th Decenber, 1865, that we
should be justified in holding (within the neaning of the
rule in Ransden v. Dyson) that an expectation was created or
encour aged by the | andlord
(1) (1866) L.R 1 H L. 129. (3) (1901) I.L.R 25 Bom
714.
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752.
7
50

that the Minicipality was to get possession of the |and
rent-free and that the latter took possession of the |and
with the consent of the | andlord, and upon such expectation
with the know edge of the |andlord and without objection by
him |aid out noney upon the | and."

According to the High Court the rule of equity enunciat-
ed in Ransden v. Dyson (supra) was not, as pointed out by
Jenkins C.J. in Minicipal Corporation of the Gty of Bonbay
v. The Secretary of State (supra), dependent on the validity
of the disposition and could be asserted even where the
statutory fornalities relating to the disposition of the
property had not been observed and perfornmed, and that this
equity constituted a right onthe part of the respondent
Corporation in Limtation of the right of the Government in
consequence of a specific limt to assessnent having been
establ i shed” and preserved within the neaning of section 8
of the “Act Il of 1876 soas to disentitle the GCovernment
from assessing the land in question. The H gh Court relied
on the decision in Kamal avahooji Mharaj v. The Col |l ector of
Bonbay(1) in support of their viewthat section 8 of the
Bonbay Act |1 of 1876 would apply even where the specific
[imt was nil. In the result, the Hi gh Court reversed the
decision of the |earned Revenue Judge, allowed the appea
and passed a decree declaring the rights of the respondent
Corporation and awarding to it the costs in both Courts. The
Col l ector of Bombay appeal ed to the Federal Court and the
appeal has now cone up for hearing before us.

There has been considerabl e discussion before us as to
the precise scope and effect of the principle of ' equity
enunci ated in Ransden v. Dyson (supra), as to whether such
principle should be extended to the facts of the  present
case, whether the facts 'of this case attract the applica-
tion of the equity established in/Ramsden v. Dyson (‘supra)or
attract the equity established in Maddi son v. Al derson (2)
and Wal sh v. Lonsdal e(3) and finally as to whether, in view
of the decision

(1) (1937) 39 Bom L.R 1046. (3) (1882) L.R 21
Ch. D. 9.

(2) (1883) L.R 8 App. Cas. 417.

51

of the Privy Council in Ariff v. Jadunath(l), the equity in
Ransden v. Dyson (supra) can prevail against the requirenent
of formalities laid down in the Victorian Statute referred
to above any nore than the equity in Maddison v. Alderson
(supra)can do against the requirenents of the Transfer of
Property Act and whether the decision in The Minicipa
Corporation of the City of Bonmbay v. The Secretary of
State(2) requires reconsideration in the Iight of the | deci-
sion in Ariff’s case (supra). In the view we have taken, it
is not necessary to go into, and to express any opi nion -on
any of these questions, for this appeal can, in our opinion
be di sposed of on a narrower and shorter ground.

The Covernment clainms to assess the lands in terns of
section 8 of the Bonbay Act Il of 1876 which runs thus :--

"8. It shall be the duty of the Collector, subject to
the orders of the Provincial Government, to fix and to |evy
the assessment for |and revenue.

VWere there is no right on the part of the superior
holder in limtation of the right of the Provincial Govern-
ment to assess, the assessnent shall be fixed at the discre-
tion of the Collector subject to the control of the Provin-
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cial Governnent.

When there is a right on the part of the superior hol der
inlimtation of the right of the Provincial CGovernment, in
consequence of a specific limt to assessment having been
established and preserved, the assessnent shall not exceed
such specific limt."

The sole question for our consideration is whether, on
the facts of this case, the respondent Corporation has
succeeded in establishing initself aright inlinmtation of
the right of the Governnent to assess the land in conse-
guence of a specific limt to assessnment havi ng been estab-
lished and preserved. There is no dispute that by reason of
the non-conpliance with the statutory fornalities the Gov-
ernment Resol ution of 1865 is not an effectual grant passing
title in the land to the respondent Corporation and is not
al so an enforceabl e
(1) (21931) L.R 58 1.A 91. (2) (1905)I.L.R 29 Bom
580.

52

contract.. On the other hand, there is no doubt as to the
exi stence _of an intention on the part of the Governnent to
make and on the part of the Corporation to take a grant of
the land in terms of the Resolution of 1865 including an
undert aki ng by the Government not to charge any rent. Bot h
parties acted on the basis of that Resolution and the prede-
cessor in title of the respondent Corporation went into
possession of the land in question pursuant to the Govern-
ment Resol ution of 1865 and, acting upon the said Resol ution
and the ternms contained therein, the respondent - Corporation
and its predecessor-in title spent considerable suns of
noney in leveling the site and erecting and naintaining the
mar ket bui | di ngs and have been in possession of the |and for
over 70 vyears. \What, in the circunstances was the |ega
position of the respondent Corporation and its predecessor
intitleinrelation to the llandin question ? They were in
possession of the land to which they had no legal title at
all. Therefore, the position of the respondent Corporation
and its predecessor intitle was that of a person having no
legal title but neverthel ess hol di ng possession of the |and
under color of an invalid grant of the land in perpetuity
and free fromrent for the purpose of a market. ~Such pos-
session not being referable to any legal title it was prina
facie adverse to the legal title of the Governnent as owner
of the land fromthe very nonent the predecessor intitle of
the respondent Corporation took possession of the |and under
the invalid grant. This possession has continued openly, as
of right and uninterruptedly for over 70 years and the
respondent Corporation has acquired the limted title it and
its predecessor in title had been prescribing for during al
this period, that is to say, the right to hold the land in
perpetuity free fromrent but only for the purposes of a
market in ternms of the Government Resol ution of 1865. The
imunity fromthe liability to pay rent is just as nuch an
integral part or an inseverable incident of the title so
acquired as is the obligation to hold the land for the
purposes of a market and for no other purpose. There is no
guestion

53

of acquisition by adverse possession of the Government’s
prerogative right to |levy assessnment. What the respondent
Corporation has acquired is the legal right to hold the | and
in perpetuity free of rent for the specific purpose of
erecting and nmintaining a market upon the terns of the
CGovernment Resolution as if a legal grant had been nmade to
it. The right thus acquired includes, as part of it, an
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imunity from paynment of rent which nust necessarily consti-
tute a right inlimtation of the Governnment’'s right to

assess in excess of the specific limt established and
preserved by the CGovernnent Resolution within the nmeani ng of
section 8 of the Bombay Act Il of 1876. It is true, as
poi nted out by the Privy Council in Karnal avahooj i Mahar aj

v. Collector of Bonbay (supra) that the words of the section
woul d appear to apply rather to the case of a limtation on
the right to assess than to the case of a conplete exenption
fromassessnent but such a construction would not protect
the cases of total exenption which, as conceded in that very
case, did in fact exist and were recogni sed and protected by
virtue of the words of section 8 of the Bonbay Act Il of
1876. It has not been suggested before us that there are no
cases of total exenption or that those cases are protected
by any provision of law other than that of this very sec-
tion. There s, therefore, no escape from the conclusion
arrived at by the Hi gh Court, with which we concur, that the
words of section 8 would apply to a case where total exenp-
tion fromassessnment was granted. In other words, specific
[imt may be nil for the purposes of 'section 8 of the Act.

It was sought to be argued that even if the Governnent
be precluded from enhancing the "rent" in view of the terns
of the Governnent Resolution, it cannot be held to have
disentitled itself fromits prerogative right to assess
"“land revenue". This contention is sought to be rounded on a
di stinction between "rent" and" |and revenue“. This conten-
tion, however, was not raised in the witten statement and
was not made the subjectmatter of any issue on_ which the
parties went to trial and was never put forward before
ei ther of the Courts
54
bel ow. Indeed, in the letter of the Mayor of Bonbay dated
March 22, 1939, to which reference has been nmade, it was
clearly alleged that the word "rent" was used in officia
docunents w th the greatest frequency with reference to
the land revenue leviable by the East India Conpany and
later by the Governnent in the Gty of Bonmbay and in the
Presi dency. " In the Governnent’'s reply dated January 24,
1940, al so quoted above this assertion was never repudiated

or denied. In the prem ses, the appellant cannot be permt-
ted at this stage to raise this contention rounded on  the
supposed distinction, if any, between "rent" and "land

revenue" and for the purpose of this case we nust proceed on
the basis that the word "rent" in the Government ~ Resolution
of 1865 was synonymous with or included" |and revenue."

In our opinion, for reasons stated above, the actua
decision of the Hi gh Court was correct and this appea
shoul d be dism ssed with costs, and we order accordingly.

PATANJALI SASTRI j.--1 amof opinion that this appea
should be allowed and | will briefly indicate my  reasons
wi thout recapitulating the facts which have been fully
stated in the judgnent of ny |earned brother Das which
have had the advantage of reading.

The appeal concerns a claimby the Provincial Govern-
nent of Bonbay to charge | and revenue on a plot of land on
whi ch the predecessors of the respondent Municipality erect-
ed the buildings known as the Crawford Market in the Gty

of Bombay. It is commopn ground that the land in question
woul d be assessable to | and revenue under section 8 of the
Bonbay City Land Revenue Act (No. Il of 1876) unless the

respondent established "a right inlimtation of the right
of the Provincial CGovernnent in consequence of a specific
[imt to assessment havi ng been est abl i shed and
preserved", in which case, the assessment nmust not exceed
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such specific limt. It has been held, and it is not now
di sputed, that the words quoted above cover
55

a right of total exenption from assessnment, the "specific
[imt" in such a case being nil (see Goswami ni Shri Kamal a-
vahooji v. Collector of Bombay (1). The only question
therefore, is whether the respondent has established a right
to such exenpti on.

The resolution of the Governnent dated 19th Decenber
1865, authorising the grant of the land without "any rent
bei ng charged to the Municipality as the market will be like
ot her buildings for the benefit of the whole comunity"
did not by itself purport to pass title to the land in
guestion or to confer on the Minicipality a right to exenp-
tion fromland revenue. Admittedly no formal instrument was
executed either granting the land or exenpting it from
assessment. Nor could the resolution be regarded as a valid
di sposition of property or an enforceable contract not to
charge' revenue on the land, as it did not conply wth the
requirenents of ~the statute 22& 23 Vic. C. 41 which pre-
scribed certain formalities to be observed for such transac-
tions. As pointed out by Jenkins C J. in Minicipal Corpora-
tion of the City of Bombay v. The Secretary of State (2) al
land in British India having been vested in the Crown by 21
& 22 Vic. C 106, 'the Governor-in-Council in Bonbay could
not di spose of property or enter into a contract on behalf
of the Crown except in exercise of the power bestowed on
them for the purpose under 22 & 23 Vic. C. 41, and that
power could be exercised only by observing the fornalities
prescribed by that statute. The learned Judges of the Hi gh
Court, while recognising this difficulty in the way of the
respondent establishing a legal right to exenption from
assessnment, held that the conduct of the Provincial .\ Govern-
ment in allow ng and, indeed, encouraging the respondent to
erect the buildings at great cost on the faith of the prom
ise not to charge | and revenue contained in the Resolution
of 19th Decenber, 1865, precluded the respondent on the
equitable principle recognised in Ransden v. Dyson from
assessing the land in question, and that this

(1) L.R 64 1.A 334. (3) (1866) L.R 1
H L. 129.

(2) (1905) 1.L.R 29 Bom 580.

6

equity was a "right" inlimtation of the right  of the
Provi nci al Government to assess.

I amunable to share that view. There'is, in nmy opin-
ion, no roomhere for the application of the principle of
Ransden v. Dyson(1l). That decision has been explained by
the Privy Council in Ariff v. Jadunath(2) as based on the
equitabl e doctrine of part performance which, their /Lord-
ships held, could not be applied so as to nullify.-the ex-
press provisions of the Transfer of Property Act relating to
the creation of |eases. They observed : -

VWhet her an English equitable doctrine should, in -any
case, be applied so as to nodify the effect of an Indian
statute may wel |l be doubted; but that an English equitable
doctrine, affecting the provisions of an English statute
relating to the right to sue upon a contract, should be
applied, by analogy, to such a statute as the Transfer of
Property Act and with such a result as to create w thout any
witing an interest which the statute says can only be
created by neans of a registered instrunment, appears to
their Lordships, in the absence of sone binding authority to
that effect, to be inmpossible."

After quoting the well-known passage in the judgment of
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Lord Ki ngsdown, their Lordshi ps conmmented thus :--

“I't will be noticed that Lord Kingsdown is dealing with
the case of express verbal contract or sonething ' which
amounts to the same thing.’ He nowhere puts the case of
estoppel; the word is not nmentioned. He would appear to be
dealing sinmply with the equitable doctrine of part perform
ance. His reference to Gregory v. Mghall [(1811) 18 Ves.
3281 confirms this view, for that case was sinply an earlier
instance of the application of the doctrine. Even if Lord
Ki ngsdown’ s | anguage was i ntended to cover something beyond
the equitable doctrine of part performance in relation to
the Statute of Frauds, and was intended to refer to circum
stances in which a court of equity will enforce
(1) (1866) L.R 1 H L. 129. (2) (1931)58 1.A
91.
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a title to | and against-the person who at lawis the owner
thereof, the title nust, nevertheless, in their Lordships’
view, 'be based either upon contract express or inplied, or
upon sone statenent of fact grounding an estoppel."

In the later decisionin Man Pir Bux v. Sardar M-
horned(1) their Lordships reiterated the same view and held
that English equitable doctrines did not afford in India a
valid defence to anaction in ejectrment based on title.

After these decisions of the Privy Council elucidating
the principles underlying Ransden v. Dyson(2) and WMaddi son
v. Alderson(3), it seens to ne clear that  they have no

application to the facts of the present case. They can no
nore prevail against the statutory provisions regarding the
di sposition of property or the making of contracts by Gov-
ernment than against the provisions of ~the Transfer of
Property Act requiring registered instrunments for effecting
certain classes of transactions. No question of estoppel by
representation arises, for the CGovernment nmade no represen-
tation of fact which it now seeks to deny. Nor can any case
of estoppel by acqui escence be rounded on the facts of the
case. Both parties knew the facts and neither was/ m sl ed.
There was no lying by and letting another run into a trap
[per Cotton L.J. in Russell v. Watts(4)]. The conduct of the
parties was referable to the express agreenent evidenced by
t he Governnent Resolution of 19th Decenber, 1865, to make a
grant of the land free of rent (which, in such context,
nmeans and includes revenue). No question, therefore, of any
implied contract could arise. Unfortunately for the respond-
ent, the express agreenent was unenforceable owing to  non-
observance of the prescribed statutory formalities,” though
it was acted upon by both sides. No question arises here as
to the respondent’s title to the |and which apparently. has
been perfected by lapse of tine. But it is clear that no
ri ght of exenption has been established either on the /basis
of express or inplied

(1) (1878) 6 |.A 388. (3) (1883) '8 App.
Cas. 467.
(2) (1866) L.R 1 H L. 129. (4) (1884) 25 Ch. D
559.

8
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contract or on the basis of the equitable principles of part
performance or estoppel by acqui escence.

It was next contended that, on the analogy of the line
of cases holding that a limted interest in land could be
acqui red by adverse possession for over the statutory peri-
od, the respondent’s possession of the land in dispute
wi t hout payment of any quit rent or revenue for over 70
years to the know edge of the. Government perfected its
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title to hold the land free fromliability to pay |and
revenue. It is difficult to appreciate the argunment so far

as the claimto exenption is concerned. There is no question
here of acquisition of a limted interest in |land by adverse
possessi on. The respondent was asserting full ownership and
a right of exenption fromassessment and the Governnent
agreed wth that view as shown by their letter dated 26th
June, 1921, to the Land Acquisition Officer for the City of
Bonbay wherein they stated that "no Government claim in
respect of the |l and under acquisition (a portion of the |and
here in question) in the above nentioned case is nade as the
land vests in the Municipality." Be it noted that the
Government made no claimeven to a portion of the conpensa-
tion on the basis of any right of resunption reserved to
them the Resol ution of 1865 having nade no such reserva-
tion. The position then was that throughout the period of
adverse possession, the respondent Minicipality regarded
itself and was regarded by the Government as absolute owner
of the land with the additional right of exenption from
assessnent to | and revenue with the result that the Govern-
nment’s "right- to such property” (the subject of adverse
possession) was "extinguished" wunder section 28 of the
Limtation Act. But the right to levy |land revenue was no
part of the CGovernnment’s right to the property. It is a
prerogative right of the Crown which was placed” on a statu-
tory basis under the Bonbay City Land Revenue Act of 1876,
and could be exercised in respect of aland only. on the
footing that it belonged to another, the "superior holder",
for, the claimto | evy assessnent itself inplies a recogni-
tion of ownership in
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anot her. It is, therefore, difficult to see how  adverse
possession of the land could entitle the respondent to
exenption from assessnment of |and revenue.

It was said that the Government having intended to grant
the land on the terns that it was to be held free of quit
rent or revenue and the respondent having held the /land on
such terms claimng it to be exenpt fromassessnment, a'title
to hold it on those terns was perfected by the adverse
possession, the covenant for exenption from assessnent
forming part and parcel of the title. In other words, the
respondent shoul d be placed in the same position as if the
Government had nade a valid revenue free grant. The argunent
is, to my mnd, fallacious. |If the Governnent had given
effect to their expressed intention by executingan instru-
ment in witing observing the due formalities, the respond-
ent would, no doubt, have secured a valid title to the
property wth a contract binding the Governnent not to
charge revenue, supported as it was by consideration. But ,
as already stated, the Governnent’'s promse not to charge
and revenue was unenforceable fromthe inception,-and the
respondent’s adverse possession of the | and, though accompa-
nied by a claimto exenption fromrevenue, could not destroy
the Crown’s prerogative right to inpose assessnent on the
| and. A sonewhat anal ogous question arose in Goswam ni  Shri
Kamal a Vahooji v. Collector of Bonbay(1l). The CGover nnent
admitted that no Iand revenue had ever been charged in
respect of the land which was enjoyed by the holders for
nore than a century wi thout payment of revenue and it was
urged that in virtue of such a long enjoynent a |lost grant
of the land on the terns that it should be held free from
liability to pay revenue nust be presuned. Rejecting that
contention, their Lordships observed :--

"The appellant submits that in the circunmstances a | ost
grant should be presumed, and that this |ost grant shoul d be
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presuned to have contai ned an exenption fromland revenue or
a'right inlimtation of the right

(1) (1937) 64 |.A 334.
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of Governnent to assess the property. The law may presumne
the existence of a grant which has been | ost where it is
sought to disturb a person in the enjoynent of right which
he and his predecessors have i menorially enjoyed, but it is
a different thing to seek to presune that the Crown has by
some |l ost grant deprived 'itself of the prerogative power to
tax the property of its subjects, and their Lordships are of
opinion that this plea is untenable."” (italics mne).

The decision shows that exenption from Iand revenue
does not formpart and parcel of the title to land but is
collateral toit. |If a presuned |ost grant could not cover
it neither could title by adverse possession

| would allow the appeal but nake no order as to costs.

CHANDRASEKHARA Al YAR J.--1 had the advantage of reading
the judgnent  prepared by ny learned brother; M. Justice
Das, and 1 agree in the conclusion he has reached; but
wi sh to add a few words of 'ny own on sone of the points that
have been di scussed during the course of the hearing.

In the first place, there can be little doubt that the
wor d "rent" in paragraph 2 of the Government Resolution
of the 19th Decenber. 1865, nmeans "assessnent ". It is
true that this word /is used generally i'n cases of |landlord
and tenant, but when it is renmenbered that here the Covern-
ment was parting with the land vestedin the Crown in favour
of the Municipal Corporation of Bonbay, it can safely be
assuned or presuned that they were thinking not nmerely of
their rights as |andlord but also of their prerogative right
as well. That the land was going to be used for the build-
ing of markets for the benefit of the whole comunity and,
therefore, should not be charged with rent is a considera-
tion nore rel evant and appropriate to the prerogative 'right
to assess than to a right to collect rent in respect of a
transaction of |ease. Mrreover, it is well-known that when-
ever we speak of
61
a rent-free grant of an inamby the Government, what is
meant is |land revenue or assessnent.

The Resolution in question authorized the grant of the
site. There is apparently no grant in witing, conform ng
to the fornmalities prescribed by the law then in force.
Part of the site was wanted for the erection of stables and
the question of title to that portion was  considered and
decided in The Municipal Corporation of the Gty of Bonbay
v. The Secretary of State for India in Council [ (1), where
the Governnent gave the Miunicipality notice to quit’ and
brought a suit for rent on the alleged determ nation of the
tenancy. It is part of the same transaction with “which we
are concerned now, and it seens to nme that there was no
valid grant. The grant having been authorized, the Corpora-
tion went into possession and it is not denied that they
have built the Crawford Market at enornmous cost. Though the
grant was invalid, the Corporation has now acquired a title
by adverse possession to the site; this, however, is not the
case with reference to the stable site covered by the afore-
sai d Bombay deci sion. There the question was brought before
the Court, well within the 60 years’ period.

The Crawford Market site has been in the possession of
the Munici pal Corporation for over 60 years under an invalid
grant, a termof which was that no rent should be charged.
We are not concerned now with any question of ejectnent or
determ nation of tenancy. Could it be said that the right to
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| evy assessnment on the | and, enjoyed w thout any paynent of
any kind so far, was | ost by adverse possession ? | find it
difficult to give an affirmative answer. Before a right
could be said to be acquired or |lost by adverse possession

it must have been the subject of possession by a man w t hout
title as against the person with the rightful title. Ri ght
to levy assessnent is a prerogative right of the Governnent
and it is hard to conceive of a case where it could be said
to be | ost by adverse possession. True, there can be adverse
possession of a limted

(1) (1904) 1.L.R 29 Bom 580.
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right |like that of a nortgagee or a | essee or even a perna-
nent tenant, but still a right nust have been enjoyed by the
possessor adversely tothe claimof the true owner. It is
unnecessary to go into the w der question whether the denia
of the right to |l evy assessnment and possession of property
coupl ed with this denial for over a period of 60 years will
negative /that right; it is sufficient to say that no right
to levy  assessnent was exercised.in the case before us
bef ore March, 1938, and the denial was only afterwards.

This, however, does not determine the case in favour
of the appellant, as thereis a question of equity to con-
sider and on which the appellant failed in the court bel ow
In fact, it is the crucial point for determnation. When
the Architectural ' Inmprovenent Committee proposed to levy a
nom nal rent, the Governnment statedthat no rent need be
charged, as the markets to be built were for the benefit of
the whole community. This was a representation nmade by the
CGovernment when the site was given and possessi on was taken.
How far this representation was taken into consideration
when the Corporation of Bonbay took possession of the site
under the grant is not necessary to be considered at any
great length. It is just possible that they woul d have taken
the site even wth the nominal rent; but it is equally
possi bl e that had they known that the rent was in the nature
of assessnment and liable to enhancenent fromtinme to tinme or
periodically, they would have insisted on getting a site
free fromassessnent in consideration of the sites they gave
up for forming the eastern Boulevard. The all egation
i n.paragraph 7 of the plaint that the Corporation acted on
the faith of the terns contained in the grant has not been
deni ed by the Governnent.

The accident that the grant was invalid does not w pe out
the existence of the representation of the fact that it was
acted wupon by the Corporation. Even if the suit had been
brought w thin 60 years for ejectnent and the Corporation
had no answer to such a claim the right to | evyl assessnent
m ght have conceivably stood on a different footing. 1n any
event,
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there can be no doubt that it would have been competent for
a Court of equity to give conmpensation for the expenditure
and protect the possession in the neantine. Lord Kingsdown
refers to this aspect of the matter in Ransden v. Dyson (1).
In the present case, the Corporation stands on much firner
ground. They have acquired a title to the land which the
CGovernment cannot upset or challenge. This acquisition of
title is as a result of the law of limtation. It has
nothing to do with any conduct on the part of the Corpora-
tion which can be said to have rendered the representation
about non-liability to assessnent of no legal effect or
consequence. The invalidity of the grant does not lead to
the obliteration of the representation

Can the Governnment be now allowed to go back on the
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representation, and ,if we do so, would it not ampunt to our
count enanci ng the perpetration of what can be conpendiously
described as legal fraud which a court of equity must pre-
vent being commtted? |If the resolution can be read as
nmeani ng that the grant was of rent-free |land, the case woul d
cone strictly within the doctrine of estoppel enunciated in
section 115 of the Indian Evidence Act. But even otherw se,
that is, if there was nmerely the holding out of a promnse

that no rent will be charged in the future, the Governnent
must be deened in the circunstances of this case to have
bound thenselves to fulfil it. Wether it is the equity

recogni sed in Ranmsden’s case(1l), or it is sone other form of
equity, is not of nuch inportance. Courts nust do justice by
the pronotion of honesty and good faith, as far as it Ilies
in their power. As pointed out by Jenkins C.J. in Dadoba
Janardhan’s case (2), a different conclusion would be
"opposed to what is reasonable, to what is probable, and to
what is fair.”

I ‘am of ~the opinion that the decision of the Privy
Council  inAriff v. Jadunath (3) is not applicable to the
facts before us, as the doctrine of part perfornmance
(1) (1866) L.R 1 H L. 129.

(2) Dadoba Janardan v. The. Collector of Bombay (1901)
I.L.R,. 25

Born. 714.

(3) (1931) 58 I.A 9l
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is not being invoked here as in that case, to clothe a
person with title which he cannot acquire except by the
pursuit of or in conformty withcertain |egal fornms. Here,
as pointed out already, the Corporation becanme the full and
absol ute owner of the site on the | apse of SO'years fromthe
date of the grant.

Appeal dism ssed
Agent for the appellant: P.A Mehta.
Agent for the respondent: R A GoDi nd.




