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ACT:

Wakf Act 1954: Ss 15,36-Paynment of wages to Ilmans in
nosques-Held, it i's the responsibility of the Wkf Board-
Directions to Union of India and the Central Wakf Board to
prepare a scheme within six nmonths for different types of
nosques- Constitution of India, Articles 21, 14 and 23.

HEADNOTE:

A petition was filed in this court by Imans for enforcing
their fundanental right against exploitation by Wakf Boards.
Their claimwas based on the glaring disparity between the
nature of work and the amount ~of remuneration. The
petitioners sought a direction tothe Central and State Wakf
Boards to pay them basic wages. A higher pay scale was
claimed for degree hol ders.

The Union of India and various State Wakf Boards disputed
the manner of their appointnment, their right to receive any
payment, and absence of any relationship —of master and
servant. It was variously contended that they wer-e
appointed by Miutwallis, or in sone cases by the people  of
the locality where the nbsques were situated, and not by the
Wakf Boards; that under Islamic religious practice it is
vol untary service and there is no entitlenment to enolunents;
that a certificate froma registered institutionis not a
necessary requirement for leading in prayer. It was further
contended that the Wakf Boards faced financial difficulties.
The Punjab Wakf Board stated that |Imans of nobsques in
Punj ab, Haryana and H machal Pradesh were paid on the  basis
of their qualification. A pay scale was indicated, and the
Imans were paid regularly and treated as regul ar enpl oyees.
Allowing the petition, this Court,

HELD: (1) By Section 15 of the Wakf Act, the Wakf Board is
vested not only with supervisory and adnministrative powers
over the Wakfs but even the financial power vests in it.
One of the primary duties is to ensure that the income from
the Wakf is spent on carrying out the purposes for which the
743

Wakf was created. Msques are Wakfs and are required to be
regi stered under the Act, over which the Board exercises
control . Pur pose of their creation is conmunity worship.
The principal functionary to undertake it is the I mam It
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is the responsibility of the Wakf Board to ensure proper
mai ntenance of religious service in a nobsque. To say,
therefore, that the Board has no control over the nbsque or
Imamis not correct. (747-G H, 748A)
(2) 1In a series of decisions rendered by this Court it has
been held that right to life enshrined in Article 21 neans
right to live with human dignity. It is too late in the day
to urge that since Imans performreligious duties, they are
not entitled to emoluments. (748-E)
(3) Financial difficulties of the institution cannot be
above fundanental right of a citizen. |If the Boards have
been entrusted with the responsibility of supervising and
adm nistering the Wkf then, it is their duty to harness
resources to pay those persons who perform the nost
i mportant duty nanmely of leading comunity prayer in a
nosque, the very purpose for which it is created. (748-H)
(4) The Union of Indiaand the Central Wakf Board are to
prepare a scheme within a period of six nmonths in respect of
di fferent types of mosques: (7497-H)
The schenme shall take guidance fromthe scale
of pay prevalent” in'the State Punjab and
Haryana. (749-D)
Mosques -~ under control of the governnent will
not he governed by this order except if their
Imans are not paid any renuneration and have
no i ndependent neans of i ncore. The
CGovernment nmay then fix their - enolunments on
the basis as the Central Wakf Board nay do for
ot her ‘nosques. (749-C)
The State Boards shall ascertain the income of each npsque

and the nunber and nature of Imans required-full  tine or
part tinme-and their paynent is directed. (749-E)
The schene shall take account of npbsques which are small, or

in the rural area, or which have no source of income and
find
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ways to raise incone. (749-G

The order for paynent to Imans shall come into ‘operation
from1l Decenber 1993. Every State Board shall inplenent the
schene. (749-H, 750-A)

JUDGVMVENT:

ORI G NAL JURISDICTION: Wit Petition (c) No. 715 0of 1990.
Under Article 32 of the Constitution of India.

Gobi nda Mikhoty, R K. Jain, Yusuf H  Machhale, M. K
Anreswari, (N.P) R N Sachthey, N N Goswany, Ashwani kumar,
Mukesh K Gri, A K Sharna, B.K Prasad, (NP). M. /Ani
Katiyar, M. N ranjana Singh, S. Wasim A Qadri, B.K
Prasad, Nafis Ahmad Siddi qui, Asoar Ali Khan, A S. - Bhasne,
E.MS. Anam Sakil Ahmed Syed, Anil K.  Jha, Raj Kumar Mehta,
S.K. Agnihotri, B.R Jad, Anip Sachthey, Syed Ali ' Ahned,
Syed Tanweer Ahmad, Mhan Pandey, M Veerappa, K H Nobin
Singh S. K Mhta, Dhruv Mehta, Aman Vachher, P. K. Manohar
B. B. Singh, Aruneshwar Gupta and R Mohan for the appearing
parties.

The Judgnent of the Court was delivered by

R M SAHAI, J. Imans,incharge of religious activities of the
nosque’ (1) have approached this court by way of this,

representative, petition under Article 32 of t he
Constitution for enforcenent of fundanental right against
their exploitation by Wakf Boards. Rel i ef sought is

direction to Central and State Wakf Boards to treat the
petitioner as enployees of the Board and to pay them basic
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wages to enable themto survive. Basis of claimis glaring
di sparity between the nature of woirk and anount of

remuneration. Hi gher pay scale is clainmed for degree
hol ders.

Imans perform the duty of offering prayer (Namaz) for
congregation in nobsques. "Essentially the npbsque is a

centre of comunity worship where Muslins perform ritua
prayers and where historically they have al so gathered for
political, social and cultural functions'. (2) The functions
of the mosque is summarised by the 13th Century jurist |Ibn
Taymyah ’'as a. place of fathering where prayer was
cel ebrated and when public affairs were conducted . (3) 'A
nosques are where Muslimnen on an equalitarian basis rich
or poor, noble or hunble, stand in rows to perform their
prayers behind the imam (4) Ilmans are expected to | ook after
the cleanliness of nbsque, call azans fromthe balcony of
the mnarets to the whole religious neetings and propagate
the Islamc faith. They are expected to be
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well versed in-the Shariat, the holy Quran, the Hadiths,
et hi cs, philosophy, social, econonic and religious aspects.
"I mam or prayer |eader is the nost inportant appointee. In
the wearly days the ruler hinself filled this role; he was
| eader (imam of the governnent of war, and of the comon
salat ("ritual prayer"). Under the Abbasids, when the
caliph no |onger conducted prayers on-a regular basis, a
paid imm was appointed. Wile any prom nent or |earned
Muslim can have the honor of |eading prayers, each nobsque
specifically appoints a nman well~ versed in  theol ogica
matters to act as its imm He is in charge of the
religious activities of the nbsque, and it is his duty to
conduct prayers five times a day in front of Mhyab’. (5) On
nature of the duties performed by the inanms there is no
di spute. But both the Union of India and various State Wakf
Boards of different States which have put in appearance in
response to the notice issued by this Court have seriously
di sputed the manner of their appointrment, right to/ receive
any paynment and absence of any relationship of master and
servant. It is stated that the ‘imans or nuazzins are
appointed by the Miutwallis. According to them the Wakf
Boards have nothing to do either with their, appointnent _or
wor Ki ng. It is claimed that under TIslanmc reli gi ous
practice they are not entitled to any enolunments as a nmatter
of right as the Islanmic law ordains the imans to offer
voluntary service. They are said to be paid sone nbney out
of the donations received in nosques or by the Muitwallis of
the Boards. Their job is stated to be honorary and not
pai d. Nature of duty under Islamc Sharjat i's stated to
| ead prayers which is perfornmed voluntarily by any suitable
Musl i m wi t hout any nonetary benefit. Sonme of the affidavits
claim that they are appointed by people of the “locality.
The Uni on CGovernment has specifically stated that the | |slam
does not recognise the concept of priesthood as in other
religions and the selection of imans is the sol e prerogative
of the nenbers of the local comunity or the nmanaging
conmttee, if any, of the nbsque. According to Karnataka
Wakf Board Imanate in the nosque is not considered to be
enpl oynment . The all egation of the petitioners that due to
neagre payment they are humliated or insulted in the
society, is denied and it is claimed that they are
respectable persons who carry on the duty of Inamate as a
part of religious activity and not for earning bread and
butter. The Delhi Wakf Board pointed out that t he
honorarium is paid to an imamas a consideration for his
five tine presence in the nbsque regularly and punctually.
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The Board has denied any right to exercise an authority over
the nosque where imans and nuazzins are appointed by the
mutwal lis or by the managing conmittees. It is stated that
holding of a certificate froma registered institution to
enable a person to |ead the prayer is not necessary as the
only requirenent for being an i mfamunder the Sharjat is to
(1) to (5) The Encycl opedia of Religion Vol. 10 p- 121-122
746

have a thorough know edge of the holy Quaran and the rites,
rul es and obligations required for of fering prayers
according to the principles laid down by the Kuran and
Sunnah. The affidavit filed on behalf of Wakf Board has
poi nt ed out that nobsque can be categorised in five
cat egori es, one, which are wunder direct control or
managenent of the Governnent such as Mecca Masjid or the
nosque situated in public garden which are not governed or
regul ated by the MislimWakf Board , second, nosques which
are under the ~direct managenent of Wakf Board-, third,
nosques which are under the control of nutwallis under
various. Wakfs according to the wi shes of the Wakf as the
creator of the Wakf, fourth, nobsques which are not
registered with the Wakf Board and are managed by |oca
i nhabitants and are under the nanagement of the public who
of fer prayers regularly in a particular nosque-, and fifth,
nosques which are not managed by nmutwal lis . or the Mislin-is
of the locality. 1t is clained that imans of fourth and
fifth category are not regular and any Muslimcan lead the
prayers, whereas under the third category nobsques are having
regular imams. Financial difficulty of the Wakf Board to
nmeet the demand has al so been pointed out. The Pondicherry
Wakf Board has pointed that there is not even one  enpl oyee
except a peon working therein and, therefore, it is not
possi ble to neet the denmand of the inam It is also clained
that the Board has no control over the pesh-imanms as they
are considered to be well dignified personality of the
society and they are given due respect by the Mislim
conmunity as a whole. 1In the counter-affidavit filed by the
Punjab Wakf Board it has been stated that inmams of npsques
in Punjab were being paid on basis of their qualification
I mam Nazara (Muntaii grade) are in the scal e of Rs. 380-20-
58(025- 830- 30- 980, whereas Inmans Hafiz (Wasti grade),are paid
Rs. 445-20-645-25895-30- 1045, and | mam Alim(Mintaii grade)
are paid Rs. 520-20-720-25-97030-1120. They are also paid
Rs. 30 per nonth medi cal allowance and nuazzins are paid Rs.
310 per nonth. These scales were revised  in 1992.
According to them imans of all the npbsques in- Punjab
Haryana and Hi machal Pradesh which cone under the Punjab
Wakf Board are being paid regularly and they are treated as
regul ar enployees. The Sunni Central Wakf Board of " Utar
Pradesh filed only a Witten submi ssion stating that all the
sunni  nmosques were managed by nutwallis of the “concerned
managi ng conmittees and not by the Wakf Board.

The nosque differs from a church or a tenple in' nany
respects. Cerenoni es and service connected with marri ages and
birth are never perforned in nosques. Tile rites that —are
i mportant and integral functions of many churches such as
confessions, penitencies and confirmati ons do not exist in
the nmosques. (6) Nor any offerings are made as is comopn in
Hi ndu tenples. ’'In Miuslims countries nosques are subsidized
by the States, hence no collection of noney from the
conmunity is permtted. The Mnistry of Wakf (Endownents)
appoi nts the
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servant, preachers and readers of the Koran. Mosques in
non- Muslim countries are subsidised by individuals. They
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are admi nistered by their founder or by their special fund.
A caretaker is appointed to keep the place clean. The
muazzin cells to prayer five tines a day fromthe mnaret.
(7) In our country in 1954 Wakf Act was passed by the
Parliament for better administration and supervision of
Wakf s. To achieve the objective of the Act Section 9
provi des for establishment of a Wakf Board the functions of
which are detailed in Section 15. Sub-section (1) of it
reads as under
"(1) Subject to any rules that nay be nade
under this Act, the (general superintendence
of all wakfs in State in relation to al
matters, except those which are expressly
required by this Act to be dealt with by the
Wakf Conmi ssioner, shall vest)

established for the State; and it shall be the
duty of the Board so to exercise its powers
under~ this Act as to ensure that the Wkfs
under its superi ntendence are properly
mai nt ai ned controlled and adm ni stered and the
i ncome thereof is duly applied to the objects
and for the purposes for the objects and for
t he purposes for which such wakfs were created
or intended:
Provided that in exercising its powers under
this. Act in respect of any wakf, the Board
shalI' act in conformty with the directions of
the Wakf, the purposes of the wakf and any
usage or custom-of the wakf sanctioned by the
Muslim | aw'
Clause (b) of Sub-section (2) obliges the
board "to ensure that the incone and other
property of a wakf are applied to the | objects
and for the purposes for which that wakf was
created or intended".

The board is vested not only wth supervi sory and

admi ni strative powers over the wakfs but even the financia

power vests init. One of its primary duties is to ‘ensure

that the income fromthe wakf is spent on carrying out the

pur poses for which wakf was created.

Mosques are wakfs and are required to be registered under

the Act over which the board exercises control. Purpose of
their creation is comunity, worship. Namaz or Salat is-the
mandatory practice observed in every nosque.. "(Anpbng the
Five Pillars (arkan; so., rukn) of Islam it holds the
second nost inport, position, imediately after t he

decl aration of faith (shahadah) (8). The

(6) & (7) Encyclopedia, Britannica Vol. 18 P. 883

(8) The Encycl opedia of Religion Vol. 13 P. 20-21
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principal functionary to undertake it is the |mam The
objective and purpose of every npsque being comunity
worship and it being the obligation of board under the Act
to ensure that the objective of the wakf is carried on the
Board cannot escape fromits responsibility for proper
mai ntenance of religious service in a nobsque. To say,
therefore, that the Board has no control over the nbsque or
Imamis not correct. Absence of any provision in the Act or
the rules providing for appointnent of Imamor laying down
condition of their service is probably because they are not
considered as enployees. At the sane tinme it cannot be
di sputed that due to change in social and econonmic set-up
they too need sustenance. Nature of their job is such
that,they may be required to be present in the nosque nearly

in

t he

Boar
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for the whole day. There may be some who may perform the
duty as part of their religious observance. Still others
may be ordained by the conmunity to do so. But there are
| arge nunber of such persons who have no other occupation or
prof ession or service for their livelihood except doing duty
as |Imam What should be their fate? Should they be paid
any remuneration and if so how much and by whonf Accor di ng
to the Board they are appointed by the nutwallis and,
therefore, any paynent by the board was out of question

Prima.facie it is not correct as the letter of appointnents
issued in some states are fromthe Board. But assum ng that
they are appointed by the Muitwallis the Board cannot escape
fromits responsibility as the nmutwallis too u/s. 36 of the
Act are under the supervision and control of the Board. In
series of decisions rendered by this Court it has been held
that right to life enshrined in Article 21 nmeans right to
live with human ~dignity. It istoo late in the day,
therefore, to claim or wurge ‘that since Imans perform
religious duties they are not entitled to any enolunents.
What ever - may | eave been the ancient concept but it has
under gone- _change and evenin Mislim-countries npbsques are
subsidised and the Imans are paid their remruneration. We
are, therefore, not willing to accept the subm ssion that in
our set up or in absence of any statutory provision in the
Wakf Act the imans who | ook after the religious activities
of nobsques are not entitled to any renuneration. Mich was
argued on behalf of Union and the Wakf Boards that their
financial position '‘was not such that they can neet the
obligations of paying the imans as they are being paid in
the State of Punjab. It was also urged that the number of
nosques s so large that it would entail heavy  expenditure
whi ch the boards of different States would not be able to

bear. W do not find any co-relation between the two.
Financial difficulties of the institution cannot be ' above
fundanental right of a citizen: |f the boards have been

ent rusted with the responsibility of supervision and
adm nistering the wakf then it i's their duty to  harness
resources to pay those persons. who perform the nost
i mportant duty nanmely of |eading comunity prayer’ in a
nosque the very purpose or which it is created.
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In the circunstances we allow this petitions and issue
foll owi ng directions

(i) The Union of India and the Central Wakf Board will
prepare a schenme within a period of six nonths in respect of
different types of nobsques some detail of which has been
furnished in the counter affidavit filed by the Del hi \Wakf
Boar d.

(ii) Mosques which are under control of the Governnent shal
not be governed by this order. But if their inans are not
paid any remnmuneration and they have no i ndependent - incone.
The CGovernnent may fix their enolunents on the basis as the
Central Wakf Board may do for other npbsques in pursuance of
our order.

(iii) For ot her nosques, except t hose whi ch are
nonregi stered with the Board of their respective States or
whi ch are not manned by nenbers of Islamic faith the schene
shall provide for payment of renuneration to such |mans
taki ng gui dance fromthe scale of pay prevalent in the State
of Punj ab and Haryana.

(iv) The State Board shall ascertain income of each npsque
the nunber and nature of Imans required by it nanely ful
time or part tinme.

(v) For the full tine Punjab Wakf Board may be treated as a
guideline. That shall also furnish guideline for paynent to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

part tinme i mam
(vi) In all those nobsques where full tinme Imams are working
they shall be paid the renuneration determned in pursuance
of this order.
(vii) Part tinme and honorary Imam shall be paid such
remuneration and allowance as is determned under the
schene.
(viii) The schene shall also take into account those npbsques
which are snmall or are in the rural area or are such as
mentioned in the affidavit of Pondichery Board and have no
source of income and find out ways and neans to raise its
i ncorme.
(ix) The exercise should be conpleted and the schene be
enforced within six nonths.
(x) Qur order for paynent to |lnmanms shall cone into operation
from 1st Dec.
750
1993. I'n case the schene it not prepared within the tine
allowed then it shall operate retrospectively from 1st
Decenber,  1993.
(xi) The schene framed by the Central Wakf Board shall be
i mpl enented by every State Board.
The Wit Petition is decided accordingly. Parties shal
bear their own costs.
UR

Petition all owed.
751




