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ACT:

I ndian Registration Act (XVl of 1908), s. . 17--Transfer
of Property Act (IV of 1882), s.~ 58 (f)--Menorandum of
deposit of title deeds--Wen conpul sorily registrable.

HEADNOTE

The question whether a nenmorandum of deposit of title
deeds is conpulsorily registrable under section 17  of the
I ndi an Regi stration Act, 1908, as an instrument creating an
interest in inmmveable property, depends on whether the
parties intended to reduce their bargain regarding the
deposit to the formof a docurment . If so the docunent
requires registration. |If, on the other hand, its proper
construction and the surrounding circunstances lead to the
conclusion that the parties did not intend to do so,  there
being no express bargain, the contract to create the nort-
gage arises by inplication of the law from the deposit
itself with the requisite intention, and the docunent,
being nmerely evidential does not require registration. The
time factor is not decisive.

Where accounts relating to the appellant’s dealings 'wth
the respondents were taken on a certain date and the appel -
lant gave certain title deeds to the respondents for ' being
held as security for the anmounts then found due and ' which
may beconme due, and on the sane day the appellant gave a
menorandum to the respondents in the formof a letter —ad-
dressed to the respondents which stated: "W wite to put on
record that to secure the repaynent of the noney already due
to you from us on account of the business transactions
bet ween vyourselves and ourselves and the noney that nay
hereafter become due on account of such transactions we have
this day deposited with you the following title deeds rel at-
ing to our properties at...with intent to create an equita-
ble nortgage on the said properties to secure all noneys
including interest that may be found due ...."

Held that the parties did not intend to create charge by the
execution of the document, but nerely to record a
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transaction which had already been concluded and under
which rights and liabilities had already been created and
the docunment did not require registration
549

ol a Sundar achariar v. Narayana Ayyar (53 1. A 68) and
Hari Sankar Paul v. Kedar Nath Saha (66 |.A. 184) referred
to.

JUDGVENT:

APPEAL (Civil Appeal No., LXVIl of 1949) from a Judgnent
and Decree of the High Court of Judicature at Patna dated
the 11th March, 1947, in F. A. No. 218 of 1944. The nmteria
facts appear fromthe judgnent.

Shiva Prasad Sinha (Sri- Kishan, with hin) for the appel -
| ant .

B.K. Saran for the 1st respondent. Respondents 2 to 13 did
not enter appearance.

1950. May 5. ~ The judgnent of the Court was delivered by

PATANJALI —SASTRI J.--This appeal arises out of a suit
brought by the respondents agai nst the appellant and ot her
menbers of his joint famly to enforce a nortgage alleged to
have been created by the appellant by deposit of title deeds
on the 23rd COctober, 1936, at Cal cutta.

The short point’ for determination in the appeal is
whet her the nenmorandum signed and delivered by the appell ant
on 23rd Cctober, 1936, and relied upon by the respondents as
evidencing the creation of the nortgage was conpulsorily
regi strabl e under section 17

of the Indian Registration Act, 1908, and, —not having
been registered, was inadnissible in evidence to prove the
nortgage. The Subordi nate Judge of Darbhanga who tried the
suit, and the H gh Court at Patna on appeal, held that the
docunent did not require registration-and was adm ssible in
evi dence, and accordingly decreed the suit.

The question turns on the proper construction’/ of the
menor andum and the circumstances under which it was deliv-
ered to the respondents. According to the evidence of the
respondents’ wi tnesses which has been accepted by the
Courts below, the accounts relating to the appellant’s
dealings were examned on the 23rd Cctober, 1936, and a
large sum was found due to the respondents who denmanded

paynent . The appel | ant thereupon brought and gave certain
document s, being
550

title deeds relating to i mmovable properties. belonging to
his famly, for the purpose of being held as 'security. for
the anmpunts then due and to becone due on further dealings.
A draft of the menorandum was thereafter prepared which the
appellant took with himto be shown to his lawer - and he
returned in the afternoon, and signed and delivered it to
the respondents. Al this took place in Calcutta. The
menorandum is in the formof a letter addressed to the
respondents’ firmand is in the follow ng terns:

" W wite to put on record that to secure the repaynent
of the noney already due to you fromus on account of the
busi ness transactions between yoursel ves and oursel ves and
the noney that nmay hereafter becone due on account of such
transacti ons we have this day deposited with you the foll ow
ing title deeds in Calcutta at your place of business at No.
7 Sanbhu Mallick Lane, relating to our properties at Sanas-
tipur with intent to create an equitable nortgage on the
said properties to secure all noneys including interest
that may be found due and payable by us to you on account of
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the said transactions .......
A nortgage by deposit of title deeds is a formof nortgage
recogni sed by section 58 (f) of the Transfer of
Property Act which provides that it nay be effected in
certain towns (including Calcutta) by a person "delivering
to his creditor or his agent docunents of title to i movabl e
property with intent to create a security thereon." That is
to say, when the debtor deposits with the creditor the title
deeds of his property with intent to create a security, the
law inplies a contract between the parties to create a
nortgage, and no registered instrunent is required under
section 59 as in other forns of nortgage. But if the par-
ties choose to reduce the contract to witing,the inplica-
tion is excluded by their express bargain, and the docunent
will be the sole evidence of its terms. 1In such a case the
deposit and the docunent both formintegral parts of the
transaction and are essential ingredients in the creation of

the nortgage. As the deposit alone is not intended to
create the charge and the docunent, which

551

constitutes the bargain regarding the security, 1is also

necessary and operates to create the charge in conjunction
with the deposit, it requires registration under section 17
of the Indian Registration Act, 1908, as a non-testanentary
instrunment creating an‘interest in inmovable property, where
the value of such property is one hundred rupees and up-
wards. The tine factor is not decisive. ~ The docurment may be
handed over to the creditor along with the title deeds and
yet nmay not be registrable, asin Cbla Sundarachariar v.
Nar ayana Ayyar (1). O, it may be deliveredat a |later date
and neverthel ess be registrable, as in Hari Sankar Paul v.
Kedar Nath Saha (2). The crucial question is: Dd the
parties intend to reduce their bargain regardi ng the deposit
of the title deeds to the formof a docunent ? If so, the
docunent requires registration. ~1f, on the other hand, its
proper construction and the surroundi ng circunmstances |ead
to the conclusion that the parties did not intend to do so,
then, there being no express bargain, the contract to create
the nortgage arises by inplication of the law from the
deposit itself with the requisite intention, and the docu-
ment, being nerely evidential does not require registration
There are numerous deci sions, sone of themnot easy to
reconcile, where this question was considered with reference

to the docunent concerned in the particular case. It is
unnecessary to review them as the two | atest pronouncenents
of the Privy Council, to which reference ‘has been nude,
aptly illustrate cases falling on either side of the line.

In ol a Sundarachariar v. Narayana Ayyar (1) a signed nmeno-
randum was delivered to the nortgagee along with the title
deeds of certain properties deposited as security, The
menor andum stated’ ' As agreed upon in person, | have deliv-
ered to you the under-nentioned docunents as security," and
listed the title deeds deposited. It was held that the
menor andum was no nore than a nmere record of the particulars
of the deeds and did not require registration. The crite-
rion applied was: "No such menobrandumcan be wthin the
section (section 17 of the Registration Act) unless on its

face it enbodi es such terns (1) 58 . A 68.
(2) 66 1.A . 184.
S52

and is signed and delivered at such tinme and place and in
such circunstances as to lead legitimately to the concl usion
that, so far as the deposit is concerned, it constitutes the
agreement between the parties.” In Hari Sankar Paul v.
Kedar Nath Saha (1) the title deeds were deposited accompa-
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nied by a nmenorandum when part of the advance arranged for
was nmade. Sonme days | ater when the bal ance was advanced,
anot her nenorandum was delivered superseding the earlier
one, and this was a formal document stating the essentia
terns of the transaction "hereby agreed" and referred to the
noneys "hereby secured". It also conferred an express power
of sale on the nortgagee. Lord Macmillan, after review ng
the earlier decisions of the Board, held that the docunent
required registration, observing, "where, as here, the
parties professing to create a nortgage by a deposit of
title deeds contenporaneously enter into a contractua
agreement, in witing, which is made an integral part of the
transaction, and is itself an operative instrunent and not
nerely evidential, such a docurment nust, under the statute,
be registered."

Turning now to the nenorandum before us, it is clear, on
the face of it, that the parties did not intend thereby to
create ~the charge. The docunent purports only to record a
transaction which ~“had been concluded and under which the
rights ~and liabilities had been orally agreed upon. No
doubt it was taken by the respondents to show that the title
deeds of the appellant’s properties were deposited with them
as security for the noneys advanced by them and to obviate
a possible plea that the deeds were left with themfor other
pur poses, as indeed was contended by the appellant in his
witten statenent, taking advantage of the 'non-registration
of the nenorandumin question. But that is far fromintend-
ing to reduce the bargain to witing and nake the docunent
Othe basis of the rights and liabilities of the parties. In
agreement with ,the Hi gh Court, we are of opinion,. that the
menor andum delivered by the appellant along with the title
deeds
(1) 66 1.A 184.
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deposited,with the respondents did not require registration
and was properly admitted in evidence to prove the creation
of the charge.

The appeal fails and is dism ssed with costs.

Appeal dism ssed

Agent for the appellant: Tarachand Brijnohanlal. Agent for
respondent No.1l: S. P. Varna




