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ACT:

Constitution of India, 1950: Article 324. Election
Comm ssi on- President’ s Notification--Determ nation of nunber
and appoi ntnent of El ection Comm ssioners--Rules providing
tenure of 5 vyears or upto superannuation age of 65
year s- - Subsequent 'notification by President --Abolition of

the post of Election Comm ssioners-- Wether —mala fide,
whet her affects i ndependence of Election Conm ssion--Mteri-
al | oss to i ncunbent s- - Whet her exi-gency of

enpl oynment - - Fl ashi ng of photo graphs of El ection Conmi ssion-
ers while announcing their renmoval on T V deprecated.

El ection Commission--Salient features and conposition
of - Appoi nt nent of Chi ef El'ecti on Conmi ssi oner is
obl i gatory--Appoi ntmrent of other Election Conmm ssioners is
not obligatory--Conm ssion’s work ‘'shoul d warrant appoi nt nent
of other Election Conmssioners-Distinction in service
condi tions and tenure of the Chief Election Conmissioner and
ot her El ection Conm ssioners--Wat is--Chief Election Com
m ssi oner whether primus inter partes--Need for laying down
the procedure for transacting the business of Election
Conmi ssi on enphasi sed.

HEADNOTE

Article 324(2) of the Constitution enpowers the Presi-
dent to fix and appoint such nunber of Election  Conmission-
ers as he may fromtine to tinme determine. By a notification
dated 7.10.1989 the President fixed the nunber of ~ Election
Conmi ssi oner s at two. By another notification dat ed
16. 10.89, the President appointed the petitioner and anot her
person as El ecti on Conm ssioners. Sinultaneously, the Presi-
dent al so pronulgated the rules regulating the conditions of
service and tenure of the Election Conmi ssioners under which
an El ection Conmi ssioner was to hold office for a term of
five years or until he attained the age of 65 years whichev-
er was earlier.

However, on 1st January, 1990, the President issued two
notifications rescinding the earlier two notifications dated
7.10.89 and 16.10.89. Consequently, the two posts of Elec-
tion Comm ssioners were abolished and the appoi ntrent of the
petitioner and the other Election Comrm ssioner canme to an
end.
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The petitioner filed a wit petition in this Court
challenging the legality of the notifications dated 1st
January, 1990 contending that: (a) the El ection Comm ssion
being an independent body, the abolition of the posts of
El ecti on Conmi ssioners and their consequent renoval tanpered
with the i ndependence of the El ection Comm ssion directly or
indirectly; (b) in viewof the service rules nade by the
President the Election Conmi ssioners were entitled to con-
tinue in office for full tenure of five years or until they
attained the age of 65 years whichever was earlier; (c) the
notification abolishing the two posts and renoving the
petitioner and the other Election Comm ssioner were issued
mal a fide under the advice of the Chief Election Comm ssion-
er; (d) Petitioner’s renoval affected him materially; and
(e) the flashing of the photographs of the petitioner and
ot her Election Comm ssioner while announcing their renova
on the television during a news bulletin subjected them to
severe loss of dignity and reputation.

Di smissing the petition, this Court,

HELD: 1. The El ection Conmi ssion as envisaged by the
Constitution is an independent institution and has to func-
tion as such. In the discharge of its duties and functions
it is not anenable to the control of any other body. The
salient features of the conposition of the Election Comm s-
sion as given in Article 324 are that the Conmi ssion shal
al ways consist of a pernmanent incunbent, viz. the Chief
El ecti on Conm ssioner. But the President has al so been given
the power to appoint such nunber of other Election Conm s-
sioners as he may, fromtinme to tinme, fix. Wiile the ap-
poi nt nent of the Chief Election Comm ssioner is a nust, the
appoi ntnent of the other Election Comm ssioner or  Comm s-
sioners is not obligatory. The nunber ~of other El ection
Conmi ssioners is left to the discretion of the President
dependi ng upon the need felt fromtinme to time. [169A-B-(

1.1 However, in the matter of (the conditions of / service
and tenure of office of the Election Comm ssioners, a dis-
tinction is made between the Chief Election Conmi'ssioner on
the one hand and El ecti on Comm ssi oners and Regi onal Conmi s-
sioners on the other. \Wereas the conditions of service and
tenure of office of all are to be such as the President my,
by rule deternmine, a protection is given to the Chief  Elec-
tion Comm ssioner in that his conditions of service shal
not be varied to his disadvantage after his appointnment, and
he shall not be removed fromhis office ‘except -in Iike
manner and on the |like grounds as a judge of the Supremne
Court. These protections are not available either to the
El ection Commissioners or to the Regional Comm ssioners.
Their conditions
161
of service can be varied even to their disadvantage @ after
their appoi ntnent and they can be renoved on the reconmenda-
tion of the Chief Election Conm ssioner, although not other-
wise. Thus in these two respects not only the Election
Conmi ssioners are not on par with the Chief Election Comm s-
sioner, but they are also placed on par with the Regiona
Conmi ssi oners al though the forner constitute the Comm ssion
and the latter do not and are only appointed to assist the
Comm ssion. [169H, 170A-B-(

Article 324(4) though spells out the relationship be-
tween Election Commission and Regi onal Comm ssioners does
not help to throwlight on the relationship between the
Chi ef El ection Conmi ssioner and El ecti on Conmi ssioners inter
se. The fact that the Regional Comm ssioners are to be
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appointed by the President in consultation with the Comms
on to asist the Commission to performits functions, though
pl aces the El ection Comm ssioners on a hi gher pedestal than
t he Regi onal Conmi ssioners does not raise themto the status
of the Chief El ection Comrissioner. The Chief Election
Conmi ssi oner does not, therefore, appear to be primus inter
partes, i.e. first anong the equals, but is intended to be
placed in a distinctly higher position. Therefore, it cannot
be held that the El ection Comnr ssioners have the same powers
and the authority as the Chief Election Conm ssioner, and it
may well be that the Chief Election Conm ssioner has the
power to disregard and override the views of the Election
Conmi ssioners the abolition of their posts therefore |east
infringed on the independence of the Commission. [175B
174H, 175A, 170E, 180B8]

1.2 The petitioner and the other Election Conmi ssioners
were appointed when the work of the Conmission did not
warrant their appointment. It iis evident from record that
the then Governnent had thought it fit to nmake the two
appoi ntnents al t hough there was no need to do so. Wat ot her
consi derations weighed with the then Government in naking
the appointment is anybody’s guess, and the Court does not
propose to go into them However, it was expected that the
Union of India woul'd candidly admt the initial mstake of
making the said appointnments rather than defend them on
non-exi stent grounds. Not only there was no need for the
sai d appoi ntnents, but also the appointments-in the absence
of the definition of their roles in~ the Conmission were
creating an untoward and unworkabl e situation rendering the
Conmi ssion internally torn and ineffectual in its . function-
i ng. Thus the manner of appointnent of the Election Comm s-
sioners and the attitude adopted by themin the di scharge of
their functions was hardly calculated to ensure free and
i ndependent functioning of the Comm ssion, nmuch less its
snoot h wor ki ng. [175E, 179C-D, E, 178(C
162

1.2. In view of the fact that ‘there was no need for the
posts of the Election Commi ssioners at the tinme the appoint-
ments were nade and that in the absence of a clear defini-
tion of their role in the Conm ssion, particularly,  vis-a-
vis the Chief Election Comm ssioner, the appointnents were
an oddity, the abolition of the posts far fromstriking at
the independence of the Conmm ssion paved the way for its
snoot h and effective functioning. [179H, 180A]

2. The instant case is not a case of a premature term-
nation of service. It is a clear case of the abolition of
posts and the termi nation of the service is ~a consequence
thereof. Hence the termi nation of service is not open to
chal | enge on the ground of any illegality. [180D- F]

3. The allegations of nala fides against the /Chief
El ecti on Conmmi ssioner are hard to accept. The renoval of the
El ecti on Conmi ssioners was not on the recommendati ons of the
Chi ef El ection Conmm ssioner under the 2nd proviso to ' clause
(5) of the Article 324. Nothing has been brought on record
to show that even ot herwi se the Governnent while abolishing
the posts had acted on the suggestion of the Chief Election
Comm ssioner. On the other hand, the records shows that
al t hough there were bickerings even on petty issues, all the
deci sions were taken ultimately unaninmously. It is, however,
another thing that this unison in working, in the circum
stances, could not have been guaranteed for all time to
cone, and the Governnent if they desired the continuance of
the two Conmissioners had an option to nmake the rules of
busi ness. That the Governnent chose one rather than the
other option is no ground to allege mala fides against them
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and much less against the Chief El ection Conmi ssioner
[181B; 180F-H, 181A]

4. Material loss on account of cutting short of the
tenure is not unknown in a service career and is one of the
exi genci es of enploynent. The creation and abolition of post
is the prerogative of the executive, and in the present case
of the President. Article 324(2) leaves it to the President
to fix and appoint such nunber of Election Conmi ssioners as
he may fromtinme to tinme deternmine. The power to create the
posts is wunfettered. So also is the power to reduce or
abolish them |If, therefore, the President, finding that
there was no work for the El ection Conm ssioners or that the
El ecti on Conm ssion could not function, decided to abolish
the posts, that was an exigency of the office held by the
petitioner. [181C D

5. The flashing of the photographs of the petitioner and
the other El ection Conmissioner-in the news bulletin by the
Door darshan was
163
clearly uncalled for. Although there is nothing on record to
show at —whose instance it was done, yet the act deserves
condemmation in the strongest |anguage. It was wthin the
powers of the Governnment to investigate the incident and it
could have offered to investigate the event and to make
proper anmends to/ the petitioner and the other Election
Conmi ssioner. Instead it has casually disnissed the incident
by a mechanical denial of it. The attitude adopted by the
Governnment towards the erstwhile public servants is strongly
di sapproved. [182E-F-G H, 183A]

6. It appears that there is an inpression in some quar-
ters that if the Government admts its m stake whether it is
conmtted by the same Governnent or the earlier Government,
it loses its face. Nothing can be farther fromreality. In a
denocratic regine, the Governnment represents the people. It
adds to its respectability and credibility, if the Govern-
ment al so owns its mstakes frankly. [179D E]

7. In the absence of rules to(the contrary, the nenbers
of a multi-nmenber body are not and need not always be on par
with each other in the matter of their rights, authority and
powers. [174(C

7.1 It is an acknow edged rul e of transacting business
in a multimenber body that when there is no express provi-
sion to the contrary, the business has to be carried on
unani nously. The rule to the contrary such as the decision
by majority, has to be laid down specifically by spelling
out the kind of mmjority--whether sinple special of all the
menbers or of the nenbers present and voting etc. [174E]

7.2 1In a case such as that of the Election Comission
which is not merely an advisory body but an executive / one,
it is difficult to carry onits affairs by insisting on
unani nous decisions in all matters. No procedure “has been
| aid down for transacting the business when El ecti on Comm s-
sioners are appointed. Hence, a realistic approach demands
that either the procedure for transacting business is spelt
out by a statute or a rule either prior to or sinultaneously
with the appointnment of the El ection Conmi ssioners or that
no appointnment of Election Conmissioners is nmade in the
absence of such procedure. [174F-Q

8. There is no doubt that two heads are better than
one, and particularly when an institution like the Election
Comm ssion is entrusted with vital functions, and is arned

with exclusive uncontrolled power to execute them 'it’' is
both necessary and desirable that the powers are not exer-
cised by one individual, however, all-wise he may be. It

ill-conforms the tenets of the denpcratic rule. It is true
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that the inde-

164

pendence of an institution depends upon the persons who nan
it and not on their nunber. A single individual may sone-
times prove capable of withstanding all the pulls and pres-
sures, which many may not. However, when vast powers are
exercised by an institution which is accountable to none, it
is politic to entrust its affairs to nore hands than one. It
hel ps to assure judiciousness and want of arbitrariness. The
fact, however, renmanins that where nore individuals than one
man an institution, their role have to be clearly defined,
if the functioning of the institution is not to cone to a
naught. [178E-Q

JUDGVENT:

ORI G NAL JURI SDI.CTION:- Wit Petition (C No. 235 of
1990.

(Under Article 32 of the Constitution of india).

Copal - Subramani um M. Binu Tanta and S. Murlidhar for
the Petitioner.

Al tar Ahnad, Additional Solicitor General, Ms. A Subha-
shini, K Swam, C/S. Vaidyanathan and S.R Setia for the
Respondent s.

The Judgrment of the Court was delivered by

SAWANT, J. On 7th Cctober, 1989, by ~a notification
i ssued in exercise of the powers conferred by clause (2) of
Article 324 of the Constitution, the President fixed, unti
further orders, the number of Election Conmm ssioners (other
than the Chief Election Commssioner), at two. By a subse-
guent notification of 16th Cctober, 1989 issued under the
same provisions, the President appointed the petitioner and
one Shri V.S. Seigell as Election Conmmssioners we.,f. the
afternoon of that day. On the same day, by another notifica-
tion issued in exercise of the powers conferred by clause
(5) of Article 324 of the Constitution, the President nmade
rules to regulate the conditions of service and tenure of
office of the Election Conm ssioners (other than the  Chief
El ection Commissioner). These conditions |aid down, anong
other things, that an Election Conmissioner shall hold
office for a termof five years or until heattains the age
of 65 years whi chever happens earlier

2. On 1st january, 1990, in exercise of the powers
conferred under Article 324(2) of the Constitution, the
President issued two notifications-one rescinding, wth
i Mmediate effect, the notification of 7th Cctober, 1989
creating the two posts of Election Conm ssioners
165

and anot her rescinding, with i mediate effect, the notifi-
cation of 16th Oct ober, 1989 by which the appointment of
the petitioner and Shri V.S, Seigell was made. It is
these two notifications of ist January, 1990 which are
being assailed in the present petition
3. The grounds of attack are, firstly, once appointed,
an Election Conm ssioner continues in office for his ful
tenure determined by the rules nmade under Article 324(5) of
the Constitution which is five years or till the attainnment
of 65 years of age whichever is earlier. The President could
renove the petitioner only on the reconmendation of the
Chi ef Election Comm ssioner. He had otherwise no power to
cut short the tenure either under the Constitution or wunder
the rules. Hence, the rescission of the notifications of 7th
and 16th Cctober, 1989 by the inpugned notifications of 1st
January, 1990 is illegal. Secondly, it is urged that the
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El ection Conmission is an independent body and its independ-
ence is vital to free and fair elections which are a sine
gua non for denocracy. Any interference with the working of
the Election Commission, directly or indirectly is bound to
have adverse, effect on the health of our denobcracy. Hence,
it is of paranpunt inportance to the denocracy enshrined in
our Constitution that its independence is not eroded in any
manner. The device adopted in the present case, viz., of the
resci ssion of the notification creating the posts and there-
by abolishing the poets and thus renoving the petitioner and
the other Election Conm ssioner was an attenpt to renove the
El ecti on Commi ssioners which removal could not be effected
ot herwi se either under the Constitution or under the service
rules. The third attack is that the two notifications were
issued nmala fide under the advice of the Chief Election
Conmi ssioner with the sole object of getting rid of the
petitioner and the other El ection Commi ssioner because the

Chi ef Election Comm ssioner was fromthe beginning illdis-
posed towards the creation of the posts of the Election
Conmi ssioners. It is also alleged that there were differ-

ences of opinion between the Chief Election Conmi ssioner on
the one hand and the El ecti on-Comm ssioners on the other and
the forner desired that he should have the sole power of
decision-making in  all mtters. Lastly, it 1is/ contended
that the petitioner’s renoval affected himmaterially since
after a distinguisthed career as a civil 'servant he had
joined the Bihar Public Service Commission as its Chairnan
only on 30th Septenber, 1989 and had resigned the said post
on 14th Cctober, 1989 to join as Election Conm ssioner on
16th Cctober, 1989. His career was abruptly ended wthin
|l ess than three months thereafter. It was al so urged that
whi | e announcing the renoval, his photograph was flashed on
the television during a news-bulletin of 2.1. 1990 subject-
ing himto severe
166
loss of dignity and reputation. This act also shows nala
fides of the Janata Dal which was a part of the succeeding
government and had a prejudi ce against him

4. The petition is resisted by the 1st  respondent
(Union of India) and the 2nd respondent (the then Chief
El ection Commissioner). No separate counter-affidavit is
filed on behalf of the 3rd respondent El'ection Comm ssion
After the sad dem se of the 2nd respondent during the  pend-
ency of the petition, he was deleted as a party to the
petition. However, the reply filed by himis being relied
upon on behal f of the other respondents. In the reply filed
by the ist respondent, it is contended that the  President
had i ssued the inpugned notification rescinding the notifi-
cation of 7th October, 1989 in bona fide exercise of  his
power under the first part of clause (2) of Article 324
the Constitution which authorises the President to determ ne
t he strength of the Election Commission and fix the
nunber of El ection Conmi ssioners fromtime to time. There is
no limtation on the power of the President to determ ne and
fix the strength of the Election Conmission from tinme to
time. The exercise of the said power is based on the subjec-
tive satisfaction of the President formed on the advice
tendered by the Counsel of Mnisters. In support of this
contention, it is pointed out that whereas Article 324(2)
creates an obligation that the El ection Comm ssion shal
consist of the Chief Election Conm ssioner, as regards the
appoi ntnent of the other Election Conm ssioners and their
nunber, the matter is left, without any limtation, to the
di scretion of the President. It is further pointed out that
when the President had issued the notifications of 7th and
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16th Cctober, 1989, he had expected that on account of the
reduction in the lower-age limt of the voters from21 to 18
years necessitating revision of the electoral rolls and the
i mpendi ng statutes, viz., the Panchayat Raj and Nagar Palika
Bills, which were then before the Parlianent, the work of
the El ection Comm ssion would increase, and to cope up wth
the sane, the augnentation of the strength of the Election
Conmi ssiOn  was necessary. However, the electoral rolls
becamre ready and the two Bills in question |apsed on 13th
Cct ober, 1989. Hence, the augnmented strength was considered
surplus to the requirenment. A decision was ' therefore,
taken to abolish the posts and the inmpugned notification of
7th October, 1989 was resci nded. Consequent upon it, the
appoi ntnents of the petitioner and the other Election Com
m ssioner cane to an end. It was not necessary to issue
another notification to rescind the notification of 16th
Cctober, 1989 by which'the said appointnments were rmade.
However, by way of abundant precaution, the notification of
16th Cctober, 1989 was al so rescinded by another notifica-
tion
167
of 1st January, 1990. 1t was, thus, according to the 1st
respondent, a case of -a term nation of service of the peti-
ti oner consequent upon the abolition of the post. It was not
a case of a renoval of the petitioner fromservice as al-
leged by the petitioner. In the affidavit filed by the 2nd
respondent he has been candid in stating that there was in
fact no need of any Election Comm ssioner and the Chief
El ection Conmissioner along with his then nmachinery was
capabl e of coping with the work. However, after the appoint-
ment of the El ection Comm ssioners, the Election  Conm ssion
took decisions on all natters unani nously _although there
were differences of opinion. There was no-occasion for the
Chi ef El ection Conmi ssioner either to resent the appointnent
of the petitioner and the other El ection Comni ssioner or to
recommed their renoval. In fact, the petitioner hinself has
admtted on the petition that the Chief Election Conm ssion-
er had at no stage nade any recommendation for his renoval
or for the renmoval of the other Election Conm ssioner. He
has al so vehenently denied the all egations made against him
gua the various incidents and has contended the all his
actions were in conformty with | aw and the past practices
of the Conmi ssion.
5. Article 324 of the Constitution reads  as
fol | ows:
"324. Superintendence, direction and  contro
of elections to be vested in an Election
Conmi ssi on. -- (1) The superi nt endence,
direction and control of the preparation of
the electoral rolls for, and the conduct of,
all elections to Parlianent, and to t he
Legi sl ature of every State and of elections to
the offices of President and Vice-President
held wunder this Constitution shall be vested
in a Conmi ssion (referred to in this
Constitution as the El ection Comm ssion).

2. The Election Conmm ssion shal
consi st of the Chief Election Commi ssioner and
such number of other Election Comm ssioners,
if any, as the President may fromtine to tine
fix and the appointnent of the Chief Election
Comm ssi oner and other Election Conm ssioners
shall, subject to the provisions of any |I|aw
made in that behal f by Parliament, be made by
the President.
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(3) When any other Election Comm s-
sioner is so appointed the Chief Election
Comm ssi oner shall act as the Chairnman of the
El ecti on Commi ssion
168

(4) Before each general election to
the House of the People and to the Legislative
Assenbly of each State, and before the first
general election and thereafter before each
bi ennial election to the Legislative Counci
of each State having such Council, the Presi-
dent may al so appoint after consultation wth
the El ecti on Comm ssion such Regional Comm s-
sioners as he nmay consi der necessary to assi st
the El ection Commission in the perfornance of
the functions conferred on the Conmi ssion by
cl ause (1)

(5) Subject to the Provisions of any
law made by Parlianent, the conditions of
service and tenure of office of the Election
Conmi ssi oners and the Regi onal Conmni ssioners

shall be such-as the President may by rule
det er nmi ne:

Provided that the Chief Election
Conmi'ssioner shall not be renoved from his
of fice  except in |ike nanner ‘and on the |Iike

grounds as a Judge of the Suprenme Court and
the 'conditions of service of the Chief El ec-
tion Conm ssioner shall not be varied to his
di sadvantage after his appointment:

Provided further ~that any ot her
El ection Commi ssioner or-a Regional - Conmm s-
sioner shall not be renoved from office except
on the reconmendati on of the Chief Election
Commi ssi oner.

(6) The President, or the Governor
of a State, shall, (when so requested’ by the
El ecti on Conmi ssion, make available to the
El ection Commission or to a Regional Conm s-
sioner such staff as may be necessary for the
di scharge of the functions conferred on the
El ecti on Comm ssion by clause (1)."

The provisions of clause (1) of the Article show that
the superintendence, direction and control of the prepara-
tion of the electoral rolls for and the ~conduct of al
elections to Parliament and to the Legislature of every
State and of elections to the offices of the President and
Vice-President are vested in the Election Conmmission.. The
rel evant provisions of the Representation of the People Act,
1950 and of the Representation of the People Act, 1951
further show that various functions are entrusted -to, and
powers are conferred upon, the Conmission in the matter of
the conduct of election to the Parlianent
and to the Legislatures of the States. In the discharge of
these duties and in the exercise of these powers, the Com
m ssion has to act on its own and to take various dicisions
and i npl enent them as an i ndependent body. In the discharge
of its duties and functions, it is not anenable to the
control of any other body. There is no doubt, therefore,
that the Election Conm ssion as envisaged by the Constitu-
tion is an independent institution and has to function as
such.

6. The salient features of the conposition of the Elec-
tion Comm ssion as given in clauses (2), (3) and (4) of the
Article are that the Conmi ssion shall always consist of a
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per manent incunbent, viz., the Chief Election Comn ssioner
But the President has al so been given the power to appoint
such number of other Election Conm ssioners as may, from
time to time, fix. In other words, while the appointnent of
the Chief Election Comm ssioner is a must, the appointnent
of the other Election Conm ssioner or Conmi ssioners is not
obligatory. Wiat is further, the nunber of other Election
Commi ssioners is left to the descretion of the President
dependi ng upon the need felt fromtinme to time. This would
mean that both the increase and the reduction in the nunber
of the El ection Comm ssioners woul d depend upon the require-
ments of the tine as assessed by the President.

7. The power given to the President to appoint the Chief
El ecti on Conmi ssioner and other Election Conmissioners is
subj ect to the provisions of .any | aw that may be nmade by the
Parliament in that behal f. The Parliament has thus reserved
to itself the power to regul ate these appointments. It is
obvi ous” from clauses (2) and (3), that when the Comm ssion
consists ~only of Chief Election Commissioner, it is he who
al one constitutes the Commi ssion and acts as such. However,
when ot her El ecti on Comm ssioners are appoi nted, the Conm s-
sion consists of both the Chief El ection Comissioner and
the other El ection Comm ssioners and together they consti-
tute the Conmission. In such a case, the Chief Election
Comm ssioner acts/as the Chairnman of the El ection Conm s-
si on.

8. Cause (4) of the Article gives power to the Presi-
dent to appoint, after consulting the El ection Conmi ssion
such Regi onal Conmi ssioners as he may consi der necessary to
assist the El ection Comm ssionin the performance of the
functions conferred on the Conm ssion. The Regi onal. Conmm s-
sioners abviously do not constitute the Conmission but are
appointed to assist it.

9. However, in the matter of the conditions of service and
170

tenure of office of the Election Comm ssioners, a distinc-
tion is made between the Chief Election Comm ssioner on the
one hand and El ecti on Comm ssioners and Regi onal Conmi ssi on-
ers on the other. Wereas the conditions of service and
tenure of office of all are to be such as the President may,
by rule determne, a protection is given to the Chief Elec-
tion Conm ssioner in that his conditions of —service shal
not be varied to his disadvantage after his appointnment, and
he shall not be renobved fromhis office except in JIike
manner and on the |like grounds as a Judge of the Suprene
Court. These protections are not available either ~to the
El ection Commissioners or to the Regional  Conm ssioners.
Their conditions of service can be varied even to their
di sadvantage after their appointnment and they can be renoved
on the recommendation of the Chief Election Commissioner
al though not otherwise. It would thus appear that “in  these
two respects not only the El ection Conmi ssioners are not on
par with the Chief Election Conmm ssioner, but they are
pl aced on par with the Regi onal Comm ssioners although the
former constitute the Comm ssion and the latter do not —and
are only appointed to assist the Comi ssion

10. It is necessary to bear these features in mind
because although clause (2) of the Article states that the
Commission will consist of both the Chief Election Conms-

sioner and the El ection Comm ssioners if and when appoi nt ed,
it does not appear that the framers of the Constitution
desired to give the sane status to the Election Conmi ssion-
ers as that of the Chief Election Conmi ssioner. The Chief
El ection Commi ssioner does not, therefore, appear to be
primus inter parties. i.e., first anong the equals, but is
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intended to be placed in a distinctly higher position. The
conditions that the President nmay increase or decrease the
nunber of Election Comm ssioners according to the needs of
the time that their service conditions may be : varied to
their disadvantage and that they may be renoved on the
recommendati on of the Chief Election Commissioner nilitate
agai nst their being of the sane status as that of the Chief
El ection Commissioner. In this connection, the controversy
as to whether there should be a one nenber Commi ssion or a
mul ti-menber Commission also assumes a little inportance
since it throws light both on the genesis of Article 324 as
well as its inplications. W may first refer to the rel evant
di scussion on the subject in the Constituent Assenbly.

11. In the Draft Constitution, the present Article 324
was nunbered as Article 289. It appears fromDr. Anbedkar’s
i ntroductory comrents on the Article (Constituent Assenbly

Debates, Vol. VLIl p. 905) that the Drafting Committee
appoi nted on the Fundanen-
171

tal Rights had nade a report that the independence of the
el ections  _and the avoidance of any interference by the
executive in the elections to the legislature should be
regarded as a Fundanental Right and provided for, in the
Chapter dealing wth Fundanental Rights. When the nmatter
cane up before the House, it was decided to treat it as of
fundanental inportance but to provide for it in sonme other
part of the Constitution and not in the chapter dealing with
Fundament al Ri ghts.. The House had affirmed wi thout any Kkind
of dissent that in the interests of purity and  freedom of
el ections, the Comm ssion should be free fromany kind of
interference fromthe executive of the day. Article 289 (now
Article 324) was designed to carry out that part " of the
deci sion of the House. Explaining the provisions of ' clause
(2) of the Article, Dr. Anbedkar stated that there were two
alternatives before the Drafting Comittee, viz., either to
have a permanent body consisting of 4 or 5 nenbers  of the
El ecti on Commi ssion who woul d continue in office throughout
without any break, or to permt the President to  have an
adhoc body appointed at the time when there is an election
on the anvil. The Drafting Committee had steered a mddle
course. \What the Conmittee proposed by the said clause was
to have permanently in office one nman <called the Chief
El ection Comnissioner so that the skel eton nmachi nery would
al ways be available This was felt sufficient, taking into
consideration all exigencies At the same tinme, it was felt
that when the elections cone up, the President may ~add to
the machi nery by appointing other nenbers of the Comm ssion.
Commenting upon clause (4) of the then Article 289  (now
clause (5) of Article 324), Dr. Anbedkar stated as foll ows:
"So far as clause (4) is concerned, we have
left the matter to the President to “determ ne
the conditions of service and the tenure of
of fice of the menbers of the Election Conm s-
sion, subject to one or two conditions,  that
the Chief Election Comm ssioner shall not - be
liable to be renpoved except in the sane manner
as a Judge of the Supreme Court. If the object
of this House is that all matters relating to
El ecti ons should be outside the control of the
Executive Covernment of the day, it is abso-
lutely necessary that the new machi nery which
we are setting up, nanmely, the Election Com
m ssion should be irrenovable by- the execu-
tive by a nmere fiat. W have, therefore, given
"the Chief Election Comnissioner the sane
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status so far as renovability is concerned as
we have given to the Judges of the Suprene
Court. We, of course,do not propose to give
the sanme status to the other menbers of the
Conmi ssion. W have left the

172

matter to the President as to the circum
stances under which he would deem fit to
renove any other nenber of the Election Com
m ssion, subject to one condition that the
Chief Election Commissioner must reconmend
that the renoval is just and proper

(Enphasi s suppl i ed)

Prof. Shibban Lal Saksena wanted, anbng other things,
the appointnment of the Chief Election Comissioner as well
as of the Election Commi ssioners to be confirmed by two-
third majority in a joint session of both Houses of Parlia-
ment. He also wanted both the Chief Election Conmmi ssioner
and the Election Conm ssioners to be renoved by the sane
process, “viz., in like manner and on the |ike grounds as a
Judge of the Suprene Court, and non-variation of the service
condi tions of the Election Conmissioners to their disadvan-
tage as was provided for in the service conditions of the
Chief Election Conm ssioner. This amendnment was supported,
anmong others, by Pandit Hriday Nath Kunjru. The anendnents
were not accepted by the House, and the distinction between
the Chief Election Conmi ssioner and the El ecti on Commi ssion-
ers wth regard to the security of the service conditions
and the procedure of their removal was maintained as was
pr oposed.

12. It appears that the-issue whether the  Conm ssion
shoul d be uni-nenber or nulti-nenber had remained alive even
after the adoption of the Constitution, and it cannot be
said that it has lost its relevance even today. This is
clear fromthe Election Conmission’s reports of the earlier
period. The 2nd respondent in the Comm ssion’s report for
1986-87, had referred to this issue and observed therein, as
poi nted out by the petitioner hinself, as foll ows:

"though three of the fornmer Chief Election
Conmi ssi oners have opposed a multi-nenmber body
on the ground, inter alia, that quick deci-
sions are needed in Election nmatters and the
Conmi ssion acts in actual practice in consul-
tations with various authorities, agencies and
that a process of deliberation precedes

its decisions and there is considerable force
in what they have said, it would, in view of
the demand fromcertain quarters for a nulti-
menber Commi ssion, be desirable to exanmine the
proposal and take a decision after ascertain-
ing the views of the various political par-
ties. A suggestion to this effect was nade to
the Governnent by the Comm ssion through its
letter dated

173

Oct ober 29, 1986 to the Law M nister".

As stated by the 2nd respondent, the then Prine Mnister
had categorically stated in Parlianment in Decenber 1988 t hat
he was against a multi-menber Election Commssion. It is
presuned that this statement was made by the Prime Mnister
after the Governnent had considered the views expressed by
the 2nd respondent in his letter of 29th Cctober, 1986 to
the Law M ni ster.

13. Unfortunately, there was no discussion in the Con-
stituent Assenbly on the subject of the procedure to be
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adopted by the Commission in transacting its business when
El ection Commissioners are appointed in addition to the
Chi ef El ection Conmissioner. W are not aware as to what
preci se rel ati onship between the Chief Election Conmm ssioner
and the other Election Conmi ssioners, if and when appoi nt ed,
was assuned by the earlier three Chief Election Comm ssion-
ers when they opposed the nmulti-nenber Election Conm ssion
or what suggestion was nmade by the 2nd respondent wth
regard to the said relationship in his letter of 29th Octo-
ber, 1986 to the Law Mnister. As we have seen from the
provi sions of clause (3) of Article 324, all that the Arti-
cle says is that when any other Election Conm ssioner is
appoi nted, the Chief Election Comm ssioner shall act as the
Chai rman of the Election Conm ssion

14. What is, therefore, evident fromthe discussion of
the franers of the Constitution is, firstly, they did not
want to give the sane-status to the Election Conmi ssioners
as of the Chief El ection Comm ssioner and, secondly, they
wanted the Chief Election Comm ssioner to be in overal
control . ‘of~ the business of the Conmi ssion. The nearest
anal ogy of another Constitutional institution that comes to
our nmind in this connection, is that of the Council of
M ni sters under Articles 74 and 163 of the Constitution. The
Prime Mnister and the Chief Mnister, as the case may be,
are at the head of 'the Council of Mnisters and they togeth-
er with the other Mnisters constitute the «council. They
are, however, not bound by the views of the other Mnisters
and may even override them Nor have the other Mnisters the
same power as the Prime Mnister or the Chief Mnister.
There is also sone simlarity between the powers of the
Prime Mnister and the Chief Mnister on the one ‘hand and
the Chief Election Conm ssioner on the other, in the matter
of recomendations for the renoval of the other Mnisters
and Commi ssioners respectively. There i s no doubt that there
is an inportant distinction between the Council of Mnisters
and the El ection Commi ssion in that whereas the Prine Mnis-
ter or
174
he Chief Mnister is appointed by the President or the
CGovernor and he other Mnisters are appoi nted by the Presi-
dent or the CGovernor on he advice of the Prime Mnister _or
the Chief Mnister, the appointnent of both the Chief El ec-
tion Comm ssioner and the other Election Conm ssioners as
the |l aw stands today, is nade by the President under Artii-
cle 324(2) of the Constitution. It has, however, to be noted
that he provisions of the said Article have left the matter
of appointnment of the Chief Election Comm ssioner and the
ot her El ection Conm ssioners to be regulated by a lawto be
made by the Parlianent, and the President exercises the
power of appointing themtoday because of the Absence of
such law which has yet to be nmade. In pointing out these
simlarities we do not intend to place the two institutions
on par. Instead, we want to stress that in the absence of
rules to the contrary, the nenbers of a mnulti-nmenber  body
are not and need not always be on par with each other in-the
matter of their rights, authority and powers. In the case of
the functioning of the Council of Mnisters there is the
Westministerial Convention crystallised into an,unquestion-
able rule, to back it. W are not aware if there is any
El ection Commission in a simlar Constitutional framework as
ours in any other part of the world and of its conposition
and the manner of its working. But, if there is one, the
method of its working will be worth studying, in this con-
necti on.

15. It is further an acknow edged rule of transacting
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business in a nmulti-nmenber body that when there is no ex-
press provision to the contrary, the business has to be
carried on unanimusly. The rule to the contrary such as the
decision by mpjority, has to be laid down specifically by
spel ling out the kind of majority--whether sinple, special
of all the menbers or of the nmembers present and voting etc.
In a case such as that of the Election Comm ssion which is
not nerely an advisory body but an executive one, it is
difficult to carry on its affairs by insisting on unaninous
decisions in all matters. Hence, a realistic approach de-
mands that either the procedure for transacting business iS
spelt out by a statute or a rule either prior to or sinmulta-
neously wth the appointnent of the Election Conmm ssioners
or that no appoi ntnment of Election Commi ssioners is made in
the absence of such procedure. In the present case, admt-
tedly, no such procedure has been |aid down.

16. For this reason, again, we are not inmpressed by the
stress laid on behal f of the petitioner on the provisions of
clause (4) of Article 324 in relation to the appointnment of
the Regional Conmi ssioners.. The fact that the Regiona
Conmi ssi oners-are to be appoint ed
175
by the President in-consultation with the Conmission to
assist the Commssion to perform its  functions, though
pl aces the El ecti on Comm ssioners on a higher pedestal than
the Regional Conm ssioners, does not raise them to the
status of the Chief Election Commi ssioner. The provision is
intended to vest the President w th the powers of appoint-
ment of the Regi onal Conmi ssioners for a particul ar purpose,
and the framers of the Constitution, it appears, desired to
give a constitutional statusto the Regional Conm ssioners
al so, as and when they are appoi nted. The provision, though
spells out the relationship between Electi on Conm ssion and
Regi onal Commi ssioners, does not help tothrow light on the
relationship between the Chief Election Conmmi ssioner and
El ection Commissioners inter se. On the other hand, clause
(5) of the Article, by placing the Election Conm'ssioners
Regi onal Commissioners on par in the nmatter of service
conditions and their renovability, reinforces the assunption
that El ection Conmi ssioners do not enjoy the sane status and
authority as that of the Chief Election Comm ssioner

17. The experience of the short period during which the
petitioner and the other Election Conm ssioners were in the
Conmi ssion, as has been brought out in the petition and in
the counter filed by the then Chief Election Conmi ssioner
shows that were it not for the restraint and sagacity shown
by the Chief Election Comm ssioner, the work of the Comm s-
sion would have cone to a standstill and the Comm ssion
woul d have been rendered inactive.

18. In the first instance, the petitioner and the / other
El ection Comi ssioners were appoi nted when the work of the
Conmission did not warrant their appointnment. The ' reason
given by the ist respondent (Union of India), that on ac-
count of the Constitution (61st Anendment) Act reducing the
voting age and the ConstitUion (64th Anendrment) and (65th
Amendnent) Bills relating to el ection to the Panchayats and
Nagar Palikas, the work of the Conmmi ssion was expected to
increase and, therefore, there was need for nore Election
Conmi ssioners, cuts no ice. As has been pointed out by the
2nd respondent, the work relating to revision of electora
rolls on account of the reduction of voting age was conpl et -
ed in all the States except Assam by the end of July 1989
itself, and at the Conference of the Chief Electoral Ofi-
cers at Tirupati, the 2nd respondent had declared that the
entire preparatory work relating to the conduct of the then
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ensui ng general elections to the Lok Sabha woul d be conpl et -
ed by August in the whole of the country except Assam
Further, the Constitution (64th and 65th Anendnent) Bills
had already fallen in Parlianent, before the
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appoi ntnents. In fact, what was needed was nore secretaria
staff for which the Conmi ssion was pressing, and not nore
El ecti on Conmmi ssioners. Wat instead was done was to appoint
the petitioner and the other Election Comm ssioner on 16th
Cctober, 1989. Admittedly, further the views of the Chief
El ecti on Comm ssi oner were not ascertai ned before making the
said appointnments. In fact, he was presented with them for
the first tinme in the afternoon of the sane day, i.e., 16th
Oct ober, 1989.

What follows is nore instructive and interesting for it
| ends considerable forceto what the 2nd respondent has
stated in this connection inhis reply. Barely 24 hours
after the appointnent of the Election Conm ssioners, the
Principal Secretary to the Prime Mnister called on the 2nd
respondent ~in the forenoon of 17th Cctober, 1989 and con-
veyed to himthe desire of ‘the Prime M nister that the go., -
at elections to the Lok Sabha should be held on a particul ar
date and that the announcenment in that behal f shoul d be made
by the Conm ssion forthwith and before 2 p.m on that day,
in any case. It appears that the 2nd respondent took the
stand that it was for the Commi ssion and not for the Govern-
ment to fix the date of the election.” The new Election
Commi ssioners joined issue with himwith regard to his said
stand and insisted that the Commission forthwith make an
announcenment O the date of election as desired by the Prine
M ni ster.

19. W do not propose to refer to all the other disputes
whi ch arose between the Chief Election Conmmi ssioner on the
one hand and the petitioner and the other Election @ Comm s-
sioner on the other. But it appears fromthe contents of the
petition and of the reply filed by the 2nd respondent t hat
the petitioner and the other El ection Conm ssioner /praobably
m sunderstood their role and thought that they were appoint-
ed to control the Chief Election  Conm ssioner at  every
stage. This is evident fromtwo instances, anong others. It
appears that a Wit Petition No. 3205 of 1989 [lIndian Na-
tional Congress v. Election Comm ssion and Os.] was filed
in the Del hi Hi gh Court on Novenber 9, 1989, and a notice of
the sanme was received by the Conmission at about 6 p.m  on
the sanme day. According to the said notice, thewith peti-
tion was scheduled to come up for hearing before the High
Court on the follow ng day, i.e., Novenber 10, 1989. By the
time the notice was received in the office of  the COmm s-
Sion, the 2nd respondent as well as the El ection Conmission-
ers had left the office. The Deputy Election Conm ssioner
contacted the 2nd respondent at his residence over ‘the phone
and mentioned the names of sonme counsel and also referred to
the consistent practice of the Conmm ssion not to engage as
177
its counsel law officers of the Government of India in cases
where the party in power is a party to the suit. To the 2nd
respondent it was a matter of a routine nature in view of
the established practice of the Conm ssion, and he suggested
the nanme of one nmore counsel in addition to the names men-
tioned by the Deputy Election Comm ssioner. Accordingly, a
seni or advocate, Shri V (we are not nmentioning the ful
nanes of the Counsel here although they are candidly dis-
closed in the reply) was engaged, and he was briefed in the
matter fromabout 8 ppm to 9 p.m on that day, i.e., 9th
Noverber, 1989. Later on, the petitioner herein rang up the
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2nd respondent to say that Shri D, the then Additiona
Solicitor General be engaged to represent the Conmm ssion and
he also told himthat he was so advised by the Union Law
Secretary. The 2nd respondent told himthat firstly it was
too late and secondly it was contrary to the practice of the
Conmi ssion. Later on, it inspired that the petitioner rang
up the other Election Commissioner, Shri V.S. Seigell and
thereafter rang up the Deputy Election Conmissioner and
directed himto withdraw the brief fromShri Vwith a view
to entrust it to Shri D. In order to avoid any controversy,
the 2nd respondent acqui esced in the proposed appoint nent of
Shri  D. In the norning of both Novenber, 1989, Shri D was
approached to act as Conmission’'s counsel. He, however,
expressed his inability to do so. In the neanwhile, the
petitioner had sent a note against the alleged violation of
the procedure in that he and his other colleague were not
consulted while appointing Shri V. The withdrawal of the
brief from Shri V and the refusal of Shri D to appear in the
matter  placed the Election Conmission in an enbarrassing
position before the Hi gh Court since the Comm ssion was not
represented by any counsel as none of the standing counse
of the Central CGovernnment at the Del hi Hi gh Court was also
willing to act as the Commission’s counsel. An application
for adjournment of the matter to the following day, i.e., 1
1t h Novenber 1989 was made on behal f of the Conmi ssion which
was reluctantly granted by the Court as the follow ng day
happened to be a non-working day of the Court. It appears
that confronted with the said situation, the petitioner and
the other Comm ssioner realised their mstake and |ater
agreed to the engagenent of any other suitable counsel
Thereafter, Shri R another senior advocate was engaged who
represented the Conmi sSion before the H gh Court on 11th
Novenber, 1989.

The second instance gives a glinpse of a still nore
contentious attitude adopted by the petitioner. It  appears
that a "cl osed door" neeting of the Chief Electoral Oficers
was hel d on Decenber 14, 1989 and the Chief Election Conm s-
sioner in his inaugural speech had
178
referred to the policies, procedures-and practices to be
foll owed. The petitioner objected to this speech insisting
that before maki ng the speech he shoul d have been consulted.
He also objected to the manner in which the Chief Election
Conmi ssioner handled the subjects and the decisions were
taken in the neeting. This was so in spite of the fact that
the petitioner and the other El ection Conm ssioner had
participated in the Conference, and everyone participating
in it including the juniornost Chief Election Oficer. was
free to express his opinion on the matters covered in the
address and the decisions were arrived at on the basis of
the views expressed by the majority of the Chief  Election
Oficers.

20. Although the whole foundation of the contentions
advanced on behalf of the petitioner is the need to safe-
guard the independer of the Commi ssion, we are afraid that
the manner of appointnment the petitioner and the other
El ecti on Conmi ssioner, and the attitude adopted by them in
the discharge of their functions was hardly calculated to
ensure free and independent functioning of the Conm ssion
much less its smooth working. In the circunstances and in
the absence of rules to regulate the relationship between
the Chief EleCion Comm ssioner and the other Election
Conmi ssioners no one need shed tears that the posts were
abol i shed.

21. There is no doubt that two heads are better than
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one, and particularly when an institution like the Election
Commission is entrusted with vital functions, and is armed
with exclusive uncontrolled powers to execute them it is
both necessary and desirable that the powers are not exer-
cised by one individual, however, all-wi se he my be. It
ill-conforns the tenets of the denocratic rule. It is true
that the independence of an institution depends wupon the
persons who nan it and not on their nunber. A single indi-
vidual nmay sonetines prove capable of withstanding all the
pull s and pressures, which many nmay not. However, when vast
powers are exercised by an institution which is accountable
to none, it is politic to entrust its affairs to nore hands
than one. It helps to assure judiciousness and want of
arbitrari ss. The fact, however, remains that where nore
i ndi viduals than one, man an institution, their roles have
to be clearly defined, if the functioning of the institution
is not to come to a naught.

22.7 It is true that the Union of India in their reply
have not been all that candid with the reasons for the
abolition —of the posts. They have nerely stated that since
the Constitution (64th & 65th Anendment) Bills had |apsed
and the revision of electoral rolls on account of
179
the I owering of the age was al so conpl eted before the gener-
al elections which/'took place in Novenber, 1989, the reasons
and events whi ch occasi oned t he appoi nt nent of the Election
Comm ssioners ceased to exist, and the Government on assess-
ing the prevailing position bona fide cane to the concl usion
that the volume of work in the changed context and circum
stances did not warrant the continuance of the posts. These
reasons are not convincing since, as we have pointed out
earlier from the contents of the reply filed by the 2nd
respondent, they had ceased to be relevant even before the
appoi nt nent of the two Conmi ssioners was nade on 16th ' Ccto-
ber, 1989. Yet, the appointnments were nade and the rules
governing their service conditions were also promnulgated
si mul t aneously, which assured themthe tenure of five years
or upto the superannuation age of 65 years whichever hap-
pened earlier. The facts as they appear fromrecord, there-
fore, show that the then Governnent had thought it fit to
make the two appoi ntnents although there was no need to do
so. Wat other considerations weighed with the then Govern-
ment in making the appointnents is anybody’s guess, and we
do not propose to go into them But we expected that the
Union of India would candidly admit the initial mstake of
maki ng the said appointnments rather than defend them on"
non- exi stent grounds. It appears that there is an i npression
in some quarters that if the’ Governnent admits its m stake
whether it is conmtted by the sane Governnent or the earli-
er Governnent, it loses its face. Nothing can be farther
fromreality. In a denocratic regine, the Governnent repre-
sents the people. It adds to its respectability and ' credi-
bility, if the Government also owns its mistakes frankly.
The’ truth of the matter as is apparent fromthe record is
that not only there was no need for the said appointnents,
but the appointnments in the absence of the definition of
their roles in the Conm ssion, was creating an untoward and
unwor kabl e situation rendering the Conmission internally
torn and ineffectual in its functioning. There was, of
course, an option before the Governnent, viz., to continue
with the experinment of the multi-nenber Conm ssion by defin-
ing the roles of the new Conm ssioners. This course, howev-
er, mght have required either framng of the rules of
busi ness or enactnent of a statute or an anendnent to the
provisions of Article 324 in view particularly of the provi-
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sions of the 2nd proviso to clause (5) thereof. W express
no opinion on the sane except stating that if the said
course was thought of, it might have taken a considerable
time. In the meanwhile, the intractable situation in the
Conmi ssion’s working would have continued and mnight even
have deteri orat ed.
23. In the view that we have taken, nanely, that there was
no
180
need for the posts of the El ection Commissioners at the tine
the appointnments were nade and that in the absence of a
clear definition of their role in the Conm ssion, particu-
larly, vis-a-vis the Chief Election Conm ssioner, the ap-
poi ntnents were an oddity, the abolition of the posts far
from striking at the independence of the Conmission paved
the way for its smooth and effective functioning. In view
further of the fact that for reasons stated above, it is not
possi ble “to hold that the El ection Conmm ssioners have the
sanme powers and the authority as the Chief Election Comm s-
sioner, ‘and it may well be that the Chief Election Comm s-
sioner has the power to disregard and override the views of
the Election Comm ssioners, the abolition of their posts
| east infringed on -the independence of the Comni ssion.
Hence, we are not enanoured of the second contention ad-
vanced on behalf of the petitioner, viz. that the abolition
of the posts tanpered directly or indirectly with the inde-
pendence of the Conmi ssion

24. As regards the first contention, nanely, that in
view of the service rules, the Election Comm ssioners were
entitled to remain in their posts for a period of five years
or till they attained the age of 65 years whichever event
occurred earlier, we are of the viewthat this is not a case
of a premature termination of service: It is a clear case of
the abolition of posts on account of the reasons stated
earlier and the termination of the service is a consequence
thereof. Hence, the termi nation of service is not open to
challenge on the ground of any illegality. For the sane
reason, we are also not attracted by the argunent ‘that the
notifications abolishing the two posts and renoving the
petitioner and the other Election Commi ssioner were issued
mal a fide at the instance of the Chief Election Comm ssioner
who allegedly wanted to get rid of them W are satisfied,
on the basis of the record, that the Chief Election Conm s-
sioner had never recommended their removal. In fact, -the
petitioner hinself has adnmitted that his renoval and the
renoval of the other Election Commi ssioner was not ~on the
recomendati on of the Chief Election Conm ssioner under the
2nd proviso to clause (5) of Article 324. There is further
nothing brought on record by the petitioner to  show  that
even ot herw Se the Goverment while abolishing the posts had
acted on the suggestion of the Chief Election Conmissioner
On the other hand, it is clear fromthe contents of the
petition as well as the reply filed by the 2nd respondent
that although there were bickerings even on petty issues,
all the decisions were taken ultinmately unanimusly. It is,
however, another thing that this unison in working, in the
ci rcunst ances, could not have been guaranteed for all tine
to cone, and the Governnent if they desired the contintu-
ance of the two Comm ssioners has an option to make the
181
rules of business etc. as stated earlier. That the Govern-
nent chose one rather than the other option is no ground to
allege nmamla fides against themand nuch | ess against the
Chief Election Commissioner. It nmay be pointed out in this
connection that as admtted by the petitioner hinmself al-
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though the earlier three Chief Election Commissioners had
opi ned against a multi-nenber Conm ssion, the second re-
spondent Chi ef Election Comm ssioner was inclined in favour
of the concept. Hence, the allegations of nmala fides against
the Chief Election Conm ssioner are hard to accept.
25. The last of the contentions advanced on behalf of
the petitioner is in two parts. The first part relates to
the material |oss on account of the cutting short of the
tenure of the petitioner. Such loss is not unknown in a
service career and is one of the exigencies of enploynent.
The creation and abolition of post is the prerogative of the
executive, and in the present case of the President. Article
324(2) leaves it to the President to fix and appoint such
nunber of El ection Conmmi ssioners as he nmay fromtinme to tine
determ ne. The power to create the posts is unfettered. So
also is the power to reduce or abolish them If, therefore,
the President, finding that there was no work for the Elec-
tion Conmmissioners or that the Election Comm ssion coul d not
function, decided to abolish the posts, that was an exi gency
of the ‘office held by the petitioner. In fairness to the
petitioner, we may record here that Shri Gopal Subranmani am
appearing for himmade it clear at the very outset that the
petitioner had not approched the court to make a (grievance
of his material loss but to assert the principle that the
i ndependence of the Election Conm ssion should not be per-
mtted to be tanpered with, either directly or indirectly by
the subterfuge of the abolition of the posts.. W have dealt
with this aspect earlier inquite somedetai
26. W, however, find, sone force in the second part of
the contention. The petitioner in paragraph 30 of his peti-
tion has averted as follows:
"The abolition of the post of Election Conmnm s-
sioners was (lead news) in-the Doordarshan
H ndi News Bulletins at 730 pmand 8.40 pm
with photos of the two renmoved Conmi ssioners
being flashed on the TV screen. They quoted
the Governnent Press Note which sought to
justify abolition of the two posts on the
basis of a review of the work of the Election
Conmmi ssion but before that an earlier |eft-out
shot of the Prime Mnister’s Press Conference
was
182
shown in which viewers were nade to hear a
guestion of a Press report casting  aspersions
on the two newy appointed Election  Conm s-
sioners with the Prime M nister answering that
the CGovernment woul d review t hese appoi nt ments
along with other electoral reforns. This' was
clearly defamatory and it was clear to /every
viewer that the two El ection Commi ssioners had
been ’'removed’ for the reasons contained in
the insinuation of the press reporter and the
official reasons justifying abolition of the
posts were a nere eye-wash......... "

In their reply to this paragraph the Union of India in

par agraph 27 have st at ed:

"Wth reference to para 30, it is
submitted that the allegations and contentions
contained therein are irrelevant and have no
bearing on the issues arising in the wit
petition. The said allegations in any event
are not adnmtted. and the petitioner is put to
strict proof thereof."

Al though we do not find any substance in the grievance of
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the petitioner against the answer given by the Prine Mnis-
ter to the Press Reporter in the Press Conference, we do
find that the flashing of the photos of the petitioner and
the other Election Conmissioner in their Hndi News Bulletin
at 7.30 pmand 8.40 pm by the Doordarshan was clearly un-
called for. There is nothing on record to show at whose
instance it was done. But the act deserves condemmation in
the strongest |anguage. This nay probably be the first in-
stance where the photos of the officers whose services were
terminated had been flashed on the TV screen. That the
CGovernment should casually dismiss this incident by a me-
chanical denial of it, adds poignancy to the episode. W
wi sh that the Governnent had adopted a reasonable attitude
and given a plausible answer to the allegation. It was
within their powers toinvestigate the incident. |[nstead,
they have non-chalantly stated in the reply that "the said
al l egations in any event-are not admitted and the petitioner
is put to strict proof thereof". W must record our strong
di sapproval of the attitude adopted.by the Governnent to-
wards the erstwhile public servants. It has neither enhanced
the prestige of the Governnment nor of the public service.
That the flashing of the photos on the TV screen had not hi ng
to do with the validity of 'the abolition of the posts and
the consequential term nation of the services of the peti-
tioner and the other Election Conm ssioner is no argunent to
justify the event. CGovernnment could have offered to investi-
gate the
183
event and to nake proper anends-to the petitioner and the
other Election Conmssioner. This event was cited by the
petitioner as a proof of vindictiveness of the Janta Da
which was a partner in the then Governnent and which was
al l egedly aggrieved by the stand taken by the two Comm s-
sioners in the dispute relating to its synmbol in the 1989
elections. It was, therefore, all the nore necessary to dea
with it seriously. W, however, |eave the matter here be-
cause for the reasons we have di scussed earlier, the inci-
dent has no bearing on the result of the petition

27. The petition, thus, fails and the rule is dis-
charged. In the circunmstances of the case, there will be no
order as to costs.

.T.N A Petition di sm ssed.
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