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In Re: Vinay Chandra M shra, (1995) 2 SCC 584, this
Court found the Contemner, an advocate, guilty of committing
crimnal contenpt of Court for having interfered with and
"obstructing the course of justice by tryingto threaten,
overawe and overbear the court by using insulting,
di srespectful and threatening |anguage",” Wile awarding
puni shent, keeping in view the gravity of the contumacious
conduct of the contemmer, the Court said:

" The facts and circunstances

of the Present Case justify our

i nvoki ng the power wunder ‘Article

129 read with Article 142 of the

Constitution to awar d to the

contemmer a suspended sentence of

i mpri sonnment t oget her with

suspension of his practice as and

advocate in the nmanner directed

herein. W accordingly sentence the

contemer for his conviction for

t he of f ence of t he crimna

contenpt as under:

(a) The cont emner Vi nay

Chandra Mshra is hereby sentenced

to undergo sinple inprisonnent for

a period of six weeks. However, in

the circunmstances of the case, the

sentence will remain suspended for

a period of four vyears and may be

activated in case the contemer is

convicted for any other offence of

contenpt of court within the said

peri od; and

(b) The contemer shall stand

suspended from practising as an

advocate fro a period of three

years from t oday with t he

consequence that all held by himin

his capacity as an advocate, shal
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stand vacated by himforthwth.

Aggrieved by the direction that the "Contemer shal
stand suspended from practising as an Advocate for a period
of three years" issued by this Court by invoking powers
under Articles 129 and 142 of the Constitution, the Supreme
Court Bar Association, through its Honorary Secretary, has
filed this petition under Article 32 of the Constitution of
I ndia, seeking the followi ng relief:

" Issue and appropriate wit,

directi on, or decl arati on

declaring that the disciplinary

conmittees of the Bar Councils set

up under the Advocates Act, 1961

al one have exclusive jurisdiction

to inquire into ~and suspend or

debar an advocate from practising

law for prof essional or ot her

m sconduct , ari sing out of

puni shent inposed for contenpt of

court ~or ot herwi se and further

declare that the Suprene Court of

India or any H gh Court in exercise

of its inherent jurisdiction has no

such original ~jurisdiction, power

or aut hority i'n t hat regard

notw t hstanding the contrary view

held by this Hon'ble Court ~in

Contempt Petition (Crl.) No. 3 of

1994 dated 10. 3. 1995."

On 21.3.1995, while issuing Rule in the wit  petition,
foll owi ng order was nmade by the Division Bench
" The question which arises is

whet her the Suprene Court of India

can while dealing wth Contenpt

Proceedi ngs exercise power under

Article 129 of the Constitution or

under Article 129 read with Article

142 of the Constitution or under

Article 142 of the Constitution can

debar a practicing lawer from

carrying on his profession as a

| awyer for any period whatsoever,

We direct notice to issue on the

Attorney General of India and on

the respondents herein. Notice will

also issue on the application for

interimstay. Having regarding to

the inmportance of the aforesaid

guestion we further direct that

this petition be placed before a

Constitution Bench of this Court."

That is howthis Wit petition has been placed before
this Constitution Bench.

The only question which we are called upon to decide in
this petition is whether the punishnment for established
contempt of Court committed by an Advocate can include
puni shment to debar the concerned advocate from practice by
suspending his licence (sanad) for a specified period, in
exercise of its powers under Article 129 read with Article
142 of the Constitution of India.

Dealing with this issue, the three judge Bench in vinay
Chandra M shra’'s case (Supra), opined:

"The question now is what
puni shrent should be nmeted out to
the contemer. We have already
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di scussed the contenpt jurisdiction
of this Court under Article 129 of
the Constitution. That jurisdiction
i s independent of the statutory |aw
of contenpt enacted by Parlianent
under Entry 77 of List I of Seventh
Schedul e of the Constitution. The
jurisdiction of this Court, under
Article 129 is sui generis. The
jurisdiction to take cognizance of

the contempt as well as to award
puni shrent for it bei ng
constitutional, it cannot be

controll ed by any statute. Neither

therefore, the Contenpt of Courts

Act, 1971 nor the Advocates Act,

1981 can be pressedinto service to

restrict the said jurisdiction

The Court” repelled the arguments advanced on behal f of
the contemmer, the U P. Bar Association and the U P. Bar

Counci |, that the Court cannot - while publishing the
contemmer with any of the  "traditional" or "accepted"
puni shments for contenpt,  also suspend his licence to

practice as an advocate.” Since that power is specifically
entrusted by the Advocates Act, 1961 to the disciplinary
commttees of the State Bar Council and/or the Bar Counci
of India. The Bench opi ned:

What i's further, the

jurisdiction and powers of “this

Court under Article 142 ~which are

suppl enentary in nature and are

provided to do conplete justice in

any matter, are independent of the

jurisdiction and powers of “this

Court under Article 129 whi-ch

cannot be trameled in any way by

any statutory provision including

the provisions of the Advocates Act

or the contenpt jurisdiction of the

court including of this Court and

the contempt of Courts Act, 1971

being a statute cannot denude,

restrict or |limt the powers of

this Court to take action for

contenpt under Article 129.

M. Kapil Sibal, |earned senior counsel appearing for
the Supreme Court Bar Association, and Dr. Rajiv Dhawan
seni or advocate appearing for the Bar Council of U P. and
Bar Council of India assailed the correctness of the above
findings and submitted that powers conferred on this Court
by Article 142, though very wide in their aptitude, can be
exercised only to "do conplete justice in any case or cause
pendi ng before it " and since the i ssue of ’professiona
m sconduct’ is not the subject matter of "any cause" pending
before this court while dealing with a case of contenpt of
court, it could not nmake any order either under Article 142
or 129 to suspend the Iicence of an advocate contemmer, for
whi ch puni shnent, statutory provisions otherw se exist.
According to the learned counsel, a court of record under
Article 129 of the Constitution does not have any power to
suspend the licence of a |lawer to practice because that is
not a puni shment whi ch can be inposed under its jurisdiction
to punish for contenpt of Court and that Article 142 of the
Constitution cannot also be pressed into aid to make an
order which has the effect of assum ng "jurisdiction which
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expressly vests in another statutory body constituted under
the Advocates Act, 1961. The |Ilearned Solicitor Genera
submitted that under Article 129 read wth Article 142 of
the Constitution, this Court can neither create a
"jurisdiction" nor created a "punishnment" not otherw se
permtted by law and that since the power to punish an
advocate (for "professional msconduct”) by suspending his
licence vests exclusively in a statutory body constituted
under the Advocates Act, this Court cannot assune that
jurisdiction under Article 142 or 129 or even under Section
38 of the Advocates Act, 1961

To appreciate the subm ssions raised at the bar, let us
first notice Article 129 of the Constitution, it reads:

" 129. Suprene Court to be a court

of record. -
The Suprene Court shall be a court
of record and shall have all the

power. of such a court including the

power of ~ punish for contenpt of

itsel f".

The Article on its plain | anguage vests this Court with
all the powers of a court of record including the power to
puni sh for contenpt of itself.

The expression  Court of Record has not been defined in
the Constitution of India. Article 129 however, declares the
Supreme Court to be a Court of Record, while Article 216
declares a High Court also to be a Court of Record.

A court of record is a court, the records of which are
admtted to be of ‘evidentiary value and are not to be
qguesti oned when produced before any court.  The power that
courts of record enjoy to punish for contenpt is a part of
their inherent jurisdiction and is essential to enable the
courts to administer justice according tolaw in a regular
orderly and effective nmanner and-to uphold the nmajesty of
l aw and prevent interference in the due adm nistration of
justice.

According to Jowitt, Dictionary of English Law, First
Edition (p. 526) a court of record has been defined as:

" A Court whereof the acts and judicial proceedi ngs are

enrolled for a perpetual nmenory and testinony, and

whi ch has power to fine and inprison for contenpt of
its authority.

VWharton’s Law Lexi con, explains a court of record as: -

" Record, courts of, those

whose judicial acts and proceedi ngs

are enrolled on parchnment, for a

perpetual nenorial and testinony;

which rolls are called the Records

of the Courts, and are of such high

and supereni nent authority that

their truth is not to be called in

guestion. Courts of Record are of

t wo cl asses - Superi or and

Inferior. Superior Courts of Record

include the House of Lords, the

judicial Committee, the Court of

Appeal, the Hi gh Court, and a few

others. The Mayor' s Court of

London, t he Country Courts,

Coroner’s Courts, and other are

Inferior Courts , Coroner’s Courts,

and ot her are Inferior Courts,

Coroner’s Courts, and other are

Inferior Courts of Record, of which

the Country Courts are the nost
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i nportant. Every superior court of
record has authority to fine and

i mprison for cont enpt of its
authority; an inferior court of
record can only conmmi t f or

contenmpts conmitted in open courts,
in facie curice."
(Enphasi s Provi ded)

Ni gel Lowe and Brenda Sufrin in their treatise on the
Law of Contenpt (Third Edition) (Butterworths 1996), while
dealing with the jurisdiction and powers of a Courts of
Record in respect of crimnal contenpt say:

" The contenpt jurisdiction of

courts of record forns part of

their inherent jurisdiction.

The power that courts of

record enjoy to punish contenpts is

part of their i'nher ent

jurisdiction. The juridical basis

of .tthe~ inherent jurisdiction has

been wel | “descri bed by Master Jacob

as bei ng:

"t he aut hority of t he
judiciary to uphold, to protect and
to fulfil the judicial function of

admi ni stering justice according to
law in a regular, orderly _and
effecti ve manner.

Such a power is not -derived
fromstatute nor truly from the
comon law but instead flows from
the very concept of a court of
[ aw. "

Al courts of record have an
i nherent jurisdiction to punish
contenpts conmitted in their face
but the inherent power to  punish
contenpts committed out si de the
court resi des excl usively i-n
superior courts of record.

Superior Courts of records

have an i nherent superintendent
jurisdiction to punish contenpts
committed in connecti on with
pr oceedi ngs bef ore i nferior
courts."

(enphasi s ours)

Entry 77 of List | of the Seventh Schedule of the
Constitution provides for:

" Constitution, organisation, jurisdiction and powers

of the Supreme Court (including contenpt of  such

Court), and the fees taken therein; persons entitled to

practice before the suprene Court."

Entry 14 1l of the Seventh Schedule provides for
| egi slation in respect of

"Contenmpt of Court, but not including contenpt of the

Suprenme Court."

The | anguage of entry 77 of List | and entry 14 of List
1l of the Seventh Schedul e denpnstrate that the |egislative
power of the Parliament and of the State |legislature
extends to legislate with respect to natters connected with
contempt of court by the Supreme Court or the H gh Court,
subj ect however, to the qualification that such |egislation
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cannot denude, abrogate or nullify, the power of the Suprene
Court to punish for contenpt under Articles 129 or vest that
power in sonme other Court.

Besi des, Articles 129, the power to punish for contenpt
is also vested in the Supreme court by virtue of Article
142(2).

Article 142 of the Constitution reads:-
" 142. Enforcenent of decrees and orders of Suprene
Court and orders as to discovery, etc. - (1) The
Suprenme Court in the exercise of its jurisdiction my
pass such decree or make such order as is necessary for
doi ng conmplete justice in any cause or matter pending
before, it, and any  decree so passed or order so made
shall to enforceable throughout the territory of India
in such manner as nmay be prescribed by or under any |aw
made by Parliament and, until provision in that behalf
is so nmade, in such manner as the President may by
order prescribe.

(2) Subject to the provisions of any law made in this

behal f by Parliament, the Suprene Court Shall, as

respects the whole of the territory of India, have al
and every power to rmake any order for the purpose of
securing the attendance of any person, the di scovery or
production of ~“any documents, or the investigation or
puni shnment of 'any contenpt of itself.

It is, thus, seen that the power of this court in
respect of investigation or punishment of any contenpt
i ncluding contenpt « of itself, is expressly nade 'subject to
the provisions of any law nmade in this behalf by the
parliament’ by Article 142(2). However, the power to punish
for contenpt being inherent in a court of record, it follows
that no act of parliament can take —away that  inherent
jurisdiction of the Court of Record to punish for contenpt
and the Parlianent’s power of legislation on the ' subject
cannot, therefore, be so exercised as to stultify the status
and dignity of the Supreme Court ~and/or the Hi gh Courts,
though such a legislation may serve as a guide /'for the
determ nation of the nature of punishnment which this court
may inpose in the case of established contenpt. Parlianment
has not enacted any law dealing wth the powers of the
Supreme Court with regard to investigation and puni shnent of
contempt of itself. (W shall refer to Section 15 of t he
Contenpt of Courts Act, 1971, later on) and this Court,
therefore exercises the power to investigate and punish-for
contenpt of itself by virtue of the powers vested in it
under Articles 129 and 142(2) of the Constitution of |ndia.

The first Jlegislation to deal with contenpt of courts
in this country was the contenpt of courts Act, 1926. it was
enacted with a view to define and I|imt the powers of
certain courts for punishing contenpts of court., The
preanbl e to that Act stated:

" \Whereas doubts have arisen

as to the powers of a Hi gh Court of

judicature to punish contenpt of

courts and whereas it is expedient

to resolve these doubts and to

defi ne and [imt t he power s

exerci sable by High Courts and

Chief Courts in punishing contenpts

of Court: It is hereby enacted as

foll ows:"

Section 2 says :-
"Subject to the provisions of
sub-section (3), the Hi gh Courts of

Judi cature established by Letters
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patent shall have and exercise the
same  jurisdiction, power s and
authority in accordance wth the
same procedure and practice, in

respect of contempts of courts

subordinate to themas they have

and exerci se in respect of

contenpts of thenselves."

Since, the Act was enacted with a view to ’'renobve
doubts about the powers of the H gh Court to Punish for
contenpt’, it made no distinction between one Letters Patent
H gh Court and another though it did distinguish between the
Letter Patent High Courts and the Chief Courts. The doubt,
as a result of conflict of judicial opinion, whether the
H gh Court punish for contenpt of a court subordinate to it,
was removed by enactnent of Section 2 of the Act (supra).
The Contenpt of Courts  Act, ~1926 was replaced by the
contempt of Courts -act, 1952.. The 1952 Act made the
significant departures from the 1926 Act, First, the
expression “H gh Court" was defined to include the courts of
judicial Commissioner which had been excluded from the
purview of the 1926 Act and  secondly, the High Courts,
including the Court of Judicial conm ssioner which had been
excluded from the purview of the 1920 Act and Secondly, the
Hi gh Courts includingthe court of Judicial Conm ssioner
whi ch had been excluded fromthe purview of the 1926 Act and
secondly, the Hi gh Courts, including the court of a judicia
Commi ssioner, were  conferred jurisdiction toinquire into
and try contenpt of ‘itself or ~if any court subordinate to
it. irrespective of whether the contenmpt was alleged to have
been commtted within of outside the local limts of its
jurisdiction and irrespective of whether the person alleged
to be guilty of commtting contenpt- was wthin or outside
such limts. In the matter of inposition of punishment for
contenpt of courts, Section 4 of the 1952 Act Provided,

" Sec.4 Limt of punishnment

for contenpt of Court. save as

ot herwi se expressly provided by any

law for the tine being in force. A

contenpt of court may be punished

with sinple inprisonment for a term

which may extend to six nmonths, or

with fine which may extend to two

t housand rupees, or with both:

Provi ded that the accused may

be discharged or the punishnent

awarded may be remitted on apol ogy

being made to the satisfaction of

the Court:

Provided further t hat not

wi t hst andi ng anyt hi ng el sewhere

contained in any law for the tine

being in force, no H gh Court shal

i mpose a sentence in excess of that

specified in this Section for any

contenpt either in respect of

itself or of a court subordinate to

it."

Thus, wunder the existing legislation dealing wth
contempt of court, the H gh Courts and Chief Courts were
vested with the power to try a person for comtting
contenpt of court and to punish him for established
contenpt. The Ilegislation itself prescribed the nature and
type, as well as the extent of, punishment which could be
i nposed on a contemmer by the Hi gh Courts or the Chief
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Courts. The second proviso to Section 4 of the 1952 Act
(supra) expressly restricted the powers of the Courts not to
"inmpose any sentence in excess of what is specified in the
section" for any contenpt either of itself or of a court
subordinate to it.

After the Constitution of India was pronmulgated in

1950, it appears that on 1st of April, 1960, a Bill was
introduced in the Lok Sabha 'to consolidate and anend the
law relating to contempt of Court’. The Bill was exam ned by

the Government which felt that lawrelating to contenpt of
courts was "uncertain, undefined and wunsatisfactory" and
that in the light of the constitutional changes which had
taken place in the country, it was advisable to have to
entire | aw on the subject scrutinised by a special committee
to be set up for the purpose. Pursuant to that decision, the
Mnistry of Law on July 29, 1961 set up a Conmittee under
the Chairmanship of Shrii H N. Sanyal, Additional Solicitor
General of India. The Comrmittee cane to be known as Sanya
Conmittee and it was required:

(i) to examine the lawrelating to contenpt of courts
generally, and~ in particular, “the law relating to the
procedure for the punishment thereof:

(ii) to suggest anendnents therein with a view to
clarifying and reform ng the | aw wherever necessary; and

(iii) to make recomendations, for codification of the
law in the |ight of the examination nade."

The conmmittee inter-alia opinedthat Parlianment or the
concerned |l egislature has the power to legislate in relation
to the substantive |law of contenpt of the Supreme Court and
the H gh Courts Subject only to the qualification that the
| egi sl ature cannot take away the powers of the Suprene Court
or the H gh Court, as a Court of Record, to punish for
contenpt nor vest that power in some other court.

After the submission of the Sanyal” Committee Reports,
the contempt of Courts Act, 1952 was repeal ed and repl aced
by the contenpt of Courts Act, 1971 which Act was enacted to

"define and |limt the powers of certain courts in punishing
contenpt of courts and to regulate their procedure in
relation thereto". It would be proper to notice sone of the

rel evant provisions of the 1971 Act at this stage.
Section 2 (a), (b) and (c) of the Contenpt of Courts
Act, 1971 define contenpt of court as follows:-

"2. Definitions. - In this
Act, unless the context otherwi se
requires, -

(a) 'contenpt of court’ neans
civil cont enpt or crimna
cont enpt ;

(b) "CGivil contenpt’ neans
willful di sobedi ence to an

j udgrment, decree, direction, order
wit or other process of a court or
wi |l ful breach of an under taking
given to a court;

(c) 'crimnal contenpt’ neans
the publication whether by words,
spoken or witten, or by signs, or
by visible representations, or
otherwi se) of any matter or the
doi ng of any other act whatsoever
whi ch-

(i) scandalises or tends to
scandalise, or lowers or tends to
lower the authority of any court,
or
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(ii) prejudices, or interferes
or tends to interfere with, the due
course of any judicial proceedings;
or

(iii) interferes or tends to
interfere wth or obstructs or
tends to obstruct, t he
adm nistration of justice in any
ot her manner."

Section 10 provides :-

" Sec. 10. Power of Hi gh Court
to punish contenpts of subordinate
courts. - Every High Court shal
have and exerci se t he sane
jurisdiction, powers ad authority,
i n accordance jurisdiction, powers
and authority, in accordance wth
the same procedure and practice, in
respect of contenpts of courts
subordinate to it as it has  and
exercisesin respect-of contenpts
of itself:

Provided that no  H gh Court
shal | take cogni zance of a contenpt
alleged to have been conmmtted in
respect of a court subordinate to
it where such cont enpt is “an
of f ence puni shabl e under the I'ndian
Panel Code, 1860 (45 of 1860)."

The puni shment. for conmtting
contenpt of court is provided in
Section 12 of the 1971 Act which
reads: -

"12. Puni shrent for contenpt
of court. -(1) Save as otherwse
expressly provided in this Act or
in any other law, a contenpt of
court may be punished with sinple
i mprisonnent for a term which may
extend to six nonths, or with fine
which may extend to two thousand
rupees, or with both:

Provided that the accused may
be discharged or the punishnent
awarded my be remtted on apol ogy
being made to the satisfaction of
the court.

Expl anati on. - An apol ogy shal
not be rejected nerely on the
ground that it is qualified or
conditional if the accused nakes it
bona fi de.

(2) Notwi thstanding any thing
contained in any law for the tine
being in force, no court shal
i npose a sentence in excess of that
specified in sub-section (1) for
any contenpt either in respect of
itself or of a court subordinate to
it.

(3) Notwithstanding anything
contained in this section, where a
person is found guilty of a civi
cont enpt the court, i f it
considers that a fine will not neet
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the ends of justice and that a

sentence of i mpri sonnment is
necessary, shal I, i nst ead of
sent enci ng hi m to sinpl e

i mprisonnent, direct that he be
detained in a civil prison for such
peri od not exceeding six nonths as
it may think fit.

(4) Were the person found
guilty of contenpt of court in
respect of any undertaking given to
a court s a conpany, every person
who, at the time the contenpt was
conmtted, was in charge of, and
was responsible to, the conpany for
the conduct of the business of the
conpany, as well as the - conpany,
shal . be deened to be guilty of the
contenpt -and the puni shment may be
enforced, with the |leave of  the
court, by the detention in civi
pri son of each such person: -

Provi ded t hat not hi ng
contained in this sub-section shal
render any such person liable to

such punishnent /if he proves that
the contenpt '« was committed without
hi s know edge  or that he exercised
all due diligence to prevent its
conmi ssi on.

(5) Notwi thstanding anything
contai ned in sub-section (4), where
the contempt of court referredto
therein has been conmitted by a
conpany and it is proved that the
contenpt has been commtted wth
the consent or connivance of, or is
attributable to any neglect on the
part of, any director, nmanager
secretary or other officer of the
conpany, such director, rmanager
secretary or other officer shal
al so be deened to be guilty of the
contenpt and the punishment may be
enforced, with the |leave of the
court, by the detention in civi
prison of such director, rmanager
secretary or other officer.

An analysis of the above provision shows that sub-
section (1) of Section 12 provides that in a case of
establ i shed contenpt, the contemmer nmay be puni shed:

(a) with sinmple inprisonment by detention in a civil
prison; or

(b) wth fine, or

(c) with both.

A careful reading of sub-section (2) of Section 12 reveals

that the Act places an enbargo on the court not to imnpose a

sentence in excess of the sentence prescribed under sub-

section (1). A close scrutiny of sub-section (3) of Section

12 denonstrates that the legislature intended that in the

case of civil contenpt a sentence of fine alone should be

i mposed except where the court considers that the ends of

justice make it necessary to pass a sentence of inprisonment
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al so. Dealing with inposition of punishment under Section 12
(3) of the Act, in the case of Sm. Pushpaben and anot her

vs. Narandas V. Badiani and another. (1979) 2 SCC 394, this

Court opi ned:

A cl ose and carefu
interpretation of the extracted
section (Section 12(3)) |leaves no
room for doubt that the |egislature
intended that a sentence of fine
al one should be inposed in norma
ci rcumst ances. The st at ut e,
however, confers special power on
the Court to pass 'a sentence of
imprisonnent if it thinks that ends
of justice so require. Thus before
a Court passes the extreme sentence
of inprisonnent, it rust gi ve
speciial reasons after a  proper
application of its mnd that a
sent'ence of ~inprisonment along is
called for in a particular
situation. Thus, the sentence of
i mprisonnent is ~an exception while
sentence of fine isthe rule.”
Section 10 of the 1971 Act like Section 2 of the 1926

Act and Section 4 of the 1952 Act recognises the power which
a Hgh Court already possesses as a Court - of Record for
puni shing for contenpt of itself, which jurisdiction has now
the sanction of the Constitution also by virtue of Article

215.

The Act, however, does not deal with the powers of the

Suprenme Court to try or punish a contemmer for committing
contenpt of the Suprenme Court or the courts subordinate to
it and the constitutional provision contained in Articles
142(2) and 129 of the Constitution alone deal wth the
subj ect .

In S.K  Sarkar, Menber, " Board of Revenue vs. Vi nay

chandra M sra, (1981) 1 SCC 436, this court opined:

" Articles 129 and 215
preserve all the powers of the
Supreme Court and the High Court,
respectively, as a Court of Record
whi ch include the power to punish
the contenpt of itself. As pointed
out by this Court in Mhd. Ikram
Hussain v. State of U P. (AIR 1964
SC 1625), there are no curbs on the
power of the High Court to punish
for contempt of itself except those
contained in the Contenpt of courts
Act. Articles 129 and 215 do not
define as to what constitutes
contenpt of court. Parlianment has,
by virtue of the aforesaid entries
inlList | and List 11l of the
Seventh Schedul e, Power to define
and limt the powers of the Courts
in punishing contenpt of court and
to regulate their procedure in
relation thereto. Indeed, this is
what is stated in the preanble of
the Act of 1971".

(Enphasi s suppl i ed)
In Sukhdev Singh v. Hon'ble C.J.S. Teja Singh & Os.

AR 1954 SCR 454, while recognising that the power of the

Hi gh

Court to institute proceedings for contenpt and punish
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the contemmer when found necessary is a special jurisdiction
which is inherent in all courts of Record, the Bench opined
that "the naxi mum punishnment is nowlinted to six nonth's
sinmple imprisonment or a fine of Rs. 2,000/- or both"
because of the provision of Contenpt of Courts Act.
In Engl and, according to Hal sbury’s laws of England 4th
Edn. Para 97:
" There is no statutory limt
to the length of the term of
i mprisonnent which my be inposed
for contempt of court by the court
of Appeal, Hgh Court or Crown
Court. Simlarly the statutory
provi si ons rel ating to t he
suspensi on of sentences of
i mpri sonnent have no application to
conmittals for contenpt.
Al though there is no limt to
the l'ength of the termwhich may be
i mposed, the punishnent should be
comensurate to the offence. Thus,
where contenpt is conmitted ow ng
to a mstaken view of the rights of
the of fender, the punishment, where
i nprisonnent i's deenmed necessary,
shoul d be for a definite period and
shoul d not be severe."
Paras 99 and 100 to 105 of
Hal sbury’s Laws deal with the other
puni shments which —may be -inposed
for contenpt of court.
"99. Fines and security for good
behavior. The Court nmay, as an

alternative or in addition to
conmitting a contemer, _imnpose a
fine or require security for good
behavi or.

As in t he case of
i mprisonnent, there is no

statutory limt to the anmpunt of a
fine which the court can inpose.
100. G her renedies. As a further
alternative to ordering comittal
the court nmay, in its discretion
adopt the nore lenient course of
granting an injunction to restrain
repetition of the act of contenpt.
The court may al so penalise a party
in contenpt by ordering himto pay
the costs of the application

103. Fine. The court nmay, as an
alternative to comm ttal or
sequestration, inmpose a fine for
civil contenpt.

I n assessing the amount of the
fine, account should be taken of
the seriousness of the contenpt and
danage done to the public interest.
104. Qther renedies. The court nay,
inits own discretion, grant an
injunction, in lieu of commttal or
sequestration, to restrain t he
conmi ssion or repetition of a civi
contenpt. The court may in |lieu of
any ot her penalty require t he
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contemmer to pay the costs of the

notion on a comon fund basis.

105. Costs. The costs of an

application for comittal are in

the discretion of the court, and

shoul d be asked for on the hearing

of the application. The respondent

can as a general rule only be

ordered to pay costs if he has been

guilty of contenpt. An action is

mai ntai nable in the Queen’s Beach

Division to enforce an order nade

in the chancery Division to pay the

costs of a notion for conmittal."

(enphasi s suppl i ed)

Thus, the recogni sed and accepted puni shnents for civi
or crimnal contenpt of court-in English Law, which have
been followed and accepted by the courts in this country and
i ncorporated in thelndian law.in so far as, civil contenpt,
is concerned are:

i) Sequestration of assets:
ii) fine;
iii) commttal to prison

The object of punishment being both curative and
corrective these coercions are neant to assist an individua
conplainant to enforce his renmedy and there is also an
el ement of public policy for punishing civil contenpt, since
the adnministration of justice wouldbe undermined if the
order of any court of law is to be disregarded wth
i mpunity. Under some circunstances, conpliance of the order
may be secured without resort to coercion, -through the
contenpt power. For exanple, disobedience of an order to pay
a sum of noney nay be effectively countered by attaching the
earnings of the contemmer. |In the sane nmanner, committing
the person of the defaulter to prison for failure to conply
with an order of specific performance of conveyance of
property, may be net also by the court directing that the
conveyance be conpl eted by an appointed person. Di sobedi ence
of an undertaking may in the |like manner be enforced through
process other than commttal to prison as for exanple where
the breach of undertaking is to deliver possession of
property in a landlord tenant dispute. Apart from puni shing
the contemmer the Court to nmaintain the Majesty of Law may
direct the police force to be utilised for recover ~ of
possessi on and burden the contemmer with costs, exenplary or
ot herw se.

In so far as crimnal contenpt of court is concerned,
whi ch charge is required to be established Iike a crimna
charge, it is punishable by
(i) fine; or
(ii) by fixed period of sinple inprisonnment or detention in
a civil prison for a specified period; or
(iii) both.

In deciding whether a contenpt is serious enough to
nerit inprisonnent, the court wll take into account the
l'i kel'i hood of interference with the admnistration of
justice and the culpability of the offender. The intention
with which the act conplained of is done is a mteria
factor in determ ning what punishment, in a given case,
woul d be appropri ate.

The nature and types of punishnent which a court of
record can inpose, in a case of established contenpt, under
the common | aw have now been specifically incorporated in
the contenpt of Courts Act, 1971 in so far as the High
Courts are concerned and therefore to the extent the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 34

contenpt of Courts Act 1971 identifies the nature of types
of  puni shnents which can be awarded in the case of
established contenpt, it does not inpinge upon the inherent
powers of the High Court under Article 215 either. No new
type of punishment can be created or assumned

As already noticed, the parlianent by virtue of Entry 77,
List | is conpetent to enact a law relating to the powers of
the Suprenme Court with regard to contenpt of itself and such
a law nmay prescribe the nature of punishnent which may be
i nposed on a contemmer by virtue of the provisions of
Article 129 read with Article 142(2). Since, no such | aw has
been enacted by the parlianent, the nature of punishnent
prescri bed, under the Contenpt of Courts Act, 1971, nmmy act
as a guide for the Suprene Court but the extent of
puni shment as prescribed under that Act can apply only to
the High Courts, because the 1971 Act ipso facto does not
deal with the contenpt ~jurisdiction of the Suprene Court,
except that Section 15 of the Act prescribes procedural node
for taking cognizance of «crimnal contenpt by the suprene
Court also. Section 15, however, is not a substantive
provi si on-conferring contenpt jurisdiction. The judgnment in
Sukhdev Singh’s case (supra) as regards the extent of
"maxi mum puni shnent" ~which can be inmposed upon a contemer
must, therefore, be construed as dealing with the powers of
the High Courts only “and not of this Court in that behalf.
We are, therefore, doubtful of the validity of the argunent
of the | earned solicitor General  that the extent of
puni shrrent whi ch the suprene Court can inmpose in exercise of
its inherent powers to punish for contenpt of itself and/or
of subordinate courts can also be only to the extent
prescri bed under the contenpt  of Courts Act, 1971. W,
however, do not express any final opinion on that question
since that issue strictly speaking, does not arise for our

decision in this case. The question regarding the
restriction or limtation on the extent of punishnent, which
this Court may award while exercising its contenpt

jurisdiction may be decided in (a proper case, /when so
rai sed.

Suspending the licence to practice of any professiona
li ke a | awyer, doctor, chartered accountant etc. Wen such a
professional is found gquilty of comitting contenpt  of
court, for any specified period, is not a recognised or
accepted puni shnent which a court of record either under the
conmon |aw or under the statutory law can inpose, on a
contemmer, in addition to any of the .other  recognised
puni shrent s.

The suspension of an Advocate from practice and his
renoval from the State roll of advocates are  both
puni shnments specifically provided for wunder the Advocates
Act, 1961, for proven "professional msconduct’” of an
advocate. Wiile exercising its contenpt jurisdiction under
Article 129, the only cause or matter before this Court is
regardi ng comni ssion of contenpt of court. There is no cause
of professional msconduct, properly so called, pending
before the Court. This Court, therefore, in exercise of its
jurisdiction under Article 129 cannot take over the
jurisdiction of the disciplinary conmttee of the Bar
Council of the State or the Bar Council of India to punish
an advocate by suspending his |licence, which puni shment can
only be inposed after a finding of ’professional m sconduct’
is recorded in the manner prescribed under the Advocates Act
and the Rules framed thereunder.

When this Court is seized of a matter of contenpt of
court by an advocate, there is no "case, cause or matter"
before the Supreme Court regarding his "professiona
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m sconduct"” even though, in a given a case, the contenpt
conmitted by an advocate may al so anbunt to an abuse of the
privilege granted to an advocate by virtue of the licence to
practice law but no issue relating to his suspension from
practice is the subject matter of the case. The powers of
this Court, under Article 129 read with Article 142 of the
Constitution, being supplenmentary powers have "to be used in
exerci se of its jurisdiction” in t he case under
consi deration by this Court. Mreover, a case of contenpt of
court is not stricto senso a cause or a natter between the
parties inter se. It is a matter between the court and the
contemmer. It is not, strictly speaking, tried as an
adversarial litigation. The party, whi ch brings the
contumaci ous conduct of the contemmer to the notice of the
court, whether a private person or the subordinate court, is
only an informant and does not have the status of a litigant
in the contenpt of Court case.

The contenpt of court is a special jurisdiction to be
exercised sparingly and wth caution, whenever an act
adversely effects the adm nistration of justice or which
tends to _inpede its course or tends to shake public
confidence in the judicial institutions. This jurisdiction
may al so be exercised when the act conpl ai ned of adversely
effects the Majesty of Law or dignity of the courts. The
purpose of contenpt jurisdiction is to uphold the majesty
and dignity of the /Courts of law It i's an unusual type of
jurisdiction conbining "the jury, thejudge and the hangman"
and it is so because the court is not adjudicating upon any
claimbetween [litigating parties. ~This jurisdiction is not
exercised to protect the dignity of an individual judge but
to protect the admnistration of justice from being
maligned. In the general interest of ~the comunity it is
i mperative that the authority of _courts should not be
imperiled and there should be no unjustifiable interference
in the adm nistration of justice. It is a matter between the
court and the contemmer and third parties cannot intervene.
it is exercised in a summary manner in aid’ of the
adm nistration of justice, the mpjesty of Ilaw and the
dignity of the courts. No such act can be permtted which
may have the tendency to shake the public confidence in the
fairness and inpartiality of the adm nistration of justice:

The power of the Suprene Court to punish for contenpt
of court, though quite wde, is yet Iimted and cannot be
expanded to include the power to determ ne whether  an
advocate is also guilty of "Professional ~msconduct™ in a
summary manner, giving a go bye to the procedure prescribed
under the Advocates Act. The power to do conplete justice
under Article 142 is in a way, corrective power, which
gives preference to equity over law but it cannot be used to
deprive a professional |awer of the due process contained
in the Advocates Act 1961 by suspending his Ilicence to
practice in a sumary manner, while dealing with a case of
contenpt of court.

In Re: V.C. Mshra’s case (supra), while inmposing the
puni shnment of suspended sinple inprisonnent, the Bench, as
al ready noticed, punished the contemer also by suspending
his licence to practice as an advocate for a specified
period. The Bench dealing with that aspect opined:

It is not disputed that suspension

of the advocate from practice and

his removal fromthe State roll of

advocates are both puni shrents.

There is no restriction or

[imtation on t he nat ure of

puni shrrent t hat this Court nmay
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award while exercis
jurisdiction and

puni shments can be

t he Court may
exercising the said
( Enmphasi s

In taking this view,
and 142 of the Constitu
Advocat es Act, 1961. The

ng its contenpt
t he sai d

t he puni shment s

i mpose whil e
jurisdiction.

suppl i ed)

the Bench relied upon Articles 129
tion besides Section 38 of the
Bench observed:

" Secondly, it would al so nean
that for any act of contenpt of
court, if it also happens to be an

act of pr of essi onal m sconduct
under the Bar Council of India
Rul es, the courts including this
Court, will have no -power to take

action since the  Advocates Act
confers exclusive power for taking
action for such conduct” on the
di sciplinary comittees of t he
State Bar Council ~and the Bar
Council of India, as the case my
be. Such a proposition of law on
the face of it observes rejection
for the sinple reason that the
disciplinary jurisdiction of the

State Bar council and the Bar
Council of India to take action for
pr of essi onal m sconduct is

different from the jurisdiction of
the Courts to take action against
the advocates for the contenpt of
Court. The said jurisdiction co-
exi st court. The said jurisdiction
co- exi st "dependent |y of each
other. The action taken  under one
jurisdiction does not bar an action
under the other jurisdiction

The contention is al so
m spl aced for year another - and
equally, if not nore, inportant
reason. In t he mat t er of

di sciplinary wunder the Advocates
Act, this Court is constituted as
the fina'" Appellate authority under
Section 38 of the Act as pointed
out earlier. |In that capacity this
court can i npose any of the
puni shnments nentioned in Section
35(3) of the Act including that of
renoval of the name of the Advocate
from the State roll and of
suspending him from practice. |If
that be so, there is no reason why
his court while exercising its
contenpt jurisdiction under Article
129 read with Article 142 cannot
i npose any of the said punishnents.
The puni shments so inmposed will not
only be not against the provisions
of any statute, but in conformty
with the substantive provisions of
the advocates Act and for conduct
which is bot h a pr of essi ona
m sconduct as well as the contenpt
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of Court. The ar gunent has,

therefore, to be rejected.”
(Enphasi s suppl i ed)

These observations, as we shall presently denonstrate
and we say so with utnost respect, are too wi dely stated and
do not bear closer scrutiny. After recognising that the
disciplinary jurisdiction of the State Bar Council and the
Bar Council of 1India to take action for professiona
m sconduct is different fromthe jurisdiction of the courts
to take action against the advocates for the contenpt of
court, how could the court invest itself wth the
jurisdiction of the disciplinary conmttee of the Bar
Council to punish the concerned Advocate for "professiona
m sconduct” in addition to inposing the punishnent of
suspended sentence of inprisonment for committing contenpt
of court.

The plenary powers of this court under Article 142 of
the Constitution are inherent in the court and are
conpl ementary - to those powers which are specifically
conferred on the court by various statutes though are not
limted by those statutes. These powers al so exist
i ndependent of the statutes with a view to do conplete
justice between the parties. These powers also exists
i ndependent of the statutes with a view to do conplete
justice between the parties. These powers are of very wide
anplitude and are in the nature of supplenmentary powers.
This power, exists as a separate and-independent basis of
jurisdiction, apart. ‘fromthe statutes. It stands upon the
foundation, and the basis for its exercise nmay be put on a
different and perhaps. even wider footing, to prevent
injustice in the process of litigation and to do conplete
justice between the parties. This plenary jurisdiction is,
thus, the residual source of power which this Court nmay draw
upon as necessary whenever it is just and equitable to do so
and in particular to ensure the observance of the due
process of law, to do conplete justice between the parties.
This plenary jurisdiction is, ‘thus, the residual source of
power which this court nmay draw upon as necessary whenever
it is just and equitable to do so and in particular to
ensure the observance of the due process of law,~ to do
conplete justice between the parties, while adninistering
justice according to law. There is no doubt that it is an
i ndi spensabl e adjunct to all other powers and is free from
the restraint of jurisdiction and operates as a valuable
weapon in the hands of the court to prevent "clogging or
obstruction of the streamof justice". It, however, needs to
be renenbered that the powers conferred on the  court by
Article 142 being curative in nature cannot be construed as
powers which authorise the court to ignore the substantive
rights of a litigant while dealing with a cause  pending
before it. this power cannot be wused to ‘“supplant"
substantive law applicable to the case or cause  under
consi deration of the court. Article 142, even with the width
of its anplitude, cannot be used to build a new edifice
where none existed earlier, by ignoring express statutory
provisions dealing with a subject and thereby to achieve
sonmething indirectly which cannot be achieved directly.
Punishing a contemmer advocate, while dealing wth a
contenmpt  of court case by suspending his licence to
practice, a power otherwise statutorily available only to
the Bar Council of India, on the ground that the contemmer
is also an advocate, is, therefore, not pernmissible in
exerci se of the jurisdiction under Article 142. The
construction of Article 142 nust be functionally infornmed by
the salutary purpose of the Article viz. to do conplete
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justice between the parties. It cannot be otherw se. As
already noticed in a case of contenpt of court, the
contemrmer and the court cannot be said to be litigating
parties.

The Suprene Court in exercise of its jurisdiction under
Article 142 has the power to nake such order as is necessary
for doing conplete justice " between the parties in any
cause or matter pending before it." The very nature of the
power nmust lead the court to set limts for itself within
which to exercise those powers and ordinarily it cannot
di sregard a statutory provision covering a subject, except
perhaps to balance the equities between the conflicting
clains of the litgating parties by "ironing out the creases”
in a cause or nmatter before it. Indeed this Court is not a
court of restricted jurisdiction of only dispute settling.
it is well recognised and established that this court has
al ways been a law maker and its role travels beyond nerely
dispute settling. It -is a "problem solver in the nebul ous
areas". (See. K Verraswam vs. Union of India (1991 (3) SCC
655) but ' the substantive statutory provisions dealing with
the subject nmatter of a given case, cannot be altogether
ignored by this court, ~while nmaking an order under Article
142. Indeed, these constitutional powers can not, in any
way, be controlled by any statutory provisions but at the
same time these powers are not neant to be exercised when
their exercise nmay come directly in conflict with what has
been expressly provided for in statute dealing expressly
with the subject.

In Bonkya @B.S. Mne & O's. Vs. State of Mharashtra
(1995 (6) SCC 447) a bench of thi's court observed.

" The anplitude of powers avail abl e

to this Court under Article 142 of

the Constitution of I ndi a is

normal |y speaking not conditioned

by any statutory provision  but it

cannot be lost sight of that this

Court exercises jurisdiction under

Article 142 of the Constitution

with a viewto do justice between

the parties but not in disregard of

the rel evant statutory provisions."

Dealing with the powers of this court under Article
142, in Prem Chand Garg vs. Excise Conm ssioner, U P.
Al | ahabad, (1963) Supp. 1. S.C R 885) it was said by the
Constitution Bench:

“In this connection, it my

be pertinent to point out that the

wi de powers which are given to this

court for doing conplete justice

bet ween the parties, can be used by

this court for instance, in adding

parties to the proceedi ngs pending

bef ore it, or in adm tting

addi ti onal evi dence, or in

remandi ng the case, or in allow ng

a new point to be taken for the

first tine. It is plain that in

exercise these and simlar other

powers, this Court would not be

bound by the rel evant provisions of

procedure if it is satisfied that a

departure from the said procedure

is necessary to do conplete justice

bet ween the parties.

That takes wus to the second
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argunent urged by the Solicitor-
General that Art. 142 and Art. 32
shoul d be reconcil ed by the
adoption of the rule of harnonious
construction. In this connection,
we ought to bear in mnd that
though the powers conferred on this
Court by Art. 142(1) are very wi de,
and the sane can be exercised for
doi ng conplete justice in any case,
as we have already observed this
Court cannot even under Art. 142(1)
nmake an order plainly inconsistent

with t he express statutory
provi si ons of substantive |aw, nuch
| ess, i nconsi st ent with any
Consti tutional provi si on: There

can,  therefore be no conflict
between Art. 142(1) and Art. 32. In
the ‘case of KM Nanavati v.  The
State of ~Bonbay (1961) 1 S.CR
497) on which the solicitor-Genera
relies, it was conceded, and
rightly, that wunder Art. 142(1)
this Court had the power to grant
bail in cases brought before it,
and so, there was obviously  a
conflict between the power vested
in this court . under the “said
Article and that vested in the
Governor of the State under Art.
161. The possibility of a conflict
bet ween these powers necessitated
the application of the rule of
har moni ous construction.  The said
rul e can have no application of the
present case, because on a fair
construction of Art. 142(1), this
Court has no power to circunscribe
the fundanental right guaranteed
under Art. 32. The existence of the
said power is itself in dispute,
and so, the present is clearly
di stingui shable from the case of
K. M Nanavati."
(Enphasi s ours)
In Re: Vinay Chandra M shra’'s case (supra), the three
the three judge Bench did notice the observations in Prem
Chand Garg’'s case (supra) but opined

" In view of the observations
of the latter Constitution Bench on
the point, the observations nade by
the mgjority in Prem Chand Garg’' s
case (supra) are no |onger a good
law. This is also pointed out by
this Court in the case of Mhamed
Anis Vs. union of India & Os.
(1994  (Supp.1) SCC  145) by
referring to the decisions of Delh
judicial Services Vs. State of
Gujarat (supra) and Union Carbide
Cor poration Vs. Union of India
(supra) by observing that statutory
provi si ons cannot override the
constitutional provi si ons and
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Article 142(1) bei ng a
constitutional power it cannot be
limted or conditioned by any
statutory provision. The Court has
t hen observed t hat it is,
therefore, clear that the power of
the Apex Court under Article 142(1)
of the Constitution Cannot be
di luted by statutory provisions and
the said positionin law is now
well settled by the Constitution
Bench decision in Union Carbide’ s
case (supra)."
(Enphasi s suppli ed)
Commenting upon the observations in Prem Chand Garg’ s case
(supra) the Bench further opined:

" Apart from - the fact that
these observations are nmade wth
reference to the powers of this
Court under ~Article 142 which are
in the nature of ~supplenentary
powers and not with reference to
this Court’s power under Article
129, the said observation have been
explained by / this Court in its
latter decisions in Delhi Judicia
services Association v. State of
Guj arat (supra) = and Union Carbide

corporation v. Uni on of I'ndi a
(1991) 4 SCC 574). In paragraph 51
of the former decision, it has

been, with respect, rightly pointed

out that the said observations were

made in the context of fundamenta

rights. Those observations have no

bearing on the present issue. No

doubt, it was further observed

there that those observations have

no bearing on the question in.issue

in that case as there was. no

provision in any substantive law

restricting this Court’s power to

guash proceedings pending before

subordinate courts. But it was al so

added there that this Court’s power

under Article 142(1) to do conplete

justice was entirely of different

| eave and of a different quality.”

As we shall presently see, there is nothing said in
either Del hi Judicial Service Association's case (supra) or
the Union Carbide’s case supra) from which it my be
possible to hold that the law laid down in Prem Chand Garg’s
case (supra) is "no longer a good |law'. Besides, we also
find that in Mohd. Anis case referred to by the Bench, there
is no reference made to Prem Chand Garg' s case at all

In Delhi Judicial Service Association Tis Hazari vs.
State of Gujarat & Os. etc. etc. (1991 (3) SCR 936) the
foll owi ng questions fell for determn nation.

" (a) whether the Suprene Court has

i nherent jurisdiction or power to

puni sh for contenpt of subordinate

or inferior courts wunder Article

129 of t he Constitution, (b)

whet her the inherent jurisdiction

and power of the Suprenme Court is
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restricted by the Contenpt of
Courts Act, 1971, (c) whether the
incident interfered with the due
admi ni stration of justice and
constituted contenpt of court, and
(d) what puni shment  shoul d be
awarded to the contemmers found
guilty of contenpt."

The Court observed
"Article 142(1) of the constitution
provi des that Supreme Court in
exercise of its jurisdiction may
pass such decree or nake such order
as is necessary for doing conplete
justice in any 'cause or 'matter’
pendi ng before it. The expression
"cause’ or 'matter’ woul d include
any proceeding pending in court and
it woul d coveral nost every kind of
proceedi ng in court including civi
or crimnal . The inherent power of
this Court under Article 142
coupled wth the pl enary and
resi duary powers under Articles 32
and 136 enbraces power to quash
crimnal proceedi ngs pending before
any court to do conplete justice in
the matter before this Court."”

M. Nariman urged that Article
142(1) does not contenplate any
or der contrary to statutory
provisions. He placed reliance on
the Courts observations in Prem
Chand Garg Vs. Excise Comm ssi oner

U P. Allahabad 91963 Supp. (1 SCR
885 at 889) and A R Anthulay Vs.
R S. Nayak and Anr. (1988 (2) SCC
602) where the Court observed that
though the powers conferred on this
Court under Article 142(1) are very
wi de, but in exercise of that power
the court cannot nmke any order

pl ai nly i nconsi st ent with the
express statutory provi si ons of
substantive law. It may be noticed

that in prem Chand Garg’s and
Antul ay’ s case (supra) observations
with regard to the extent of this
Court’s power under Article 142(1)
were rmade in the cont ext of
f undanent al rights. Those
observati ons have no bearing on the
guestion in issue as thereis no
provision in any substantive |aw
restricting this Court’s power to
guash proceedi ngs pending before

subordi nate court. This Court’s
power under Article 142(1) to do
"conplete justice" is entirely of

different level and of a different
quality. Any prohi bition or
restriction contained in ordinary
| aws cannot act as a limtation on
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the constitutional power of this
Court. Once this Court has selling
of a cause or matter before it, it
has power to issue any order or
direction to do "conplete justice"
inthe matter. This constitutiona
power of the Apex Court cannot be
l[imted or restricted by provisions
contained in statutory law "
The Bench went on to say:

"No enactnent mnmade by Central or
State Legislature can |limt or
restrict the power of this Court
under Article 142 of t he
constitution, the ~court nust take
into consideration the statutory
provi sions regulating the matter in
di spute. What would be the need of
"conpl ete justice" in a cause or
matt'er woul d depend upon the facts
and circumstances of each case and
while exercising that ~power the
court would takeinto consideration
the express provi si ons of a
substantive statute. Once this
Court has taken seisin of a case,
cause or matter, it has power to
pass any order or issue direction
as may be necessary to do conplete
justice in the matter. ~This has
been the consistent view of this
Court as would appear from the
decisions of this court in State of
U P. Vs. Poosu & Anr. (1976 (3) SCR
1005; Ganga Bishan & Ors. Vs. Ja
Narain (1986 (1) SCC 75; Navnit R
Kamani & O's. Vs. Jai Narain (1988
(4) SCC 387); B.N Nagarajan & Os.
vs. State of Mysore & Ors. (1986
(3) SCR 682): Special Reference No.
1 of 1964, (supra), and Harbans
Singh vs. State of UP Os.
(supra) ."

(enphasi s suppli ed)
In AR Antulay Vs. Nayak and Anr. (1988 (2) SCC 602) a

seven Judge Bench of this Court said:

" The reliance placed in this
context on the provisions contained
in Articles 140 and 142 of the
Constitution and Section 401 read
with Section 386 of the Cr. P.C
does not also help. Article 140 is
only a provi si on enabl i ng
parliament to confer supplenentary
powers on the Suprene Court to
enable it to deal nore effectively
to exerci se the jurisdiction
conferred on it by or under the
Constitution. Article 142 is also

not of rmuch assistance. In the
first place, the operative words in
that article, again are "in the
exercise of its jurisdiction" . The

Suprenme Court was hearing an appea
fromthe order of discharge and
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connected natters. There was no
i ssue or controversy or discussion
before it as to the conparative
nerits of a trial before a Specia
judge vis-a-vis one before the Hi gh
Court. there was only an ora
request said to have been nmade,
admttedly, after the judgrment was
announced. Wde as the powers under
Article 141 are, they do not in ny
vi ew, envi sage an order of the type
presently in question. The Nanavati
case, to which reference was nade

by Shri Jethnal ani, . involved a
totally di f ferent type of
situation. Secondly, -it.is one of

the contentions of the -appellant
that \an order of" this type, far
from being necessary for " doing
conplete justice in the cause or
matter pending before the court,
has actually resulted in-injustice
an aspect discussed a little later.
Thirdly, however wde and plenary
the | anguage /'of the article, the
directions given by the Court
shoul d not be inconsistent with,
repugnant for « in violation of the
specific provisions of any statute.
If the provisions of the 1952 Act
had with Article 139-A and Sections
406-407 on the C. P.C. do not
permt the transfer of the case a
Special judge to the Hi gh Court,
that effect cannot be achi eve
indirectly.™
(Enphasi s suppl i ed)

In Union Carbide Corpn. Vs. Union

of India, (1991) 4

SCC 584, a constitution Bench of this Court dealt with the
ambit and scope of the powers of this

142

of the Constitution. The Bench

observations of the mgjority in PremCh
Conmi ssioner, U P., 1963 Supp. (1) SCC
observations made in AR Antulay vs.
SCC 602 and observed:

"It is necessary to set at
rest certain msconceptions in the
argunents touching the scope of the
powers of this Court under Article
142(1) of the Constitution. These
i ssues are matters of seri ous
public inportance. The proposition
that a provision in any ordinary
law irrespective of the inportance
of the public policy on which it is
founded, operates to limt the
powers of the Apex Court under
Article 142(1) is unsound and
erroneous. In both Garg as well as
Antul ay cases the point was one of

viol ati on of constitutiona
provi si ons and constitutiona
rights. The observations as to the
ef f ect of inconsistency with

statutory provisions were really

court under Article

consi der ed the
and Garg vs. Excise
885 as well “as the
R S. Nayak (1988) 2
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unnecessary in those cases as the
decisions in the ultimte anal ysis
turned on t he br each of
constitutional rights. We agree
with Shri Nariman that the power of
the Court under Article 142 insofar
as quashing of crimnal proceedings
are concerned is not exhausted by
Section 320 or 321 or 482 C. P.C
or all of them put together. The
power under Article 142 is at an
entirely different |evel and of a
different quality. ‘Prohibitions or
l[imtations or provisions contained
in ordinary l aws cannot, i pso
facto, act as  prohibitions of
[imtations on the constitutiona

powers under Article 142. Such
prohi'bitions or limtations in the
statutes nmight enbody and reflect
the schene of a particular Jlaw,

taking into account the nature and
status of the ~authority or the
court on which conferment of powers
- limted in/sonme appropriate way

is contenplated. The Ilimtations
may not necessarily reflect or-be
based on any f undament al

consi derations . of public policy,
Shri  sorabj ee, l.earned” Attorney
General , referring to Garg case

said that limtation on the powers
under Article 1425 arising from
i nconsi stency’ with express

statutory provisions of substantive
law  rmnust really mean and be

under st ood as sone express
prohi bition cont ai ned in any
substantive statutory I aw. He

suggested that if the expression
"prohibition” is read in place of
"provision that woul d per haps
convey the appropriate idea. But we
think that such prohibition should
also be shown to be based on sone
underlyi ng fundanental and genera
i ssues of public policy and not
nerely incidental to a particular
statutory scheme or pattern. It
will again be wholly incorrect to
say that powers under Article 142
are subj ect to such express
statutory prohibitions. That would
convey the idea that statutory
provi si ons override a
constitutional provision. Perhaps,
the proper way of expressing the
idea is that in exercising powers
under Article 142 and in assessing
the needs of 'complete justice of
accuse of matter, the Apex Court
will take note of the express
prohibitions in any substantive
statutory provision based on sone
fundanental principles of public




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 34

policy and regul ate the exercise of

its power and di scretion

accordingly. The proposition does

not relate to the powers of the

Court under Article 142, but only

to what is or is not ’conplete

justice’ of a cause or matter and

inthe ultimte analysis of the

propriety of the exercise of the

power. No guestion of lack of

jurisdiction or of nullity can

arise.”

(enphasi s suppl i ed)

Thus, a careful reading of the judgenments in Union
Carbide Corporation & Os. Vs. Union of India & Os. the
Del hi judicial Services Association case and Mohd. Anis Case
(supra) relied wupon in V.C. Mshra’s case (supra) show that
the court  died not actually doubt the correctness of the
observations in Prem Chand Garg' s case (supra). As a nmatter
of fact, it was observed that in the established facts of
these cases, the observations in Prem Chand Garg’s case had
"no relevance". This Court did not say in any of those cases
that substantive statutory provisions dealing expressly with
the subject can be ignored by this Court while exercising
powers under Article 142.

As a matter of fact, the observati ons on which enphasis
has been placed by wus fromthe Union Carbide's case, A R
Antul ay’s case and Del hi Judicial Services Association case
(supra) go to show that they do not strictly speaking come
into any conflict with the observations of the majority made
in Prem Chand Garg’'s <case (supra). It is onething to say
that "prohibitions or linmtations in a statute" cannot cone
in the way of exercise of jurisdiction under Article 142 to
do complete justice between the parties in the @ pending
'cause or matter arising out of that statute, but quite a
different thing to say that while  exercising jurisdiction
under Article 142, this Court can altogether ignore the
substantive provisions of a statute, dealing w'th the
subj ect and pass orders concerning an issue which ‘can be
settled only through a mechanism prescribed in  another
statute. This Court did not lay so in Union Carbide s case
either expressly or by inmplication and on the contrary it

has been held that the apex court will take note ~of the
express provisions of any substantive statutory |aw -and
regul ate the exerci se of its power and di scretion

accordingly. We are, therefore, unable to persuade oursel ves
to agree with the observations of the Bench in V.C. Mshra's
case that the low laid down by the majority in Prem Chand
Garg’s case is "no longer a good | aw

In a given case, an advocate found guilty of comitting
contenmpt  of court nmay also be guilty of comitting
"professional msconduct" depending upon the gravity or
nature of hi s cont umaci ous conduct, but t he t wo
jurisdictions are separate and distinct and exercisable by
different foruns by follow ng separate and di stinct
procedures. The power to punish an Advocate, by suspending
his Iicence or by renoval of his name fromthe roll of the
State bar Council, for proven professional m sconduct, vests
exclusively in the statutory authorities created under the
Advocates Act, 1961, while the jurisdiction to punish him
for commtting contenpt of court vests exclusively in the
courts.

After the coming into force of the Advocates Act, 1961
excl usive power for punishing an advocate for "professiona
m sconduct " has been conferred on the concerned state Bar
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Council and the Bar Council of India. That Act contains a
detail ed and conpl ete nmechanism for suspending or revoking
the licence of an advocate for hi s "prof essi ona
m sconduct’. since, the suspension or revocation of licence
of an advocate has not only civil consequence but al so pena
consequence, the punishnment being in the nature of penalty,
the provisions have to be strictly construed. Punishnent by
way of suspending the |icence of an advocate can only be
i nposed by the conpetent statutory body after the charge is
establ i shed agai nst the Advocate in a manner prescribed by
the Act and the Rules framed thereunder

Let us now have a quick 1ook at some of the rel evant
provi sions of the Advocates Act, 1961

The Act, besides laying down the essential functions of
the Bar Council of India provides for the enrollnment of
advocat es and setting wup of disciplinary authorities to
chastise and, if necessary, punish nenbers of the profession
for professional m sconduct. The punishment may include
suspension frompractice for a specified period or reprinmand
or renoval ~of the nane from the roll of the advocates.
Various provisions of the  Act deal  wth functions of the
State Bar Councils and the Bar Council of India. W need
not, however, refer to all those provisions in this judgment
except to the extent their reference is necessary.

According to /Section 30, every advocate whose nane is
entered in the Stat roll of advocates shall be entitled, as
of right, to practice, throughout the territories to which
the Act extends, in' all courts including the Supreme Court
of India. Section 33 provides that no person shall, on or
after the appointed day, be entitled to practice in any
court or before any authority or person unless he is
enrol l ed as an advocate under the Act.

Chapter V of the Act deals wth the ’'conduct of
Advocate’. After a conpl aint is recei ved al'l egi ng
prof essi onal ni sconduct by an —advocate by the Bar Council
the Bar Council entrusts the inquiry into the case of
m sconduct to the Disciplinary Commttee constituted under
Section 9 of the Act. Section 35 lays down that if on
recei pt of a conplaint or otherw se, a state Bar Council has
reason to believe that any advocate on its-roll has been
guilty of professional or other msconduct, it shall refer
the case for disposal to its disciplinary committee. Section
36, provides that where on receipt of a conplaint or
otherwi se, the Bar Council of India has reason to believe
that any advocate whose name is entered on any State roll is
guilty of professional or other misconduct, it shall refer
the case to the disciplinary Conmttee. Section 37 provides
for an appeal to the Bar Council of I|India against an order
made by the disciplinary committee of a state Bar Council
Any person aggrieved by an order nmade by the disciplinary
commttee of the Bar Council of India may prefer “an appea
to the Suprenme Court of India under Section 38 of the Act.

Section 42(1) of the Act confers on the Disciplinary

Conmittee of the Bar Council, powers of a civil court under
the code of CGvil procedure and section 4292) enacts that
its proceedings shall be "deenmed" to be judicial proceeding

for the purpose nentioned therein

Section 49 of the Act |lays down that the Bar Council of
India may make rules for discharging its functions under the
Act and in particular such Rules may prescribe inter-alia
the standards of professional conduct to be observed by the
advocates and the procedure to be followed by the
Disciplinary Comrittees of the Bar Council while dealing
with a case of professional msconduct of an advocate. The
Bar Council of India has franed rules called °’The Bar
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Council of India Rules’ (hereinafter referred to as the
Rules) in exercise of its rule making power wunder the
Advocate Act 1951.

Part WV of the Rul es deal s with disciplinary
proceedi ngs agai nst the advocates. In chapter | of the part
VIl provisions have been nmade to deal with conplaints of
prof essi onal mi sconduct received against advocates as well
as for the procedure to be followed by the Disciplinary
commttees of the State Bar Council and the Bar Council of
India to deal with such conplaints received under Sections
35 and 36 of the Act. Rule 1 of Chapter | of part VIl of
the Rules provides that a conmplaint against an advocate
shall be in the formof a petition duly signed and verified
as required wunder the code of Civil procedure, and shall be
acconpani ed by the fees as prescribed by the Rules. On the
conplaint being found to bein order the same shall be
regi stered and place before the Bar Council for such order
as it may deemit to pass. Sub-rule (2) provides that before
referring 'a conplaint nade under Section 35(1) of the Act,
to one of its disciplinary comittees the Bar Council may
require the conplainant to furnish better particulars and
the Bar Council "may also call for the conments fromthe
advocat e conpl ai ned agai nst-."

Rules 3 and 4 of Chapter | and WVII provide for the
procedure to be followed in dealing w'th such conplaints.
These rul es read:

" 3.(1) After a conplaint has been

referred to a Di sci plinary
Conmittee by the Bar Council, the
regi strar shall expeditiously send

a notice to the Advocate concerned
requiring him to show cause within
a specified date on the conplaint
made agai nst himand to submt the
st at ement of defence, docunents and
affidavits in support - of such
defence, and further informng him
that in case of his non-appearance
on the date of hearing fixed, the
matt er shal | be hear d and
deternmined in his absence.

Expl anati on: Appearance incl udes,

unl ess ot herw se di rect ed,
appear ance by an Advocat e or
t hr ough dul y aut hori sed

representative.

(2) If the Disciplinary Conmittee
requires or termtes, a conpl ai nant
may file a replication within such
time as may be fixed by the
comm ttee.

(3) The Chai r man of t he
Disciplinary Conmittee Hall fix the
date, hour and place of the enquiry
whi ch shall not ordinarily be |ater
than thirty days from the receipt
of the reference. The Registrar
shall give notice of such date

hour and piece to the conplai nant
or other person aggrieved. The
advocate concerned and the Attorney
General or He Additional Solicitor
General of India or the Advocate
CGeneral as the case my be, and
shall also serve on them copies of
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the conpl aint and such ot her

documents nmentioned in Rule 24 of

this Chapter as the Chairman of the

Conmittee may direct at |east ten

days before the date fixed for the

enquiry.

Rules 5, 6 and 7 deal wth the manner of service of
noti ce, summoni ng of w tnesses and appearance of the parties
before the disciplinary conmttee. At any stage of the
proceedings, the disciplinary comittee nay appoint an
advocate to appear as amcus curiae and in case either of
the parties absent thensel ves, the conmttee may; proceed ex
parte agai nst the absenting party and deci de the case.

Sub-rule (1) of Rule 8 provides:

" This Disciplinary Committee shal

hear the Attorney General or the

Addi tional Solicitor General of

India or the Advocate GCeneral, as

the Case  may be or their Advocate

and ‘parties or their Advocates, if

they desire to be heard, —and

deternine the nmatter on documents

and affidavits unless’it is of the

opinion that it should be in the

interest of justice to permt cross

exam nati on of /the deponents or to

take oral evidence, in which case

the procedure '‘for the trial ~of

civil suits shall as far as

possi bl e be fol |l owed. "

Rules 9 and 10 deal wth the nanner of ‘recording
evi dence during the enquiry into a conplaint of professiona
m sconduct and the maintenance of record by the comittee.

Rul e 14(1) |lays down as follows:

"The finding of the majority of the

nunber s of the Di'sci plinary

Conmittee shall be the finding of

the Committee. The reason given in

support of the finding may be given

inthe formof a judgenent, and in

the case of a di fference of

opi nion, any menber di ssinting

shall be entitled to record his

di ssent giving his own reason. It

shal | be conpet ent for t he

Disciplinary Conmittee to award

such costs as it thinks fit. "

Rul e 16 provides:

" 16(1). The Secretary of a State

Bar Counci | shall send to the

Secretary of the Bar Council India

quarterly sentiments conpl aints

recei ved and the stage of the

proceedi ngs before the state Bar

Council and Disciplinary Comittees

in such nmanner as may be specified

fromtinme to tine.

(2) The Secretary of the Bar

Council of India may however cal

for such further statenents and

particul ars as he consi ders

necessary."

An appeal fromthe final order of the disciplinary
commttee of the Bar Council of a State is provided to the
Bar Council of India under Section 37 of the Act and the
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procedure for filing such an appeal 1is detailed in Rules
19(2) to 31.

The object of referring to the various provisions of
the Advocates Act, 1961 and the Rules framed thereunder is
to denonstrate that an elaborate and detailed procedure,
al nost akin to that of a regular trial of a case by a court,
has been prescribed to deal with a conplaint of professiona
m sconduct agai nst an advocate before he can be puni shed by
the Bar Council by revoking or suspending his |I|icence or
even for reprimandi ng him

In Bar Council of Mharashtra Vs. MV. Dabhol kar & O's.
(1975 (2) SCC 702) a seven judge Bench of this Court
anal ysed the schene of the Advocates Act 1961 and inter alia
observed

" The schenme and the provisions of

t he Act i ndi cate t hat t he

constitution of State Bar- Councils

and Bar Counci | of India is for

one of the principal purposes to

see t'hat t he st andar ds of

professional conduct ~and etiquette

laid down by the Bar Council of

India are observed and preserved.

The Bar Councils therefore

entertain cases of m sconduct

agai nst advocates. The Bar Councils

are to saf eguard t he rights,

privilege and interests of

advocates. The Bar Councils is a

body corporate.  The disciplinary

conmttees are constituted by the

Bar Council. The Bar Council is not

the same body as its disciplinary

comttee. One of the principa

functions of the Bar Council in

regard to standards of professiona

conduct and etiquette of advocates

is to receive conplaints ‘against

advocates and if the Bar Counci

has reason to believe that  any

advocat e has been guilty of

pr of essi onal or other m sconduct it

shall refer the case for disposa

toits disciplinary committee. The

Bar Councils of a State may al so of

its owmn motion if it has reason to

bel i eve that any advocate has been

guilty of professional or other

m sconduct it shall refer the case

for disposal to its disciplinary

conmittee. It is apparent that a

state Bar Council not only receives

a complaint but is required to

apply its mnd to find out whether

there is any reason to believe that

any advocate has been guilty of

prof essional or other m sconduct.

The Bar Council has very inportant

part to pl ay, first in t he

recepti on of conplaints, second, in

form ng reasonable belief of quilt

of professional or other m sconduct

and finally in making reference of

the case to its di sciplinary

conmittee. The initiation of the
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proceedi ng before the disciplinary

conmittee is by the Bar Council of

a State. A nost significant feature

is that no litigant and no nenber

of the public can st rai ght way

commence disciplinary proceedings

agai nst an advocate. It is the Bar

Council of a State which initiates

t he di sci plinary proceedi ngs.

Thus, after the coming into force of the Advocates Act,
1961 with effect from19th May 1961, matters connected with
the enroll ment of advocates as also their punishment for
prof essi onal m sconduct 'i's governed by the provisions of
that Act only. Since, the jurisdiction to grant licence to a
| aw graduate to practice as an advocate vests exclusively in
the Bar Councils of the concerned State, the jurisdiction to
suspend his licence for~ a specified termor to revoke it
al so vests in the sane body.

The Letters Patent of the Chartered H gh Courts as well
of the —other High Courts to admit an advocate to practice.
The power - of suspending from practice being incidental to
that of adnmitting to practice being incidental to that of
admitting to practice also vested in the Hgh Courts.
However, by virtue of Section 50 of the Advocates Act, with
effect fromthe date when a State Bar Council is constituted
under the Act, the /provisions of the Letters patent of any
H gh Court and of any other law' in'so far as they related
to the admission and enrollnent of a |legal practitioner or
confer on the legal practitioner the right to practice in
any court or before any authority or a person as also the
provisions relating to the "suspension or renpval™ of |ega
practitioners, whether wunder the letters patent of any High
Court or of any other |aw, have been repeal ed. These powers
now vest exclusively, under the Advocates Act, in the Bar
Council of the Concerned State: Even in England the Courts
of justice are now relieved fromdisbarring advocates from
practice after the power of calling to the Bar has been
del egated to the Inns of Court. The power to disbar the
advocate al so now vests exclusively in the Inns of Court and
a detailed procedure has been laid therefor.

In Re. V.C. Msra’s case, the Bench relied upon its
appel l ate jurisdiction under Section 38 (supra) also to
support its order of suspending the Ilicence of the
cont emmer .

Dealing with the right of appeal, conferred by Sections
37 and 38 of the Act, the Constitution Bench in MYV.
Dabhol kar’ s case (supra) observed.

"Where a right of appeal to courts

agai nst an adm ni strative or

judicial decision is created by

statute, the right is invariably

confined to a person aggrieved or a

person who clains to be aggrieved.

The neaning of the words "a person

aggrieved" may very according to

the context of the statute. One of

the meanings is that a person wll

be held to be aggrieved by a

decision if t hat deci si on is
materially adver se to hi m
Normal Iy, one is required to

establish that one has been denied
or deprived of sonmething to which
one is legally entitled in order to
make one "a person aggrieved"”
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Against a person is aggrieved if a
| egal burden is inmposed on him the

meani ng of the words a person
aggrieved" is sonetimes given a
restricted meani ng in certain

statutes which provide renedies for
the protection of private |ega
rights. The restricted nmeani ng
requires denial or deprivation of
legal rights. A nore i bera
appr oach is required in t he
background of statutes which do not
deal with property rights but dea
with pr of essi onal conduct and
norality. The role of the Bar
Council under the Advocates Act is
conparable to the role of a
guardi an in professional | ethics.
The 'words "persons aggrieved is
sections 37 and 38 of the Act are
of wide -inport and should not  be
subj ect ed to a restricted
interpretation of possession or
denial of legal rights or burdens
or financial interests. The test is
whet her t he wor ds "person
aggri eved" include "a person who
has a genuine grievance because an

or der has been made whi ch
prejudicially af fects hi s
interests". It has, therefore, to

be found out whet her the Bar

Council has a grievance in respect

of an order or decision affecting

t he pr of essi onal conduct and

etiquette.”

(Enphasi s suppl i ed)

In ON Mhindroo Vs. The District Judge, Delhi & Anr
(1971 (3) SCC5), it has been held that an appeal 'to the
Supreme Court under Section 38 of the Act is not a
restricted appeal. It is not an appeal on a question of |aw
al one but also on questions of fact and under that Section
the Supreme court has the jurisdiction to pass any order it
deens fit on such an appeal but 'no order of ~the Bar
Council of India shall be varied by the Suprene Court so as
to prejudicially affect the person aggrieved w thout giving
hi m a reasonabl e opportunity of being heard.

This Court 1is indeed the final appellate authority
under Section 38 of the Act but we are not persuaded to
agree with the view that this Court can in exercise of its
appel l ate jurisdiction, under Section 38 of the Act, inpose
one of the punishnments, prescribed under that Act, @ while
puni shing a contemmer advocate in a cont enpt | case.
" Prof essi onal m sconduct’ of the advocate concerned is not a
matter directly inissue in the contenpt of court case.
while dealing with the contenpt of court case, this court is
obl i ged to exam ne whether the conduct conpl ai ned of anmpunts
to contempt of <court and if t he answer is in the
affirmative, than to sentence the contemer for contenpt of
court by inposing any of the recognised and accepted
puni shnments for committing contenpt of court. Keeping in
view the elaborate procedure prescribed under the Advocates
Act 1961 and the Rules franed thereunder it follows that a
conpl ai nt of professional msconduct is required to be tried
by the disciplinary conmittee of the Bar Council, like the
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trial of a crimnal case by a court of |law and an advocate
may be punished on the basis of evidence |ed before the
disciplinary comttee of the Bar Council after being
afforded an opportunity of hearing. The delinquent advocate
may be suspended fromthe rolls of the advocates or inposed
any ot her puni shment as provided under the Act. The enquiry
is a detailed and elaborate one and is not of a summary
nature. It is therefore, not permssible for this court to
puni sh an advocate for "professional msconduct" in exercise
of the appellate jurisdiction by convening itself as the
statutory body exercising "original jurisdiction". |Indeed,
if in a given case the concerned Bar Council on

bei ng apprised of the contunaci ous and bl ame worthy conduct
of the advocate by the Hgh Court or this Court does not
take any action against the said advocate, this court my
well have the jurisdiction in exercise of its appellate
powers under Section 38 of the Act read with Article 142 of
the Constitution to proceed suo moto and send for the
records from the Bar Council and pass appropriate orders
agai nst the concerned advocate. in an appropriate case, this
Court may - consider the exercise of  appellate jurisdiction
even suo noto provided there is some cause pendi ng before
the concerned Bar Council,  and the Bar Council does "not
act”" or fails to act, by sending for the record of that
cause and pass appropriate orders.

However, the exercise of powers under the contenpt
jurisdiction cannot be confused wi-t h t he appel | ate
jurisdiction under Section 38 of the ‘Act. The two
jurisdictions are separate and distinct. We are, therefore,
unable to persuade ourselves to subscribe to the contrary
vi ew expressed by the Bench in V.C. Mshra's case because in
that case the Bar Council had not declined to deal with the
matter ad take appropriate action ~against the concerned
advocate. Since there was no cause pending before the Bar
Council, this court could not exercise its appellate
jurisdiction in respect of a matter which was never under
consi deration of the bar councils.

Thus, to conclude we are of the opinion that this court
cannot in exercise of its jurisdiction wunder Article 142
read with Article 129 of the Constitution, while punishing
a contemmer for conmtting contenpt of court, also inpose a
puni shment of suspending his licence to practice, where the
contemmer happens to be an Advocate. Such a punishnent
cannot even be inposed by taking recourse to the appellate
powers under Section 38 of the Act while dealing with a case
of contenpt of court (and not an appeal relating to
prof essi onal mi sconduct as such). To that extent, the |aw
laid down in Re: Vinay Chandra M shra, (1995) 2 S.C C. 584
is not good | aw and we overrule it.

An Advocate who is found guilty of contenpt of court
may al so, as already noticed, be guilty of professiona
m sconduct in a given case but it is for the Bar Council of
the State or Bar Council of India to punish that Advocate by
ei ther debarring him from practice or suspending his
licence, as may be warranted, in the facts and circunstances
of each case. The |learned Solicitor General informed us that
there have been cases where the Bar Council of India taking
note of the contunacious and objectionable conduct of an
advocate, had initiated disciplinary proceedi ngs agai nst him
and even punished himfor "professional m sconduct”, on the
basi s of his having been found guilty of commtting contenpt
of court. We do not entertain any doubt that the Bar Counci
of the State or Bar Council of India, as the case may be,
when apprised of the established contunaci ous conduct of an
advocate by the High Court or by this Court, would rise to
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the occasion , and take appropriate action against such an
advocate. Under Article 144 of the Constitution "al
authorities civil and judicial, in the territory of India
shall act in aid of the Suprene Court". The Bar Counci

which performs a public duty and is charged with the
obligation to protect the dignity of the profession and
mai ntai n professional standards and etiquette is also
obliged to act "in aid of the Suprene Court". It rust,
whenever, facts warrant rise to the occasion and di scharge
its duties wuninfluenced by the position of the contemer
advocate. It nmust act 1in accordance wth the prescribed
procedure, whenever its attention is drawn by this Court to
the contumaci ous and unbecom ng conduct of an advocate which
has the tendency to interfere with due adm nistration of
justice. It is possible for the H gh Courts also to draw the
attention of the Bar~ Council of the State to a case of
pr of essi onal ni sconduct ~of a contemmer advocate to enable
the State Bar Council to proceed in the manner prescribed by
the Act and the rules franed thereunder. There is no
justification to assunme that the Bar Councils would not rise
to the occasion, as they are equally responsible to uphold
the dignity of the courts andthe majesty of the and prevent
any interference in the admnistration of justice. Learned
counsel for the parties present before us do not dispute and
rightly so that whenever a court of record, records its
findi ngs about the conduct of an Advocate while finding him
guilty of conmmitting contenpt of court and desires or refers
the matter to be 'considered by the concern Bar Council
appropriate action 'should be initiated by the concerned Bar
Council in accordance with lawwth a viewto maintain the
dignity of the courts -and to uphold the mjesty of |aw and
prof essi onal standards and etiquette. Nothing is nore
destructive of public confidence in'the -admnistration of
justice than incivility, rudeness  or disrespectful conduct
on the part of a counsel towards the court or disregard by
the court of the privileges of the bar. In case the Bar
Council, even after receiving ’'reference’ from the court,
fails to take action against the concerned advocate, this
court mght consider invoking its powers under Section 38 of
the Act by sending for the record of the proceedings from
the Bar Council and passing appropriate orders.” O Course
the appellate powers under Section 38 would be available to
this Court only and not to the High Courts. W, however hope
that such a situation would not arise.

In a given case it may be possible, for this Court or
the H gh Court, the prevent the contemmer advocate to appear
before it till he purges hinmself of the contenpt but that is
much different from suspending or revoking his licence or
debarring him to practice as an advocate. In a case of
cont enpt uous, contunaci ous, unbecom ng or bl amewor t hy
conduct of an Advocate-on-Record, this court <“possesses
jurisdiction, under the Suprene Court Rules itself, to
withdraw his privilege to practice as an Advocat e-an-Record
because that privilege is conferred by this court and the
power to grant the privilege includes the power to revoke or
suspend it. The withdrawal of that privil ege, however, does
not anount to suspending or revoking his |licence to practice
as an advocate in other courts or Tribunals.

We are conscious of the fact that the conduct of the
contemmer of VC Msra's case was highly contumaci ous and
even atrocious. It was unpardonable. the contemer therein
had abused his professional privileges while practising as
an advocate. he was holding a very senior position in the
Bar Council of India and was expected to act in a nore
reasonable way. He did not. these factors appear to have
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i nfluenced the bench in that case to itself punish himby
suspending his licence to practice also while inposing a
suspendi ng sentence of inprisonnent for committing contenpt
of court but while doing so this court vested itself with a
jurisdiction where none exists. The position would, have
been different had a reference been made to the Bar Counci
and the Bar Council did not take any action against the
concerned advocate. In that event, as already observed, this
court in exercise of its appellate jurisdiction under
Section 38 of the Act read wth Article 142 of the
Constitution of India, mght have exerci sed suo noto powers
and sent for the proceedings fromthe Bar Council and passed
appropriate orders for punishing the contemer advocate for
prof essi onal nisconduct after putting him on notice as
required by the provisoto Section 38 which reads thus:-
" Provided that no  order of

the disciplinary commtted of the

Bar  Counci of India shall be

varied by the Supreme Court so as

to prejudicially affect the person

aggri-eved wi t hout giving: him a

reasonabl e opportunity of being

heard. "
but it could not have done so in the first instance.

In V.C. Mshra s case, the Bench, relied wupon its
i nherent powers under Article 142, " to punish him by
suspending his licence, w thout the Bar Council having been
given any opportunity to deal w th his case under the Act.
W cannot persuade ourselves to agree with that approach. It
must be renenbered that w der the anplitude of  its power
under Article 142, the greater is the need of care for this
Court to see that the power is used with restraint without
pushing back the limts of the constitution so as to
function within the bounds of its own jurisdiction. To the
extent, this Court makes the statutory authorities and other
organs of the State performtheir duties in accordance with
law, its role is wunexceptionable but it is not pernissible
or the Court to "take over" the role of the statutory bodies
or other organs of the State and "perform' their functions.

Upon the basis of what we have said above, we answer
the question posed in the earlier part of this order, in the
negative. The wit petition succeeds —and is ordered
accordi ngly.




