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A Public Prosecutor moved in the trial court for
perm ssion to use a confessional statenent recorded from an
accused during investigation of another crine, but the tria
judge investigation of another crine, but the trial judge
disallowed the notion on the prenmise that unless the
confession was recorded during the investigation of the very
of fence under trial it cannot be usedin evidence of that
case. The order thus passed by the trial court (A Designated
Court under Terrorist and Disruptive Activities (Prevention)
Act 1987, (TADAA as acronym is now bei ng chal 'enged by
the State of Gujarat by special |eave.

It is not necessary to set. out facts -of the case
which is now pendi ng before the Designated Court.
Nonet hel ess, sone skeletal facts necessary for disposal of
these appeals have to be stated: The three respondents in
these appeals were accused in some cases registered by
different police stations of Gujarat State followi ng certain
i nstances of bonb bl asts at di fferent places.
Investigation revealed that those i nstances were the
aftermath of conspiracies hatched by different conspirators
who operated in different areas. Hence, offences cane to be
regi stered at different police stations and different
i nvestigating agencies conmenced investigation in separate
areas. Fourth respondent (Abdul Latif Abdul Wahab Shei kh)
was arrested in connection with Crinme No.1/34 of 1993 of the
Mani nagar Police station. During investigation of that case
a Superintendent of Police (Shri ashish Bhati) has recorded
a confessional statement from the said Abdul Latif under
Section 15 of the TADAA. Second respondent (Misakhan @
Babakhan) was arrested in connection with Crinme 1/284 of
1993 of Shahi bag Police Station. H's confessional statenent
was al so recorded in the sane manner

In the meanwhil e, police charge-sheeted the cases which
were registered at two other police stations (Kalupur and
Karanj Police Stations) as against fourth respondent Abdu
Latif and sone others. The Designated Court at Ahnmedabad
began proceedings to try those cases. Wiile the trial was in
progress, the Public Prosecutor in that Court felt that the
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confessional statenents recorded by the police during
i nvestigation of the case registered at Maninagar Police
Station under Section 15 of the TADAA have to be used as
prosecution evidence as those statenments related to events
which are subject-matter of the cases registered in Kal upur
and Karanj Police Stations. It was then that the Public
Prosecutor filed application for permission to wuse such
confessional statements. The application was opposed on the
main ground that the confession made in another case cannot
be used in the crine registered by Kal upur and Karanj Police
Stations. Learned Judge of the Designated Court, thereupon,
consi dered the foll owi ng question

"The question therefore is whether

the prosecution be pernmitted to

i ntroduce and prove t he

conf essi onal st at enent of an

accused all eged to have been nade

during the investigation of another

offence commtted on a different

date, ~during the trial of “that

accused in another crine."

Learned Judge answered the question in the negative by
uphol di ng the objection raised by the respondent, as per the
i mpugned order.

As these speciall leave petitions were pending an
i mportant devel opnment’ happened - fourth respondent (Abdu
Latif) died and the case against him got abat ed.
Nevert hel ess the question remains alive as the confessiona
statenment attributed to the second respondent - Musakhan @
Babakhan is also sought to be used in the cases registered
by Kal upur and Karanj Police Stations. For considering the
said question we |look at Section 15(1) of the TADAA whi ch
reads thus: -

"15. Certain confessions nade to

police officers to be taken into

consi deration- (1) Notw thstanding

anything in the Code or in the

Indian Evidence act 1872 (1 of

1872), but subj ect to t he

provi si ons of this section, a

confession made by a person before

a police officer not |lower in rank

than superintendent of Police and

recorded by such police officer

either in witing or on any

mechani cal device |ike cassettes,

tapes or sound tracks from out of

whi ch sounds or images can be

reproduced, shall be adm ssible in

the trial of such person [or co-

accused, abettor or conspirator]

for an offence under this act or

rul es made thereunder."

It is clear fromthe above section that a confessiona
statement recorded in accordance wth the requirenents
contained in the Section becones adnissible in spite of the
ban contained in Section 25 of the Evidence Act or Section
162 of the Code of Criminal Procedure. The requirenents
stipulated in Section 15(1) of the TADAA for admissibility
of a confession nade to a police officer are (1) The
confession should have nade to a police officer not |ower
inran k than a Superintendent of Police (2) it should have
been recorded by said police officer (3) the trial should be
agai nst the maker of confession (4) such trial nust be
for an offence under TADAA or the Rules thereunder. If the
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above requirenments are satisfied the confession becones
admi ssible in evidence and it is immterial whether the
confession was recorded in one particular case or in a
different case.

VWhen there is no statutory inhibition for using such
confession on the premse that it was not recorded during
the investigation of the particular offence which is under
trial there is no need or reason for the Court to introduce
a further fetter against the admissibility of t he
confessional statement. It often happens that a confessor
woul d di scl ose very many acts and events including different
facets of his involvement 1in the preparation attenpt and
conmi ssion of crinmes ‘including the acts of his co-
partici pators t herein. But to expel every ot her
incrimnating disclosures than those under investigation of
a particular crime from the anbit of admissibility is not
mandat ed by any provision of |aw.

W&~ have, therefore, absolutely no doubt that a
confession, if  wusable under Section 15 of the TADAA, woul d
not beconme ~unusable nerely because the case us different or
the crime is different. If the confession covers that
different crime in which that crine is under trial and it
woul d then becorme admi'ssible in the case.

In State of Rajasthan vs. Bhup Singh - 1993 (10) SCC

675 a simlar/ objection raised by the defence was
considered in the context of adm ssibility of a confessiona
statenment under Section 27 of the Evidence Act. In that

case, information was elicited by the police from the
accused during investigation in connection with a particular
of fence and weapon of offence was recovered in consequence
thereto. That information becanmre relevant in -a subsequent
case, but the accused contended that the said information is
not admissible in evidence in the subsequent case. Thi s
Hi gh Court over-ruled the objection on the ground that there
is no such prohibition in Section 27 of the Evidence Act. It
was observed that "it is immaterial whether the information
was supplied in connection with the sane crinme or a
different crinme." The sanme principle applies to a confession
recorded under Section 15 of the TADAA

However, Shri S. K Dhol akia, | earned Senior Counsel who
argued for the appellant State contended that the confession
made by the 4th respondent-Abdul Latif (who died during
pendency of these Special |eave petitions) is useful and
relevant in evidence to prove the crimnal conspiracy
involving the remaining accused as the said confessiona
statenment relates to the role played by such remaining
accused in the crime. Learned counsel said that since the
maker of the confession died, the relevancy of. the
confessional statenent would fall within the ambit of
Section 32(3) of the Evidence Act. The sub-section renders
the following statenent relevant if it was made by a person
who is dead:

"(3) Wien the statenent is against

the pecuniary or propriety interest

of the person nmaking it, or when,

if true, it would expose him or

woul d have exposed him to a

crimnal prosecution or to a suit

for damages."

Even if the fourth respondent - Abdul Latif were alive
his confession could have been used as against another
person only under the strict paraneters fixed in the proviso
to Section 15(1) of the TADAA. The proviso reads thus:-
"Provi ded that co-accused, abettor or conspirator is charged
and tried in the same case together with the accused." But
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the nonent the naker of the confession dies before
conclusion of the trial, the above proviso sinks into disuse
because than it would be inpossible to try the two persons
t oget her.

However, |earned counsel subnmitted that what becones
rel evant under Section 32(3) of the Evidence Act would
becone rel evant under Section 10 of the Act as well: That
Section pertains to "Things or done by conspirator in
reference to common design

It provides that where there is reasonable ground to
believe that two or nobre persons have conspired together to
conmmit an offence "anything said, done or witten by anyone
of such persons in reference to their comopn intention" is a
rel evant fact. So unless what the deceased accused (Abdu
Latif) disclosed in “his confessional to their conmon
intention," that statenent cannot be brought wthin the
scope of Section 10 of the Evidence Act.

W have to see the anplitude of the expression "in
reference 'to their commopn intention" as used in Section 10
of the " Evidence Act. It was once considered that expression

is as good —as saying "in furtherance of the comon
intention." Al nost seven decades ago a Full Bench of the
Patna High Court had heldit |I|ike that in Indra Chandra

Narang and ot hers vs. Enperor- AR 1929 Pat na 145:

"The object of this section is

nerely to assure that one person

shall not be rmade responsible for

the acts or deeds of another unti

some bond in the nature of agency

has been established between them

and the act, words, or witing of

another which it is proposed to

attribute vicariously to the person

charged nmust be in furtherance of

the common design and after such

design was entertained."

But a three judge bench of ‘this Court in Bhagwan Swarup
Lal Bishan Las and others vs. State of Maharashtra (Al R 1965
SC 682 said that the expression ("in reference of their
conmon intention” and is very conprehensive and it appears
to have been designedly wused to give.it a w der scope than
the words "in furtherance of’ in the English Law. Even if it
is wder, would its width go beyond the period of
conspiracy? It is well-neigh settled that Section 10 of the
Evi dence act is founded on the principle of | aw of agency by
rendering the statement or act of one conspirator binding on
the other if it was said during subsistence of the comon
intention as between the conspirators. |If so, once the
conmon intention ceased to exist any statenment nade by a
fornmer conspirator thereafter cannot be regarded as one
made "in reference to their conmon intention."™ <ln  other
words, a post-arrest statenent made to a police officer
whether it is a confession or otherwi se, touching his
i nvol venent in the conspiracy, would not fall within the
anbit of Section 10 of the Evidence act.

Privy Council has held soin Mrza Akbar vs. King
Emperor - AIR 1940 PC 176. The rel evant observations of Lord
Wight are the foll ow ng:

"This being the principle, their

Lordships think the words of S. 10

must be constructed in accordance

with it and are not capable of

being widely construed so as to

i ncl ude a st at enmrent by one

conspirator in the absence of the
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other with reference to past acts

done in the actual course of

carrying out the conspiracy, after
it has been conpleted. The conmon
intention is in the past. In their

Lordshi ps, judgenent, the words

"common intention" signify a

conmon intention existing at the

time when the thing was said, done
or witten by the one of them

Thi ngs said, done or witten while

the conspiracy was on foot are

rel evant as evidence of the comon

i ntention, once reasonable ground

has been shown to believe in its

exi stence. But it would  be a very
different matter to hold that any
narrative or statement or statenent
or confession made to a third
party after the conmmon intention or
conspiracy was no |onger operation
and had ceased to exi st is
admi ssi bl e agai nst the other party.

There is then  no comon intention

of the conspirators to which the

statenment can have reference. |In

their Lordships’ j udgenent S. 10

enbodies this  principle. That “is

the constructiion which has been
rightly appl i ed to S-10 in
decisions in |India, for-instances,

in Emperor v. Ganesh Raghunath (55

Bonbay 839) and Enperor v. Aban

(38 Cal 169). In these cases the

di stinction was rightly dr awn

bet ween conmuni cat i ons between

conspirators while the conspiracy
was going on with reference to the
carrying out of conspiracy - and
statenments made, after arrest or
after the conspiracy has ended, by
way of description of events then
past."”

(Enphasi s suppl i ed)

A three judge bench of this Court has also said in
Sardul Singh Caveeshar and others vs The State of Bonbay
(AIR 1957 SC 747)

"The principle under | yi ng the

recepti on of evidence under S.10 of

the Evi dence Act of the statenents,
acts and witings of once co-
conspirator as against the other is
on the theory of agency. The rule
in S. 10 Evidence Act, confines that
principle of agency in crimna
matters to the acts of the co-
conspi rat or wi thin t he peri od
during which it can be said that
the acts were "in reference to
their conmmon intention" that is to
say, things said, done or witten,
while the conspiracy was on foot
and in carrying out the conspiracy.

It would seemto follow that where,

the charge specified the period is
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not receivable in evidence."
(Enphasi s suppl i ed)

Thus, the principle is no longer res integra that any
statenment made by an accused after his arrest, whether as a
confession or otherwi se, cannot fall within the anmbit of
Section 10 of the Evidence Act. The corollary of it is that
the confessional statement of 4th respondent (Abdul Latif
Abdul Wahab Shei kh) who is no nore alive now thus vani shes
fromthe ken of evidentiary use.

In the result we allow these appeals and set aside the
i mpugned order and permt the prosecution to nake use of
the confessional statenent, recorded under Section 15 of
TADAA of the accused who are now facing trial




