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Shri Doodh Nath, third respondent in this appeal, was
found guilty of nurdering one Joginder Singh. He was
convicted and sentenced to inprisonment for-life along with
sone other persons who too were involved in ‘the sane
of fence. His appeal to the H gh Court and Special Leave
petition to this Court did not give any help to extricate
himsel f fromthe penal clutches of the offence. But within a
period of |less than two years, he succeeded in escaping from
prison as the CGovernor of Uttar Pradesh granted rem ssion of
the remaining |l ong period of his life sentence. That step of
the Constitutional functionary was far beyond the tol erance
capacity of the bereaved nenbers of the fam |y of deceased
Jogi nder Singh and hence his son (the present appellant)
noved the Allahabad H gh Court challenging the aforesaid
action of the Governor. A division bench of the H gh Court,
which heard his wit petition dismssed it on the prem se
that a decision of the Governor under Article 161 of the
Constitution of India is not justiciable. That necessitated
the appellant to reach this Court wth this appeal by
speci al | eave.

Shri Doodh Nath was an ML.A of the U P. Assenbly when
he was convicted of the offence of murder. He was unseated
as a sequel to the said conviction and his wife succeeded in
becom ng his successor in the same constituency. “Appel | ant
all eged that when Governor passed the order granting
rem ssi on of sentence Shri Doodh Nath was al ready accused in
five other crimnal cases involving serious offences. That
and many other relevant materials were not posted before the
CGovernor when he considered the question of granting
reprieve to the convict, according to the appellant.

In fact, the sane CGovernor had, on an earlier occasion
(on 7.6.1990) dismssed a petition filed by shri Doodh Nath
for grant of reprieve and rem ssion of the sentence passed
on him by the Court in the very sane case of murder of
Jogi nder Singh. Undaunted by the rejection of his earlier
cl enency notion, shri Doodh Nath ventured to present a
second petition for the same purpose wthin a period of
about five nmonths, that too on al nbst the same grounds which
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were not found favour with the Governor on the earlier
occasi on. \Wen he noved for remission on the second
occasion, he was out on parole. It is the case of the
appel I ant that Doodh Nath did not even mention in his second
petition for pardon that an earlier petition for the same
pur pose was rejected by the Governor

The police officials whose report was called for in
connection with the consideration of the second application
for grant of rem ssion sent up a report which was
unfavourable to Doodh Nath. But the same police officials
after one week, forwarded anot her report cont ai ni ng
recommendation for remtting the sentence as prayed for by
Doodh Nath on "humanitarian grounds”.

On 4.1.1991, the wi dow of Jogi nder Singh (nother of the
present appellant) nmade a representation to the Governor
poi nting out facts® which she considered relevant for
rejecting the clenency petition. On 9.2.1991, the Governor
passed /the i mpugned order under Article 161 of the
Constitution in thefollow ng terns:

"The _CGover nor of Utar Pradesh

under _the special circunstances by

exercising the power under Article

161 of t he Consti tution of

remai ni ng sentence of the convict

Doodh Nath, son ~of Shri Deoraj

resi dent of Khai ruddi npur, P.S.

Mari ahun, District Jaunpur, whois

under goi ng puni shrrent under

sections 302/148/149 I1PC in S T.

No. 102 of 1980 passed by Third

Addi ti onal Sessions Judge, Jaunpur

sentencing life i mprisonnent on
9.2.1982, and directs that the
af oresai d convi ct accused be
rel eased from jail on furnishing

two sureties and personal bond in
the same amount to the satisfaction

of t he District nagi strate,

Jaunpur".

In the H gh Court, when chall enge was made agai nst the
said order, an affidavit was filed by Shri Brij Bhushan

Chaturvedi who was then the Joint Secretary of Hone (Jail)
inthe State of UP. in which he admitted that a petition
filed by Doodh Nath in April, 1990 was dism ssed on 5. 6.1990
and that next application was filed in Novenber, 1990. The
Joint Secretary conceded that Shri Doodh Nath has undergone
only a very small portion of the life term i.e., two years
and three nonths when he secured the rem ssion

It is interesting to note that another affidavit was
filed by Shri Sunil Agarwal who held the sane office of
Joint Secretary, Home (Jail), in the same H gh Court, when
the wit petition filed by the appellant was @ under
consi deration. (perhaps, Shri Sunil Agarwal woul d have been
the successor in office of the other deponent Shri. Brij
Bhushan Chaturvedi). |In the second affidavit, the Joint
Secretary conceded that the five crimnal cases nentioned by
t he appel I ant invol ving serious of fences against Doodh Nath
were still pending at the time of grant of rem ssion and
that Governor was not apprised of that fact. He al so pointed
out that the fact of the rejection of the earlier nercy
petition was not brought to the notice of the Governor. The
deponent of that affidavit has further stated that:

“"I'n fact the Governor’s acceptance

was obtained on the basis of false

and m sl eadi ng recomendat i on,
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wherein it had not been stated that

the request of the petitioner was

rejected only six nonths ago and it

did not nmeet the various guidelines

given for the purpose were not

taken into consideration. It has

been wongly stated that there was

no adult nenber in the famly of

the convict while his wife is a

sitting nmenber of Legi sl ative

Assenbly. The reconmendation also

stated that the district magistrate

and the police have request ed

synpat heti c consi deration but they

did not categorically recomend

acceptance of the nercy  petition

It is a fact t hat t he

recommendation itself mentions that

the case may not be treated as

precedent for others. It has shown

that - it ~was not recommended  on

nerits. The recomendation in the

case was made on extraneous and

political <consideration which is

evident from the nercy petition

(filed as annexure ‘C to the

petition). The fact that the matter

was recommended ' be reconsidered on

the basis of a letter addressed to

the chief M ni.ster by severa

M.As. "

On our direction, the Standi ng Counsel for the State of
U P. has produced the files concerning the grant of
remi ssion of sentence to Doodh Nath. We have noted therefrom
that the Governor was not ‘told of “certain vital facts
concerning the prisoner such as his involvenent in five
other crimnal cases of serious offences, the rejection of
his earlier clemency petition which was filed on the sane
grounds, the report of the jail authorities that his conduct
inside the jail was far from satisfactory, and out of two
years and five nonths he was supposed to have been in jail
he was in fact on parole during the substantial part
t her eof .

Learned counsel for the third respondent Doodh Nath
resisted this appeal on the main plank that-any order issued
by the Presi dent of India under Article 72 of the
Constitution of India or by the Governor of a State under
Article 161 thereof is non-justiceable and hence the Court
cannot | ook into the reasons whi ch per suaded the
Constitutional functionary to grant reprieve or remnmission to
a prisoner.

A Constitution Bench of this Court has considered the
scope of judicial review of exercise of powers ‘under
Articles 72 and 161 of the Constitution of India in Kehar
Singh & Anr. v. Union of India and another (1989) 1 SSC 204.
The bench after observing that the Constitution of Indiais
a constitutive document  whi ch is fundamental to the
governance of the country under which people of India have
provided a constitutional polity consisting of certain
primary organs, institutions and functionaries to exercise
the powers provided in the Constitution, proceeded to add
t hus:

"Al'l power belongs to the people

and it is entrusted by them to

speci fied institutions and
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functionaries with the intention of

wor Ki ng out, mai nt ai ni ng and

operating a constitutional order."

The Constitution Bench |aid down that judicial review of the
Presidential order cannot be exercised on the nerits except
within the strict [imtations defined in Maru Ramv. Union
of India & Ors. (1981 1 SCC 107. The limtations of judicia
revi ew over exercise of powers under Articles 72 and 161 of
the Constitution have been delineated in the said decision
by the constitution Bench. It has been observed that al
public power, including constitutional power, shall never be
exercisable arbitrarily or mala fide, and ordinarily
guidelines for fair and equal execution are guarantors of
valid play of power". The bench stressed the point that the
power being of the greatest nmonent, cannot be a law unto
itself but it nust be informed by the finer canons of
constitutionalism

It was therefore, suggested by the bench to make rul es
for its own guidance in the exercise of the pardon power
keeping a large residuary power to nmeet special situations
or sudden devel opnents.

In view of the aforesaid settled |egal position, we
cannot accept the rigid contention of the |earned counse
for the third respondent” that this Court has no power to
touch the order passed by the Governor under Article 161 of
the constitution. |f such power was exercised arbitrarily,
mala fide or in absolute disregard of the finer canons of
the constitutionalism the by-product order cannot get the
approval of |aw and in such cases, the judicial hand rmust be
stretched to it.

In the present case, when the Governor was nhot posted
with material facts such as those indicated above , the
Covernor was apparently deprived of the opportunity to
exercise the powers in a fair and just manner, conversely,
the order now inpugned fringes-on arbitrariness. \Wat the
governor woul d have ordered if he were apprised of the above
facts and materials is not for (us to consider now because
the Court cannot then go into the nerits of the grounds
which persuaded the Governor in taking a decision in
exercise of the said power. Thus when the -order ~of the
CGovernor i mpugned in these proceedings is subject to
judicial review within the strict paranmeters laid down in
Mary Ram Case (supra) and reiterated in Kehar Singh Case
(supra), we feel that the Governor shall reconsider the
petition of Doodh Nath in the light of those material s which
he had no occasion to know earlier

We, therefore, quash the inmpugned order to enable the
CGovernor of U P. to pass a fresh order in the petition filed
by the third respondent Doodh Nath for remi ssion of the
sentence in the light of the observations made above.




