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ACT:

Code of Crinminal Procedure, 1898. 154-First Infornmation
Report what is-s. 162(1) of Code whether bars adm ssion off
dyi ng decl aration into evidence.

Evi dence Act, 1872-Dying declaration is adm ssi ble under s.
32(1) and bar of s. 162(1) Cr. P. C _does not apply-Value
of dyi ng declaration

Ballistic expert-if eye-witnesses are believed the non-
exam nation of ballistic expert loses all inmportance.

HEADNCTE
The appellant was tried for nurder, on the allegation that
he caused the death of B by firing five shots at ~ him from

his pistol. The testinony against himconsisted of a dying
decl arati on nade by B, the statenents of

three eyewi tnesses and sone circunstantial evidence. The
trial court convicted the appellant and sentenced him to
deat h. The conviction and sentence were affirmed by the
H gh Court. |In appeal by special |eave before this Court

the appellant contended : (i) that the information relating
to the occurrence given to the police by tel ephone regarding
which, an entry was nade in the daily dairy nmust be treated
as the first information report; (ii) that the dying
decl arati on of deceased was inadmissible because it was hit
by s. 162 of the code of Crimnal Procedure; (iii) that the
dyi ng decl aration was unreliable; (iv) that the evidence in
the case was not sufficient to justify the conviction of the
appellant; (v) that, anbng other omissions, the non-
exam nation of the ballistic expert created a lacuna in the
prosecution case; and (vi) that in view of the alleged,
notive-the appellant’s suspicion that the deceased had
illicit relations with his wife-the sentence should be
reduced.

HELD : (i) The tel ephonic nessage recorded in the daily
diary of the police station was a cryptic and anonynous ora
nmessage which did not in terns clearly specify a cognizable
offence and could not, therefore, be treated as first
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information report. The nmere fact that this informati on was
the first in point of tine could not by itself <clothe it
with the <character of first information report. The
guesti on whether or not a particul ar docunent constitutes a
first information report, has to be determned on the
rel evant facts and circunstances of each case. [605 B-(
(ii)Section 162 Crimnal Procedure Code in express terms
excludes from its purview statenents 'falling wthin the
provi si ons of s. 32(1) of the Indian Evidence Act .
i ndi sputably, the dying declaration in the present case fel
within s. 3(1) of the Indian Evidence Act and as such it was
both relevant and outside the prohibition contained in
s.162(1) . P. C [605 D E

(iii)(a) In view of the evidence of the Judicial Magistrate
who recorded the dying declaration the nere fact that the
original dying declaration had been stolen from the file,
could not destroy-its value. Nor could the fact that the
i nvestigating officer was allowed to make a copy

6 00

of the 'dying declaration be interpreted to nean that the

Magi strate  was subservient to the police. A dying
decl arati on is not a confidential docunent and can
legitimately serve as-a guide in further investigation. [606
D-@

(b) A dying declaration is not a deposition in Courtand

it is neither nmade on oath nor in the presence of the
accused. Itis therefore not testedin cross-

exam nati on on behal f of the accused. But a dyi ng
declaration is admtted in evidence by way of an exceptionto
the general rule against the  admissibility of hearsay
evi dence on the principle of necessity. The weak points of
the dying declaration nmerely serve to put the court on its
guard while testing its reliability by inposing on it an
obl i gation to cl osely scrutini se al | at t endant
circunmstances. So scrutinised. the dying declaration in the
present case nust be accepted as true. [607 D E]

(iv)If the dying declaration is acceptable as true then
even in the absence of other corroborative evidence it would
be open to the court to act upon the dying declaration and
convict the appellant stated therein to be the offender. An
accusation in a dying declaration comes fromthe victim and
if it is accepted then in viewof its sources the court ~can
safely act onit. 1In the present case not only the  dying
declaration but the other evidence including that of three
eye-witnesses justified the conviction of- the appellant.
[609 E-F]

(v)Wien the eye w tnesses have been believed mnor points
such as non-production of the ballistic expert |ose al

i nportance. [610 E-F]

(vi)lIn view of the manner in which five shots were fired at
the deceased, the nmurder was deliberate and pre-pl anned and
the plea for reductionof the sentence could not be
accepted. [611 FE]

Sarup Singh v. State of Punjab, A 1.R 1964 Punjab 508,
Brahmn Ishwarlal Manilal v. State of Gujarat, C. A No.
120/ 63 dt. 10-8-1965. Kushal Rao v. State of Bonbay, [1958]
S.CR 152 at pp. 568-569 and Harbans Singh v. State of
Punj ab, [1962] Sup. 1 S.C.R 104, referred to.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 244 cf
1969.

Appeal by special |eave fromthe judgment and order dated
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July 23, 1969 of the Punjab and Haryana H gh Court in
Crimnal Appeal No. 302 of 1969 and Murder Reference No. 25
of 1969.

Nur -ud-din Ahmad and R L. Kohli, for the appellant.

R N Sachthev, for respondent No. 1.

Frank Anthony, S. R Agarwal and E. C. Agarwala, for
respondent No. 2.

The Judgrment of the Court was delivered by

Dua, J. In this appeal by special |eave the appellant
chal | enges his conviction and sentence under s. 302, |.P.C
for the; murder of his brother-in-law (husband of his wife's
sister). The occurrence is stated to have taken place on

Sunday Cctober 8, 1968 at about 4.45 p.m near the clock
tower in Ludhiana City.

601

It is not disputed that on August 13, 1968 the appellant
Tapi nder Singh, a business man and a Minici pal Conmi ssi oner
had |odged a first information report (Ex. PR) wth the
police station, Sadar, Ludhiana against Kulwant Singh
deceased - whom he described as. his Sandhu (his wfe's
sister’s —husband) and one Ajit Singh, alleging that on the
pretext of consulting himthey had taken himin their car to
the canal near the Agricultural College an after getting
down fromthe car, when they had wal ked about 150 paces on
the banks of the canal, the deceased Kulwant Singh, saying
that he would teach the appellant a | esson, whi pped out a--
clasp-kni fe and attacked him Ajit Singh also shouted that
the appellant should not be allowed to escape. The
appellant raised alarm and tried to run away."- Wile
endeavoring to ward off with his right handthe knife bl ow
by Kul want Singh the appellant”s right hand pal mgot wounded
and started bleeding, Just at that nonent ~GQurnel . Singh
Sar panch and Shanmsher Singh, Lanbardar, happened to pass

that way in a car. They stopped the car. In the neantine
Kul want Singh and Ajit, Singh got into, their car and went
awnay. Pursuant to this report admittedly a crimnal case

was pending against the deceased when the occurrence in
guestion took place. Kulwant Singh, deceased, who had been
arrested pursuant to that report, in a case under s. 307/
324, 1.P.C., was actually on bail on the date of the
occurrence. According to the prosecution @urdial Singh
(P.W 7), father of the deceased Kul want Singh is enployed,
as Works Manager in the, Ludhiana Transport Conpany, ~ whi ch
is a private concern and which plies buses on different
routes in Ludhiana District. GQurdial Singh.is also a share-
hol der of this Conpany. The workshop, the office -and the
taxi stand of this Company are located in Sarai -~ Bansi dhar
which faces the clock tower. CGurdial Singh, in addition

owmns two taxis which he runs on hire. He also owns two
private cars which are used both for personal requirenents
and as taxis. The deceased used to |ook after these four
vehi cl es. The father and the son used to live together in
Model Town. The two taxis used to remmin at the Taxi  Stand
about 100 yards away fromthe clock tower whereas the other
two cars used to be parked at Qurdial Singh's business
prem ses. On August 8, 1968 at about 4.45 p.m the deceased
was sitting on a Takhat posh at the Taxi Stand. It being a
Sunday the shops in the neighborhood were closed. Sher
Singh (P.W 9) was standing close to the Takhat posh.
Harnek Singh, the driver of one of the taxis and Gurdia

Singh were also present. At the taxi stand there was at
that tine only-one taxi belonging to Gurdial Singh. The
appellant came fromthe side of the railway station and
fired at the deceased five shots fromhis pistol. After
receiving three shots the deceased dropped down and the
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remai ning two shots hit himwhen he was Iying. The persons
present there raised art

602

,alarm shouting 'Don’t kill; dont kill". The appel |l ant,
after firing the shots, briskly wal ked back towards the
railway station. The ,deceased who was bl eeding profusely
was taken in the taxi by Gurdial Singh, his father and Hanek
Singh, the driver, to Dayanand Hospital where they were
advised to take the injured to Brown's Hospital because his
condition was serious. It is in evidence that some person
had telephoned to the Cty Kotwali, Ludhiana on the day of
the occurrence at about 5-30 p.m informng the police
authorities that firing had taken place at ax Stand,
Ludhi ana. The person, giving the infornmation on telephone,
did not disclose-his identity; nor did he give any further
particul ars. When ~the police officer receiving t he
tel ephone nessage nmade  further enquiries from him he
di sconnected the tel ephone. This report was entered in the
daily 'diary at 5.35 p.m The Assistant Sub-Ilnspector, Hari
Singh, ~along wth_ Assistant Sub-lnspectors Anrik Singh
Jagat Singh -and Brahm Dev and constables Prakash ,Singh
Har bhaj an Si ngh and Harbans Lal, left the police station in
a government jeep for the Taxi Stand, Ludhiana near Jagraon
Bus Stand on the Grand Trunk Road, about a furlong and a
hal f away fromthe Cty Kotwali Police Station. From there
Hari Singh learnt that the injured nman had been renmoved by
sonme persons to Dayanand Hospital. As it was runored at the
pl ace of the occurrence that the appellant Tapinder Singh
had shot at the deceased, Hari Singh deputed Anrik Singh and
Brahm Dev to search for him~ Hari Singh hinself, along
wi t h. sub-1nspector Jagat Singh and the police constables
left for Dayanand Hospital. Fromthere they went to the
Cvil Hospital and then they proceeded to C.MC. Hospital at
about 6-30 p.m On enquiry they were inforned that ' Kul want
Singh had been adnmtted there as an indoor patient. Har i
Singh went upstairs in the Surgical” Ward and obtained the
report (Ex. PH 13) prepared by Dr. E. Pothan who ' was in
the Surgical Ward where Kulwant  Singh was |ying. The
statenment of Kulwant Singh (Ex. PM was also recorded by
himat about 6.50 p.m in that ward and the same after being
read out by himwas thunb marked by Kul want Singh as token
of its correctness. That statenent was forwarded to the
police station, City Kotwali for registration of the case
under s. 307, |I.P.C. Exhibit PMwas also attested by Dr.
Sandhu, House Surgeon. Hari Singh deputed  Assistant Sub-
I nspector, Jagat Singh to arrange for a Magistrate for
recordi ng Kul want Singh’'s dying declaration in the hospital.
The statement of CGurdial Singh, father of the deceased. was
al so recorded there at about 7.20 p.m Jagat Singh, A'S. I
brought Shri  Sukhdev Singh, P.C.S., Judicial Magistrate,
First Cdass, to the Hospital at about 7.30 p.m The ' dying
decl arati on was, however, recorded at about 8.30 P.m
because Kul want Singh was not found to be in a fit 'state of
health to nake the statement earlier. Kulwant Singh died
603

at the operation theatre the sanme midnight. Pursuant to Ex.
PH 13 first information report was registered and the
appel l ant conmitted to stand his trial for an offence under
S. 302, I.P.C

The |learned Additional Sessions Judge, believing Gurdia
Singh (P.W 7), Sukhdev Singh, Judicial Mgistrate (p. W 10)
and Mukhtiar Singh, H C (P.W 6) held proved the notive
for the crine viz., that the appellant suspected illicit
intimcy between his wife and the deceased who was married
to her elder sister. According to the trial Judge the
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appellant for this reason bore a grudge against the
deceased. The three eye witnesses GQurdial Singh, (PW 7),
Hanek Singh (P.W 8) and Sher Singh (P.W 9) were held to
have given a true and correct account of the occurrence and
bei ng witnesses whose presence at the place of occurrence
was natural their evidence, was considered trustworthy,
which fully proved the case agai nst the accused. The dying
declaration was also found to be free from infirmty and
being categorical and natural the court considered it
sufficient by itself to sustain the conviction. The
circunmstantial evidence, including that of the recovery of
bl ood stained earth fromthe place of occurrence, the
recovery of blood stained clothes of the deceased, the fact
of the accused having absconded and the recovery of the
pistol and cartridges were also held to corroborate the
prosecution story. Onrission on the part of the prosecution
to produce a ballistic export was considered to be
i material and it was held not to weaken or cast a doubt on
the prosecution case because the oral evidence of eye
witnesses to the conm ssion of the offence inpressed the
court to  _be trustworthy and acceptable. The trial court
al so took into consideration the allegations con-the course
of the conmttal proceedings in the court of Shri Mwa
Si ngh, Magi strate, on Novenmber 20, 1968 to the effect, inter
alia, tained in an application presented by Gurdial Singh
(P.W 7) in that an attenpt was bei ng nade on behal f -of the
accused to tanmper with the prosecution witnesses. The tria
court convicted the accused under s. 302, |.P.C. and inposed
capi tal sentence.
On appeal the High Court rejected the criticismon behal f of
the accused that the occurrence had nottaken place at the
spot and in the manner deposed to by the eye witnesses.
On a detail ed and exhaustive discussion of the argunents
urged before the High Court it came to this conclusion
PR that there was notive on the part of
the appellant to commit this crine, that the
three eyew tneses produced by the prosecution
are reliable, they were present at the tine of
the occurrence and have given a correct
version of the incident and that the nedica
604
evidence fully supports the —prosecution  and
-no suspicion is attached to it. The deceased
nmade nore than one dying declaration and we are
satisfied that they were not induced and that
the deceased gave a correct version  of the
i nci dent . The suggesti on made that Tapi nder
Singh has been roped in on suspicion in._ not
correct because inplicit in such an argunent
is the suggestion that the crinme was conmitted
by sonebody else. It was broad day light, the
assai | ant must have been identified and
consequently we are satisfied that the offence
has been fully brought home to the appellant.
The place of the occurrence does not admit  of
any doubt because there is good deal of
evi dence on the record that bl ood was
recovered fromwhere the Takhat posh was kept
by <GurJial Singh and there is no suggestion
that the bl ood was found from anywhere el se.
The |earned counsel has then urged that the
offence does not fall under section 302,
I ndian Penal Code, but no reasons have been
given as to why this is not an offence
puni shabl e under section 302, Indian Pena
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Code.

Learned counsel urged that sonething nust have
happened which induced Tapinder Singh to
commt this crime. There is nothing on the
record, not even a suggestion, that anything
happened. Tapi nder Singh cane arned with a
pistol and fired as many as five shots at
Kul want  Singh, two of which he fired on his
back when Kulwant Singh had falled on the

ground. The appel l ant, therefore, does not
deserve the |lesser penalty contenplated by
I aw. Consequently, we uphold the conviction

and sentence i nposed upon Tapi nder Singh. The

appeal is disnmissed and the sentence of death

is confirmed."
On appeal in this Court under Art. 136 of the Constitution
M. Nuruddi n Ahned, | earned advocate for the appellant. ad-
dressed el aborate argunents chall enging the conclusions of
the courts ~below on which they have sust ai ned the
appel l ant’ s~ conviction. He started with an attack on the
F.I1.R based on the dying declaration. According to the
counsel, the information in regard to the offence had
al ready been conveyed-to the police by neans of a telephone
nmessage and the police had actually statrted investigation
on the basis of that informtion. This argunent was,
however, not seriously persisted in and was countered by the
respondents on the authority of the decision-in Sarup Singh
V.
605

State of Punjab("). The tel ephone nessage was received by
Hari Singh, A S. 1., Police Station, City Kotwali  at 5-35

p.m on Septenber 8, 1969. The person conveying the

information did not disclose his identity, nor did he give
any other particulars and - all that is said to have been
conveyed was that firing had taken place at the taxi stand
Ludhi ana. This was, of course, recorded in the daily diary
of the police station by the police officer responding to
the telephone call. But prima facie this cryptic and
annoynmous oral nessage which did not in terns clearly
specify a cognizable offence cannot be treated as first
information report. The mere fact that this information was
the first in point of time does not by itself clothe it with
the character of first information report. The question
whet her or not a particular docunent constitutes a first
information report has, broadly speaking, to be  determ ned
on the relevant facts and circunstances of each case. The
appel l ant’ s subnmission is that since the police authorities
had actually proceeded to the spot pursuant to this
i nformati on, however exiguous it may appear to the court-,
the dying declaration is hit by s. 162, Cr. P.C./ This
submi ssion is unacceptable on the short ground  that s.
162(2), C. P.C in express ternms excludes fromits purview
statenments falling within the provisions of s.32 (1), Indian
Evi dence Act. Indisputably the dying declaration before us
falls within s. 32(1), Indian Evidence Act and as such it is
both relevant and outside the prohibition contained in s.
162 (1), C. P.C The counsel next contended that the dying
declaration does not contain a truthful version of the-
ci rcunst ances in which Kulwant Singh bad net with his death
and, therefore, it should not be acted upon. This argunent
is founded on the subm ssion that the deceased did not neet
with his death at the spot swrn by the prosecution
wi t nesses and that none of these witnesses actually saw the
occurrence 'because they were not present at the place and
time where and when the deceased was shot at. W are far
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frominpressed by this contention. The trial court and the
Hi gh Court have both believed the three eye wi tnesses and
have also relied on the dying declaration. Nornmally, when
the H gh Court believes the evidence given by the eye
wi tnesses this Court accepts the appraisal of the evidence
by that Court and does not exami ne the evidence afresh for
itself unless, as observed by this Court in Brahmin Isharla
Manilal v. The State of Gujarat. (1)
"I't is nade to appear that justice has failed
for reason of sone ni sapprehension or m stake
in the reading of the evidence by the High
Court."
(1) A 1.R 1964 Punjab 508.
(1) Cl. A No. 120 of 1963 decided on August 10, 1965.
606
It was added in that judgnent
"There nust ordinarily be a substantial error
of~ law or procedure or a gross failure of
justice by reason of m sapprehension or
nm stake in reading the evidence or the appea
must involve a -question of principle of
general inportance before this Court wll
all ow t he oral evidence to be discussed.”
In the present case it was contended that the origina
docunent enbodyi ng/'the dying declaration is nmssing fromthe
judicial record and it is suggested that the nmysterious
di sappear ance of  this inmportant _docunent during t he
comm ttal proceedings was intended to renmove fromthe record
the evidence which wuld have shown that this dyi ng
declaration could not legally constitute the basis of the
F.I1.R and thereby frustrate the plea, of the accused that
S. 162, C. P.C operated as a 'bar to its ~admssibility.
The bar created by s. 162(1), C. P.C, as already noticed,
is,inapplicable to dying declarations. But, as the origina
dyi ng decl arati on has somehow disappeared fromthe Judicia
record and the case is of a serious nature, we undertook to
exam ne the evidence in respect of the dying declaration
The evidence of Shri Sukhdev Singh, Judicial Mgistrate, as
P.W 10, is clear on the point. The w tness has repeated in
court the statement nmade to hi m by Kulwant Singh which was

recorded by the witness in Punjabi in his own -hand. An
attenpt was nade by M. Nuruddin to persuade us to hol d that
Shri  Sukhdev Singh's statement is not trustworthy. It was

argued that there was no cogent reason for the Magistrate to
permit the police officers to make a copy of ~ the ~dying
declaration. This, according to the counsel, shows that the
Magi strate acted in a nmanner subservient to the demands of
the police officers and, therefore, his, statement should
not be taken on its face value. W do not agree. The
Magi strate, as observed by the H gh Court, is quite clear as
to what the deceased had told him He has repeated the sane
in his statenent in court. Exhibit PJ has been proved by
him as a correct account of the dying declaration recorded

by. him It is not understood how the fact that the
Investigating Oficer was allowed to nake a copy of the
dying declaration could go against the Magistrate. The
dying declaration could legitimtely serve as a guide in
further investigation. It was not argued that the dying

declaration being a confidential document had to be kept
secret fromthe Investigating Officer. Qur attention was
drawmn by the respondents to the application dated Novenber
20, 1968(Ex. PzZ) filed by Gurdial Singh in the court O Shr

Mewa Singh, Magistrate, for expeditious disposal of the
conmi t ment pr oceedi ngs. In that application it was
suggested that the defence had got renoved” the dying
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decl aration and statenments under s. 164, C. P.C which

607

had presunabl y been destroyed. Accor di ng to t he
respondent’s suggestion it was the accused who was
interested in the disappearance of the original dying
declaration from the record. |In this connection we my
point out that on October’ 27, 1968 Shri Mwa Singh

Magi strate, had |odged a report with the police wunder ss.

379/ 400/ 201, |.P.C., alleging theft of the F.I.R, the,
dyi ng decl aration and statements OF wi tnesses recorded under
s. 164 Cr. P.C. in the case State v. Tapinder Singh. For

the disposal of this appeal it is unnecessary for us to
express any opinion as to who is responsible for the
di sappearance of the dying declaration. That question was
the subject matter of a crininal proceeding and we have not
been i nformed about its fate.

The dying declaration is a statenent by a person as to the
cause of his death or as to any of the circunstances of the
transaction which resulted in his death and it becones
rel evant ‘under.. s. 32(1) of the Indian Evidence Act in a
case in whichthe cause of that person’'s death conmes into

qguesti on. It is true that a dying declaration is not a
deposition in court and it is neither made on oath nor in
the presence of the accused. It is, therefore, not tested

by cross-exam nation on behalf of the accused. But a dying
declaration is admtted in evidence by way of an exception
to the general rule against the admissibility of hearsay
evi dence, on the principle of necessity. The weak points of
a dying declaration just nmentioned nerely serve to put the
court on its guard while testing its reliability, by
inmposing on it an obligationto closely scrutinise all the
rel evant attendant circunstances. This Courtin Kushal Rao
v. The State of Bonbay(') laid down the test of reliability
of a dying declaration as follows :
"On a review of ‘the rel evant provisions of the
Evi dence Act and of the decided cases in the
different Hogh Courts inIndia and /in this
Court, we have cone to the -conclusion, in
agreenment with the -opinion of the Full Bench
of the Madras Hi gh Court, aforesaid, (1) that
it cannot be laid down as an absol ute rule of
law that a dying declaration cannot form the
sol e basis of conviction unless it i's
corroborated; (2) that each case nust  be
determined on its own facts keeping in~ view
t he ci rcunst ances in which the dyi ng
declaration was made; (3) that it ~cannot be
laid down as a general proposition that a
dyi ng declaration is a weaker kind of evidence
than other pieces of evidence; (4) that a
dyi ng declaration stands on the sane- footing
as another piece of evidence and has' to be

j udged in t he i ght of surroundi ng
ci rcunst ances and with reference to the
principl es governi ng the wei ghi ng of

evi dence-. (5) that a dying

(1) [1953] S.C.R 552 at pp. 568-569.

608
declaration which has been recorded by a
conpetent nmagistrate in the proper manner
that is to say, in the formof questions and
answers, and, as far as practicable, in the
words of the naker of the declaration, stands
on a much higher footing than a dyi ng decl ar a-
tion which depends upon oral testinmony which
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may suffer fromall the infirmties of human
nmenory and human character, and (6) that in
order to test the reliability of a dying
decl aration, the Court has to keep in viewthe

circunmstances |ike the opportunity of the
dyi ng man for observation, for exanpl e,
whet her there was sufficient light if the

crimte was comitted at night; whether the
capacity of the man to renenber the ’facts
stated had not been inpaired at the tine he
was making the statement, by Circumnstances
beyond his «control; that the statement has
been consistent throughout if he had severa
opportunities. of making a dying declaration
apart fromthe official record of it; and that
the statement had been nmade at the earliest
opportunity and was not the result of tutoring
by i nterested parties.

Hence in order to pass the t est of
reliability, a dying declaration has to be
subj ected toa very close scrutiny, keeping in
view the fact that the statenent has been made
in the  absence of the accused who had no
opportunity of testing the veracity of the
statenment by cross-exam nation. But once the
court /'has cone to the conclusion that the
dyi ng decl aration was the truthful version as
to the circunstances of the death and the
assaillants of the victim there is no question

of further corroboration. 1f, on the other
hand, the court, after exam ning the dying
declaration in all its aspects, and testing

its veracity, has cone to the conclusion that
it is not reliable by itself and that it
suffers from an infirmty, then, wi't hout
corroboration it cannot formthe basis of a
conviction. Thus, the necessity for /corrobo-
ration arises not fromany inherent weakness
of a dying declaration as a piece of evidence,
as held in sone of the. reported cases, but
fromthe fact that the court, in a given case,
has cone to the conclusion that that parti-
cul ar dying declaration was not free from the
infirmties referred to above or from such
other infirmties as my be disclosed in
evi dence in that case."

Thi s view was approved by a Bench of five Judges in Harbans
Singh v. State of Punjab.(’) Examining the evidence in this
(1) [1962] Supp. 1 S.C.R 104.

609

case in the light of the legal position as settled by this
Court we find that the dying declaration was recorded by the
Magi strate within four hours of the occurrence. It is clear
and conci se and sounds convincing. It records :

Consi deri ng

"Today at 4.45 p.m ny Sandhu (wife's sister’s
husband) Tapi nder Singh fired shots with his
pistol at ne in the, presence of Harnek Singh
Sher Singh and Curdial Singh at the tax
st and. He suspected that | had illicit
relations with his wfe. Tapi nder Si ngh
infjured me with these fire shots."

the nature and the-nunber of injuries suffered

by the deceased and the natural anxiety of his father and
others present at the spot to focus. their attention on
efforts to save his life we are unable to hold that he had
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within the short span of time between the occurrence and the
nmaki ng of the dying declaration been tutored to fal sely nane
the, appellant as his assailant in place of the real culprit
and also to concoct a non-existent notive for the crinme. It
is unnecessary for us to refer to the earlier declarations
contained in Ex. PM Ex. DC and Ex. PH 13 because the
one recorded and proved by the Magistrate seens to us to be
acceptable and free frominfirmty. |If the dying decla-
ration is acceptable as truthful then even in the absence of
other corroborative evidence it would be open to the court
to act upon the dying declaration and convict the appellant
stated therein to be the offender. An accusation in a dying
declaration cones from the victimhinself and if it is
worthy of acceptance then in view of its source the court
can safely act uponit. |In this case, -however, we have
al so the evidence of eye witnesses Gurdial Singh, (PW 7),
Hanek Singh (P.W 8) ~and Sher Singh (P. W 9) whose
testi nony appears to us to be trustworthy and unshaken. No
convi nci ng reason has been urged on behal f of the appellant
why these three witnesses and particularly the father of the
deceased should falsely inplicate the appellant substituting
him for the real assailant. It is not a case in which
along with the real culprit, soneone else, with whom the
conpl ai nant has sone scores to settle, has been added as a
co-accused. The /only argunent advanced on behalf of the
appel l ant was that the deceased was shot at somewhere el se
and not at the place where the prosecution witnesses allege
he was shot at. It was enphasised that  these three
Wit nesses were not present at the _place and tinme where the
occurrence actually took place. ~This submssion is, in our
view, wholly unfounded,and there is absolutely no materia
in support of it on the existing record. The probabilites
are clearly against it. The fact that Hari Singh, A S|
(P.W 2) went to the place of occurrence and fromthere he
| earnt from soneone,

13Sup. d/70-10
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that the injured person bad been taken to Dayanand  Hospita
clearly negatives the appellant’s suggestion. The fact that
the A.S.I. did not renenber the nane of the person who gave
this information would not detract fromits truth. On the
contrary it appears to us-to be perfectly natural for the
A.S.I. in those circunstances not to attach nmuch i nportance
to the person who gave himthis infornmation. And then, -the
short duration within which the injured person reached the
hospital also shows that those who carried him to the
hospital were closeby at the tine of the occurrence and the
suggestion that Gurdial Singh (P.W 7), Hanek Singh (P.W 8)
and Sher Singh (P.W 9) nust have been inforned by soneone
after the occurrence does not seemto us to fit in with the
rest of the picture. W are, therefore, unable to accept
the appellant’s suggestion that the deceased was shot at
somewhere else away fromthe place of the occurrence as
deposed by the eye witnesses.

Sone minor points were also sought to be raised by M.
Nur uddi n. He said that the pair of shoes belonging to the
deceased were left at the spot but they have not been
traced. The takhat posh on which the deceased was sitting
has al so not been proved to bear the marks, of blood nor a*
the bl ood marks proved ,on the seats of the car in which the
deceased was taken to the hospital. The counsel also tried
to nake a -point out of the om ssion by the prosecution to’
prove bl ood stains on the clothes of Gurdial Singh (PW 7)
and Harnek Singh (P.W 8) who had carried Kulwant Singh from
the place of the occurrence to the hospital. Qrission to
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produce a. ballistic expert was al so adversely criticised.
These, according to the counsel, are serious infirmties and
these omissions mlitate against the prosecution story. In
our opinion, the criticismof the counsel -assunming it to be
legitimate, which we do not hold, relates to matters which
are both insignificant and immterial on the facts and
circunstances of this case. They do not in any way affect
the truth of the main ,elenments of the prosecution story.
On appeal under Art. 136 of the Constitution we do not think
it is opento this Court to allow such minor points to be
raised for the purpose of showi ng ,defects in appraisal of
the evidence by the High Court and for ,evaluating the
evidence for ourselves 'so as to arrive at conclusions
different fromthose of the Hi gh Court. The eye witnesses
havi ng been believed, these points |lose all inportance and
cannot be pressed in this Court.

Consi derable stress was |laid on behalf of the appellant on
the subm ssion that according to the folder Ex. DC one
Trilochan  Singh was present in the hospital as a friend or
relation of ‘the injured person. Fromthis it was sought to
be inferred that Gurdial Singh, father of Kulwant Singh, had
not acconpani ed his
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son to the hospital and that this would show that the eye
wi tnesses are not telling the truth. The argunent seens to

us to be without any basis and is m sconceived. In the
first instance the nane of Tril ochan Singh on the fol der has
not been proved. It is the contents of Ex. 'DC which have

been proved by Dr. E. Pothan (P-W- 1 at the trial) who had
appeared as P.W 10 in the court of the Conmitting
Magi strate. Secondly in this docunent, as we have  verified
fromthe original record Gurdial Singh is actually nentioned
as the father of the injured person. W are, therefore, not
i mpressed by the submission that Ex’ DC goes against the

testinony of the eye witnesses. ~Incidentally, Ex. DC also
contains the precise information which was the  subject
matter of the dying declaration. ( It appears that i'n order

to discredit Ex. DC with respect to the information / about
the appell ant being the assailant, the nanme of one Tril ochan
Singh (whose identity still remains unknown) was ~ sonehow
made to appear on the folder but as it has not been Ilegally
proved and not referred to by any w tness we need  say
not hing nore about it. This argunent thus also fails: The
subm ssion that the medi cal evidence contradicts the version
given by eye witnesess also remains unsubstantiated on the
record.

As a last resort it was contended that if the notive all eged
by the prosecution is accepted then the sentence inposed
woul d appear to be excessive. In our view, the nmanner in
which the five shots were fired at the deceased clearly
shows that the offence conmmritted was deliberate “and pre-

pl anned. W are wunable to find any cogent ground for
interference with the sentence. The appeal accordingly
fails and is dism ssed.

G C

Appeal dism ssed
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