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PETI TI ONER
DR ASHOK

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 02/ 05/ 1997

BENCH
S.C. AGRAWAL, G B. PATTANAI K

ACT:
HEADNOTE
JUDGVENT:
W TH
TRANSFER CASE (C) NOCS.2 & 3 OF 1997
JUDGMENT
PATTANAI K. J.

On the basis of aletter by one Dr. Ashok addressed to
the Chief Justice of India indicating therein that severa
i nsecticides, colour additives, food additives — are in
wi despread use in this country which have already been
banned in several advanced countries as it has been found
that those insecticides are carcinogenus, this Court treated
the letter as a Petition under Article 32  of the
Constitution and took up the matter as a public/Interest
litigation. Notices were issued to the Union ‘of /India
through the Secretary. Mnistry of Environment and Forest,
through the Secretary, Mnistry of Agriculture, ~through
Secretary, Mnistry of Industry & Chenmicals as well as to
pesticides Association of India through its Secretary Shr
H. S. Bahl and the Asbestos Cenment Products Manufacturers
Association. The Annexure to the said letter contained 21
chemicals and additives and a prayer was- nade that the
respondents should be directed to ban forthwith the inport,

production, distribution, sale and wuse of the Ilisted
chemcals and articles so that the citizens will not be
exposed to the hazar ds whi ch the af oresai d

i nsecticides/additives are capable of being caused. It was
al l eged generally in the petition that food. water, air

drug and cosnetic contam nataion are the general results of
the wi despread use of the chem cal have been banned in the
united States of America and rest are in the process  of
bei ng banned. Though initially the annexure to the letter
contained only 21 itens of insecticides and additives but by
way of an application 19 other chem cals were added and thus
in all the prayer of the petitioner is to prevent
manuf acture. production and use of 40 insecticides and/or
additives. Counter-affidavits were filed on behalf of
Secretary, pesticides Association, Madras. A supplenentary
affidavit was also filed on behalf of the Mnistry of
Envi ronment and Forest. A further affidavit was also filed
in August 1989 by the Deputy Director CGeneral of Health
Services giving the available information on the Ilisted
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chem cal s as to the carsinogenicity status on the basis of
research carried out by the Indian Council of Chenica
Research. It was indicated in the said affidavit that the
benefits accrued as a result of use of chenmicals should be
wei ghed agai nst anticipated risk and whol e i ssue be exam ned
intotality before arriving at a conclusion. Wen the matter
was heard on 24th Septenber, 1996 this Court observed that
there has been a time lag between the filing of the
affidavits and the date of hearing of the petition and there
is no mterial on record to indicate as to whether any
further stops have been taken with regard to the control of
use of these harnful pesticides and chem cals and whet her
any further study has been made in that regard. The Union of
India was, therefore, granted time to file a further
detailed affidavit <clarifying the entire position. Wen the
case was taken up for hearing on 5th Novenber, 1996 it
transpired that no further affidavit has been filed pursuant
to the ~earlier ~direction and therefore, the Court was
constrained to pass an order “requiring the officers of
different Mnistries involved to be present in the Court on
the next date of hearing and required affidavit should be
filed. Pursuant to the aforesaid order of the Court an
additional affidavit was filed by the Under Secretary to the
CGover nment  of India, Mnistry of Agriculture on 18th
Noverber, 1996 stating therein the steps taken by the
CGovernment of India /in prohibiting manufacture, inport and
use of certain chemicals and in permtting restricted use of
certain other chemicals and insecticides. To the aforesaid
affidavit a Notification dated 26th May, 1989 was annexed as
Annexure 1 which Notificationindicates that the Governnent
of India had set up an Expert Comittee with a view to
review continuance wuse in India of pesticides ‘that are
ei ther banned or restricted for usein other countries. To
the said additional affidavit also annexed a Notification
dated 15th My, 1990 of the Mnistry of Agriculture which
Notification indicates that the Central GCovernnent after
considering the recomendations of the Expert Comm'ttee and
after consultation wth the Registration Cormittee set up
under the Insecticides Act 1968 cancelled the certificate of
Regi stration in respect of Aaldrin, restricted the use of
Dieldrin, for Locust Control in desert areas by plant
Protection Adviser to the Government of India and restricted
the use of Ethylene D bromde as a Fumi gant for Foodgrains
through Central Government, State Governnment, Governnent
Undert aki ngs, and Gover nnent Or gani sation I'ike Food
Corporation of India and Qhers. To the wsaid Additiona
Affidavit yet another Notification of the Mmnistry of
Agriculture dated 20th Septenmber, 1986 was '@ annexed as
Annexure |11 which Notification prohibited the manufacture,
i mport and use of Heptachlor and Chl ordane and cancell ed the
Registration Certificate i ssued by t he Regi stration
Conmittee to Various Persons. It also prohibited the use of
Alderin in India and cancelled the Registration Certificate
i ssued under the insecticides Act. It further transpires the
Gover nment  of India, Mnistry of Agriculture by
Notification dated 1st January, 1996 cancelling certificate
of Registration in respect of Benzene Haxachloride wth
effect from 1st April, 1997, being of the opinion that the
manuf acture and use of Benzene haxachl ori de shall be phased
out progressively and the production of its technical grade
by the existing manufacturers reduced to the extent of 50
per cent by 31st March, 1996 an totally banned by 3lst
March, 1997. The Notification also indicated that the
Certificate of Regi strati on in respect of Benzene
Haxachl oride shall be deened to have |apsed in respect of
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those registration in respect of Benzene Haxachl ori de shal
be deened to have | apsed in respect of those registrants who
are yet to obtain nanufacture Iicences. On behal f of the
M nistry of Environment and Forest, the Director Mnistry of
Environnment also filed an Additional Affidavit indicating
the steps taken by the Environment Mnistry Prohibiting
i mport of Polychlorinated Bi phenyls. Mnistry of Health al so
filed an additional affidavit and Mnistry of Petro-
chem cal s also filed an affidavit. Wen the case was taken
up for hearing on 21st Novenber, 1996 and these affidavits
of different Mnistries were placed it was noticed that the
affidavits have dealt with 21 chem cals and additives which
were listed in the original petition. But there has been no
response in respect of 19 other chem cals and insecticides
referred to in the additional list. It was al so brought to
the notice of the Court sonme Wit petitions have been filed
by the manufacturers of certain chemcals challenging the
Notification of ~the Government -cancelling the Registration
Certificate Jissued under the i nsectici des Act and
Prohi biti'ng the Manufacture with effect from 1st April
1997. It —was stated that ~a consolidated affidavit be filed
by the Union of India in consultation with all the concerned
Mnistries in respect of 40 chemicals so that it would be
easier to deal wth the problem In response to the
aforesaid direction of the Court dated 27th Novenber, 1996
the Under Secretary to the Government of India in the
Mnistry of Agriculture has filed a consolidated affidavit
dealing with 40 itenms of chenicals ~and the steps taken by
the Government of India in the Concerned Mnistries either
prohi biting and/or allow ng restricted manufacture, use of
chem cals on a thorough study and on recei pt of
recommendations from the experts. On the basi s of
applications by manufactures, in respect of the wit
Petitions pending in Allahabad H-gh Court and Madras Hi gh
Court orders were passed by this Court to get the cases
transferred and those transferred petitions were al so heard
alongwith main Wit Petition

Chemical s, besides food, air  and water, have always
been part of man’'s environnment in sonme neasure. Even before
the earliest «civilizations or agriculture, ~the Lightning
flash caused oxygen and nitrogen of ~the air to conbine,
produci ng oxides of nitrogen and the said nitrogen dioxide
eventual ly conbined wth water and oxygen to formnitrates

that significantly enriched the soil. Vol canos contributed
sul phur dioxide and particulates to the air just as fossi

fuel burning power plants do today. But the tota
contribution of these sources was small and the earth was

thinly populated. Wth the rise of civilizations; the
sources of population increased day by day. Water polluted
with lead fromthe pipes used in the Roman distribution
systemis postulated to have contributed to the decline of
Rone. Mners and netal workers in the Mddle Ages suffered
occupational diseases from dusts and funes generated in
their trades. As early as in 1713 Ramazzini in his  book
"Di seases of Wirkers" has described the effects of many of
these chemi cal pol lutants on workers. When coal was
i ntroduced as a fuel the problem of pollution becanme much
worse with combinations of fog and snoke in London becormi ng
nost famous. Wth the recognition of the deleterious effects
of chemicals, especially in the W rkplace, there began
nmeasure for the control of the release of these materials
and t he prevention of occupat i onal di seases. The
concentrations of many of these materials in the atnosphere
were quit high. The scientists began research to find out
the ways and neans to reduce the contents of chemical in the
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at nosphere so as to check the health hazards. In 1945 Warren
Cook of Switzerland published a list of the limts wth
abstracts of the information on which they were based. The
United states Public Health Service established drinking
wat er standards in 1946, Henry Snyth in 1956 revi ewed the
researches done in the field and proposed the nanme Threshol d
Limt Values for limting air concentration for the working
environnent. The  American conference of Gover nnment a
Industrial Hygienists every year conpiled a list after
annual review indicating the deleterious effect of Severa
Chemicals and pesticides on the human health and the said
study is adopted by the occupational Safety and Health
Adm nistration of the Departnent of Labour as a Regul ation.
Until 1960 there was no |legislation and it is only in 1960's
the Clean Air Acts were passed in the United states. There
has been constant research on the wuse of chenmicals and
pesticides and itseffect on the human health in nmost of the
advance countries and the ilndustries also spend a
substantial part of the noney in establishing a research and
devel opnent -~ organi sations. ~on the basis of experinents
conduct ed -and —datas available the use of several chemicals
and pesticides have been either totally banned or have been
permitted to be used  in a regul ated manner dependi ng upon
the effect of such  chemicals or pesticides on the human
system In all ages nmen faced difficulty in protecting their
crops on the field fromsnall aninals and disease organi sns.
An insect, a field nopuse, the sporeof a fungus. or a tiny
root-eating wormis nore difficult todeal with. Since these
smal | organi sns reproduce rapidly, their total eating
capacity is very great. Small pests may al so be carriers of
di sease, Malaria and Yellow fever, spread by nosquitos, have
killed nore people than all wars. Not all insects, rodents,
fungi, and soil mnicroorganisns are pests.. Mst of them do
not interfere wth people, and many are directly helpful.

MIllions of small animals live within a single cubic mneter
of healthy soil. Mst are necessary to the process of decay
and hence to the recycling of  nutrients. Fungi, /'too, are
essential to the process of decay in all the worlds

ecosystems. pests have lived side by side with people for
thousands of years. At tines pest species have bl ooned and
brought di sease and fam ne. But nobst  of the tine, natura

bal ance has been nmintained, and hunmans have |ived together
with insects in reasonable harnmony. In nodern tines, people
are no longer willing to accept these natural cycles. Human
popul ation is now so l|arge that trenmendous quantities of
food are needed. One way to increase crop vyields is to
reduce conpetition from insects. Scientists studying a
cabbage field in United States found 177 different species
of insects of which only 5 species were significant pests.
The agricultural systemis subject to the nornal checks and
bal ances of a natural ecosystem |I|f |eft alone, pest species
are usually dept under control by their enem es. According
to an estimate insects at 10 per cent of the food crops in
the United states in 1891 and at that tine very few
pesticides were being used. The pest populations were
controlled by insect predators, parasites, and di sease. But
in the survey of 1970 it was found that the crop |osses to
insects rose to 13 per cent. The question, however, whether
it is on account of chem cal sprays or whether farmers woul d
be better off if no pesticides were used at all stil

remai ns unanswered. There is no dispute that nobst chenica

pesticides are poisonous to humans as well as to insects.
The organophosphates which have been used extensively in
North Anerica since 1973 are nuch nore poisonous than the
DDT whi ch was replaced by such organophosphates. Since md-
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1940s many thousands of people have fallen sick or have died
fromsevere pesticide poisoning every year. At present nore
than half of these are children who are exposed to the toxic
chemi cal through carel essness in packing or storage. Mst of
the others are workers who handle these materials in the
factory or on farms. Even workers working in the factory
where chemcals are manufactured bring the pesticide dust
hone on their clothes and they poison the famly as well. In
July 1975 the Allied chemical Conmpany paid mllions in
danmage suits and the plant was shut down. No anount of
conpensation paid in cash could make the people healthy
again. People can avoid exposure to large doses of
insecticides but it is ‘inpossible to avoid exposure to
contam nants in food, in the air and in drinking water.

Scientists in their anxiety to increase the production
capacity of the soil and to prevent the food particles from
various pests and insects have invented several insecticides
whi ch has caused del eterious effect on the human health. The
broad spectrum pesticides have serious flaws. They upset
ecosystem poison people and animal and possibly cause
cancer. on_the basis of continued ‘research in the field
several other advance countries whereas in a devel oping
country, like 1India, no effective neasures have been taken
so far while exam ning the affidavits filed in this court by
different Mnistries of the Governnent of \India to find out
what effective steps have been banned in other countries
particularly when its del eterious effect on the human health
is alarmng, One thing is absolutely clear that in this
country there has not been nuch study and research on the
harnful effect of several such-chem cals and pesticides.

There is no coordinated organisation and the lack of
coordi nation between different mnistries of the governnent
who deal with different chem cals and pesticides nmake the
people of this country suffer. It may be true that severa

such insecticides and chemicals  may be required in certain
conti ngency when epidem cs |ike Plague and dengue break. But
that cannot be ground for allowing the industrialists to
manuf acturer such commodity when it is established that the
use of the commodity is grossly detrinmental to the hunan
health. Take for example an insecticide called DDT. It acts
as a nerve poison. Paralyzing insects. It has been used to
control insects which destroy food and forage crops and to
kill disease carrying insects, such as nbsquitoes that carry
nmal aria and yellow fever and lice that carry typhus. DDT is
a residual poison that retains its effectiveness in a
sprayed area for weeks, although it may persist in-the area
for years. It is harmess to nost plants. The chem cal was
first prepared by Oothmar Zeidler, a German chemist in 1874.

Its effectiveness was discovered and recognised by a Sw ss
scientist Paul Hermann Muller who won the Noble prize in
1984. it was used heavily in world VWar Il, particularly in
the mid and South-pacific theaters by spraying nosquito
infected areas prior to invasion and occupation. The spray
program conti nued after the war and was primarily
responsible for elimnating malaria and vyellow fever as
nmaj or di seases. The said chemical, however, 1is toxic to
people and aninmals. it accunulates in the bodies of aninals
that eat food contaninated with the substance. When
di ssolved in organic solvents. DDT can be absorbed through
the skin. The chemical nature of DDT is not changed by
process of nmetabolism soil mcroorganisns or sun-light. It
is dangerous to birds, to fish and other forns of aquatic
life, Because of its potential danger to human heal th and
its possible effect on several species its use has been
totally banned in the United States of Anerica by the
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Envi ronnental Protection Agency since 1972. Soon thereafter
the said insecticide has been banned in several other
countries including Canada, Sweden and Dennark, But so far
as India is concerned. It is now being produced only by Ms
Hi ndustan insecticides Linmted and the Director General of
Health services on getting information about the quantity
required by respective States for their Public health
Programme puts it before the requirenment Conmittee and only
on the approval of the said Conmttee it is manufactured and
sent to different States. Thus though it has not been fully
banned but its manufacture and use has been controlled. W
have taken the illustration wth respect to one of the
i nsecticides only for the purpose of indicating that severa
i nsecticides which have " been banned in the advanced
countries like Anericaare still being permtted to be used
in this country possibly because of certain necessity.
Agriculture was the principal activity of Indians til

Ni neteenth Century and nore than seventy per cent popul ation
were dependent” on agriculture for their livelihood. In the
twentieth Century the Country saw industrial revolution. The
rural population started mgrating fromvillages to urban
and industrial towns. but yet agriculture holds the doni nant
position in Indian economy. The grow ng realisation of acute
probl em of popul ation explosion in India necessitated the
policy makers, planners to nake vigorous efforts to optimse
agricultural productioon. The idea of green revolution was
floated and effective steps were taken to- machani se the
agricultural process and to noderni se it by usi ng
fertilizers and spray in pesticides in order to achieve self
sufficiency in food grains, ~comrercial crops and other

agricultural products. It was realised that endeavor should
be made on war footing to boost agricultural production so
as to fulfil the requirenent of food for our ' teemng

mllions. One of the hurdles in boosting agricultura

producti on was excessive |oss —and destruction of crops and
foodgrai ns by insects and pests. A need was, therefore, felt
to inport and manufacture insecticides and pesticides to
protect crops and plants from the danmage of pests and
insects. But the nbst dangerous crisis in the present day
nodern world is that of global atnospheric - pollution. The
eco system has becone inbal anced by uncontrol | ed use. abuse
and m suse of natural resources and manufacture and use of
hazar dous products and chemicals resulting in endangering
the very existence of human race. The excessive use of
chem cals and pesticides for optim sing agricultura

production created alarm ng danger to health and safety of
living beings in general and agriculture workers in
particular. The i mpact  of pestici des use on gl oba

environnent nmay vary in nagnitude and exhibits a variety of
behavi oural patterns and nbdes of action. Pesticides affect
man’ s ecosystem and their residues can get into -the food
chain. The anount of pesticide consuned by peopl e depends on
the manner of usage of pesticides particularly on farm
crops, storage of the produce and its processing. |In nost of
the devel oped countries the use of hard pesticides on
agricultural crops has been either banned or restricted and
ot her pest <control programes are adopted in order to
mai ntai n eco-system But the devel oping countries are stil

using these pesticides without <caring for side effects on
environnent. In recent times the Central CGovernnent has set
up the pesticides Environnent pollution Advisory commttee
inthe Mnistry of Agriculture to reviewfromtinme to tine
the environnental repercussion and to suggest nmneasures.
Whenever necessary. It is a fact that pesticides considered
hazardous in rich countries of the devel oping countries |ack
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scientific facilities for toxicological scrutiny as also for
nmaki ng proper cost assessnent. It is true that different
countries may have different requi rements but it is
difficult and dangerous to assume that pesticides banned or
restricted in USA or other European countries wll be
acceptable in the Third Wrld countries. In India pesticides
are use over the past four decades for crop protection and
control of diseases |like malaria. There has been much debate
over the use of pesticides at the cost to weigh the benefits
of use of pesticides and the adverse effect that is produced
on human health on account of such use of pesticides.

Right to Life enshrined in Article 21 neans right to
have sonething nore than survival and not mere existence or
ani mal existence. It includes all those aspects of life
which go to nake a nman’'s Llife neaningful , conplete and
worth living. As has been stated by this court in Maneka
Gandhi’s case (1978) 1 Supreme Court Cases 248, in the case
of Board of Trustees vs. Dilip (1993) 1 Suprene Court Cases
124 and i'n the case of Ranmasharan vs. Union of India 1989
Supp. (1) Suprene court Cases 251, that it would include al
that gives neaning to a man's Ilife, for exanple, his
tradition, culture, heritage and protection of that heritage
inits full neasure. In still recent cases this Court has
given liberal interpretation to the word 'life’ in Article
21. And in the case MC Mhta vs. Union of India & others
(1987) 4 suprene Court Cases 463 while dealing with a public
Interest petition relating to Ganga Water Pollution this
Court has observed that life, public health and ecol ogy have
priority over problens of unenmployment and | oss of revenue.
In the United Nations Conference on the Human Environnent
held at Stockholmin 1972 it was stated that the protection
and i nprovenent of human environnent is a ngajor issue which
affects the well-being of people and econom c devel opnent
through out the world and it is the _urgent desire of the
people of whole world and the ~duty of all Governments. It
was al so stated: -

" A point has been reached in

history when we nust shape our

actions throughout the world with a

nor e prudent care for their

envi ronnent al consequences. Through

i gnorance or indifference we can

do nassive and irreversible harmto

the earthly environment on which

our life and well being depend.

Conversely, t hr ough fuller

know edge and wiser action, we can

achieve for oursel ves and our

posterity a better Ilife in an

environnent nore in Kkeeping wth

human needs and hopes. There are

broad vistas for the enhancenent of

envi r onnent al quality and t he

creation of a good Ilife. What is

needed is an enthusiastic but calm

state of mnd and intense but

orderly work. for the purpose of

attaining freedom in the world of

nature a better environnent. To

defend and i mprove the human
environnent for present and future
gener ati ons has becone an

i mperative goad for mankind a goa
to be pursued together with, and in
harmony with, the established and
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fundanental goals of peace and of

wor | d-wi de econonic and soci a

devel opnent . "

What has been stated above in relation to the
environnental hazards would apply wth nuch greater force
when it cones to health hazards. By giving an extended
nmeaning to expression 'life’ in Article 21 this court has
brought health hazards due to pollution within it and so
also the health hazards fromuse of harnful drugs. In the
case of Vincent Panikuriangara vs. Union of India, 1987 (2)
SCC 165, on a public Interest Petition seeking directions
from this Court to ban inport, nmanufacture, sale and
distribution of certain drugs this Court had observed 'A
heal thy body is the very foundation for all human activities
and in a welfare state it is the obligation of the state to
ensure the creation and the sustaining of conditions
congenial to good- health’ . The Court in the aforesaid case
extracted a passage from the earlier judgnment in Bandhua
Munti Morcha vs. Union of India 1984 (3) SCC 161, which
woul d be profitable to extract herein:-

" 1t-is the fundanmental right  of

everyone in this Country, assured

under the interpretation given to

Arty. 21 by this court in Farancis

Mullin's case/ (1981) 1 SCC 608 to

live with hunman dignity, free from

exploitation.' This right to Ilive

with human dignity enshrined in

Art.21 derives its life breath from

the Directive principles off State

Policy and Particularly cls. (e)

and (f) of Art. 39 and Arts. 41 and

42 and at the least, therefore, it

nmust i ncl ude protection of the

heal th and strength of the workers,

men and women, and of the tender

age of children agai nst (abuse,

opportunities an facilities for

children to develop in a healthy

manner and in conditions of freedom

and dignity, educati ona

facilities. j ust as huamane

conditions of work an maternity

relief. These are the m ni mum

requi rements which nust exist in

order to enable a person to live

with human dignity. and no state

neither the central Government has

the right to take any action which

will deprive a person of the

enj oyment of t hese basi c

essential s".

It was further observed:

" The branch with which we are now

dealing, nanely, healthy care of

citizens, is a problemw th various

facets. It i nvol ves an ever -

changi ng chal l enge. There appears

to be, as it were, a constant

conpetition between nature (which

can be said to be responsible for

new ail nents) on one side and human

i ngenuity engaged in research and

finding out curative processes.

This being the situation, t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 18

probl em has an evershifting base

It is comonplace that what s

consi dered to be the best nedicine

today for treatment of a particular

di sease becones out of date and

soon goes out of the market wth

di scovery or i nvention of new

drugs. Again what is considered to

be incurable at any given point of

ti me becomes subjected to treatnent

and cure with new finds. There is

yet another situation which nmust be

taken note of as human know edge

expands and narches ahead. Wth the

onwar d mar ch of sci ence and

conplexities of ~the living process

hitherto unknown di seases are

noticed. To nmeet” new chall enges,

new drugs have to be found. In this

field, therefore, change appears to

be the rule."

It is necessary to exanine the present problem arising
out of use of pesticides and other chemcals which on
account of its adverse -effects on human health has al ready
been banned in other ~advanced countries.  On exam ning the
counter-affidavits filed on behal f* of the different
Mnistries of the CGovernment it appears to us that though
sufficient steps have been taken to either ban or to allow
restrictive use of these insecticides but yet there is no
co-ordinated effort and different M nistries of the
Government of India are-involved. It also further transpires
that there has been no continuous effort to have research or
to have m ni mum i nformati on about the adverse effects of the
use of such pesticides and other ~chenicals as a result of
whi ch people at large of this country suffer to a great
extent. As it is on account  of |lack of capacity of the
people of the country to afford  good and nutritious food.
the average standard of human ‘health is nuch ‘below as
conpared to other advanced countries. In addition to that it
i nsecticides and chenicals are permtted to be freely used
in protecting the foodgrains and_in i ncreasing the
agricultural production then that wll bring insarnountable
hazards to all those country-nen who consune those food
articles. To check these nal adies what is essential for the
CGovernment of India is to have a co-ordi nated and sustained
effort. In this age of computerisation and inter-1inking of
the countries through internet it does not take nmore than a
couple of mnutes to gather the necessary information in
respect o f any particular insecticide or pesticide and how
such commodities have been dealt with in other ~advanced
countries. What is really essential is a genuine will on the
part of the Adm nistrative machinery and a conjoined effort
of all the mnistries concerned. on the basis of the
affidavits filed while we are satisfied that the different
neasures taken by the Central Governnment in totally
prohibiting in sone other cases are adequate step fromthe
heal th hazards point of viewand no further direction is
necessary to be issued in respect of the 40 itens of
i nsecticides and chemicals identified in the petition filed.
but we would direct that a Conmttee of Four senior officers
from the four different Mnistries involved should be
constituted which comittee should have deliberations
atl east once in three nonths and take suitable nmeasures in
future in respect of any other insecticides and chenicals
which is found to be hazardous for health. Such a Comittee
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shoul d be constituted by the Cabinet Secretary within two
nonths fromthe date of the order and the said Conmttee nmay
take the assistance of such technical experts as they think
appropri ate.

We woul d accordingly dispose of this Wit petition with
the af oresai d observati on.

In the two Transferred Cases. the notification date
1.1.1996 of the Central Covernnent issued in exercise of
powers under sub-section (2) of section 27 of the
I nsecticides Act, 1968 phasi ng out progressively the
manuf acture and use of Benzene Hexachloride and directing
that the certificate of Registration in respect of Benzene
Hexachl ori de i ssued to various firms shall be deemed to have
been cancelled w. e.f 1st of April, 1997, has been chal |l enged
by the manufacturers inter alia on the ground that it is
beyond the scope and powers of the Central Government under
Section 27(2) off the Insecticides Act to issue such
Noti fi cation.

It is contended by M.C S. Vaidyanathan, the |earned
seni or counsel for the petitioner -MS. Kanoria Chenicals
and I ndustries Ltd. as well as® MR Jayant Das, |earned
seni or counsel appearing for -~ the petitioner in the other
Transferred Case that consultation with Regi stration
Conmittee being nandatory for exercise of power under Sub-
Section (2) of Section 27(2) of the Act and there being no
such consultation with the Registration Committee the
i ssuance of the inpugned Notification in purported exercise
of power under section 27 (2) of the Act is vitiated and as
such is liable to be stuck down. It is further contended
that neither there has been any-investigation of its own by
the Central CGovernment nor the Central Governnent could have
been satisfied about the insecticides in questionis likely
to cause any risk which would enabl e'the Central Governnent
coul d have been satisfied about the insecticides in guestion
is likely to cause any risk which would enable the Centra
Government to cancel the certificate of Registration and
therefore. the inpugned Notification is invalid In l'aw since
the satisfaction is based upon non-existent nateri'al and as

such the notification in questionis liable to be struck
down . Lastly, it is contended that in exercise of power
under sub-section (2) of section 27 the certificate  of
Regi stration of any i nsecticide specified in sub-clause

(iii) of clause (e) of section 3 or any specific batch
t hereof can be cancelled it the Central CGovernment is of the
opinion for reasons to be recorded in witing that the use
of the said insecticide is likely to involve such risk to
human beings or animals so as to render it expedient or
necessary to take immediate action. Section 3 (e) (iii)
deals with a preparation containing any one or nore of the
subst ances specified in the Schedule., The said power,
therefore, cannot be exercised in respect to any substance
specified in the schedul e which in an insecticide within the
nmeani ng of section 3(e) (i). Benzene Hexachl ordi de being one
of the substances in the Schedule issued under Section
3(e)(iii), and not a preparation containing any one or nore
of the substances as provided in section 3(e)(iii), the
Central CGovernnment had no jurisdiction to issue the inpugned
Notification in purported exercise of power under section
27(2) of the Insecticides Act. 1In other words, what is
contended by the counsel for the petitioners these
Transferred cases is the power to prohibit or cancel the
regi stration under section 27(2) is in respect of those
preparations containing any one or nore of such substances
which are specified in the Schedule and which is consuner
oriented ant the said power cannot be exercised in respect
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of any substance included in the Schedul e by the parlianent
itself. M. Bhat. learned Addl. Solicitor General, on the
ot her hand contended that in construing the provisions of
the insecticides Act the Court nmust adopt a construction
whi ch woul d ef fectuate the objects of the statute instead of
adopting a construction which would defeat its objects.
According to t he learned Addl. Solicitor General a statute
is designed to be workabl e and the interpretation thereof by
a court should be to secure that object, unless crucia
omi ssion or clear direction nmakes that end unattainable, as
was observed by Lord Dunedin in whitney v. Comm ssioners of
i nl and Revenue (1925) 10 Tax Cas. 88.110 and was also
accepted by Craies on Statute Law as well as by Maxwell on
The Interpretation of Statutes, Tenth Edn., and bearing in
m nd the aforesaid principle the provisions of Section 27 of
the Insecticides Act are to be construed,

According to the learned - Addl. Solicitor GCeneral the
courts should Ilean against any construction which tends to
reduce a statute to futility and the provisions of a statute
nust be 'so construed as to nake it effective and operative,
on the principle "ut res mjis valeat quam periat". The
| earned counsel urged that it is the court’s duty to make
what it can of the Statute, knowi ng that the Statutes are
meant to be operative and not inept and that nothing short
of inpossibility should allow a Court to declare a Statute
unwor kabl e. The |earned Addl. Solicitor General contends
that the Insecticides Act having been enacted to retul ate
the inport, nmanufacture, sale, transport, distribution and
use of insecticides with a view to prevent any risk to human
beings or animals and the Central Governnment having been
satisfied that the use of Benzene Hexachloride  involves
great risk to the human Ilife. and on being so satisfied
havi ng i ssued the inpugned Notification -phasing out the
manuf acture of such insecticide an conpletely prohibiting
the same w.e.f. 1.4.1997, this court” should not set aside
the Notification by interpreting the provisions of the Act
whi ch woul d have the effect of frustrating the object of the
legislation itself. According to the |earned Addl “Solicitor
General no doubt the words wused in sub-section (2) of
section 27 are not very clear but the expression" as a
result of its own investigation" in  sub-section (2)  of
Section 27 does not necessarily refer to —an insecticide
specified in sub-clause (iii) of Cause (e) of Section 3 as
engrafted in sub-section (1) of Section 27 and on the other
hand it 1is wide enough to include any insecticide under
Section 3(e) including a substance specified in the Schedul e
and such a construction alone would subserve the object of
the Act. The learned Addl. Solicitor General also urged that
when the power under sub-section (2) of Section 27
aut horises the Central Governnent to issue an order refusing
to register the insecticide it would obviously nean-that the
sai d power could be exercised even prior to the registration
of the insecticide in question, whereas the power ‘under
Section 27(1) can be exercised only after an insecticide in
guestion, whereas the power under Section 27(1) can  be
exercised only after an insecticide has been registered and,
therefore. Section 27(2) does not necessarily refer to
section 27(1) as contended by the | earned counsel appearing
for the petitioner. So far as the question of lack of
consultation with the Registration Commttee is concerned,
the learned Addl. Solicitor General contended that the
Notification which was issued in Decenber 1994 itself
indicates that the Central Governnment had due consultation
with the Registration Conmittee and as such it was not
necessary to have further consultation wth the said
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Conmittee before issuance of Notification on 1st of January,
1996. According to the | earned Addl. Solicitor General when
Benzene Hexachl oride has already been banned in severa
other countries in the world because of its effect on the
human life, the Central Government has totally banned its
production w.e.f. 31st of March, 1997, having decided to
phase out the production progressively and any intereference
with the said order will be against the society at |arge.

Before exanmining rival contentions wth regard to the
power of the Central Governnment under the insecticides Act
to cancel Certificate of Regi stration it woul d be
appropriate for us to find out as to what is Benzene
Hexachl ori de and what are its effect on the human bei ngs and
the environnent and to what extent it has actually been
banned in other countries.

Benzene Hexachl oride (BHC) is formed by the reaction of
chlorine with benzene in the presence of light. It is also
called 1, 2, 3,74, 55 6- HEXACHLOROCYCLOHEXANE, nanely, any
one of | several isometic conpounds: one of these isonmers is
an insecticide called Ganmexane. |t was first prepared in
1825 and the insecticidal properties were identified in 1944
with the y-isonmer, which is-about 1,000 tines nore toxics
than any of the other isomers formed in the reaction. The
chemi cal addition of chlorine to benzene produces a mxture
containing at least six of the eight possible isoners of
BHC. BHC has a faster but |less protracted action upon
insects. It wuse had declined by the 1960s because of
conpetition from other insecticides and its effects on
fishes. (See - The New Encycl opaedia Britannica - Volune 2
Page - 115).

Benzene Hexachl oride, otherwi se known as- BHC is an
i nsecticide specified in the Scheduleto the insecticide
Act, 1968 and is different fromits fornul ati ons which woul d
also be an insecticide wthin the meaning of | Section
3(e)(iii) of the said Insecticides Act. BHC is not used as
such by farner or consumer though its different formnul ations
or preparations containing different concentrations of BHC

are use in agricultural pest control, crop protection
operation as well as in public health for ~control of
di seases like numlaria, dengu and plague. In'the Tripath

Conmittee Report which was constituted to review the
continued use of DDT and BHC in the country in the |ight of
their hazard to human heal th and environnment pursuant to the
earlier observations of the Banerjee Conmittee Report in
1986, it has been stated as foll ows:

1. In a large nunber of countries

t he use of BHC has been

banned/ wi t hdr awn or severely

restricted mai nl y due to

bi oaccunul ation of residue and its

associ ated environnental hazards.

2. BHC is bioeffective agai nst pest

conpl ex of rice, sugarcane, sorghum

and pi geonpea. Its dust has also
been proved bioeffective for |ocust
control

3. It still continues to be
effective in controlling vectors of
mal ari a.

4. The residue of BHCin soil of
USA persists as long as ten years.
However, in ot her conparative
studi es between 1977 and 1988 the
resi due has been decreased from
5.64 ppm to 0.06 ppm agai nst
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but

studi es of Indian soils has shown a
half |ife of only 4 nonths.

5. Residues of BHC in water were
found in a range of 1.07 to 81.23
nmg/litre, in st udi es conduct ed
during 1985 to 1987. Ganga water
was reported to be contam nated
with BHC residue in the range of
2.5 to 639 nanogram per litre
during 1986 to 1989k

6. Reported quantum of 17.66 to
40.90 ppm of residues inrice is
hi ghest and for pot at oes the
guantities were bel ow tolerance
[imt. It is low.in rabi crops and
nil in sugarcane

7. Residue of BHC in I ndi an
Vegetabl e found to be higher than
perm'ssible limt as per PFA (8.0)
PPM)

8. The residue of BHC in vegetable
oils and oilseeds ranged between
0.2to 6.2 ppm which showed a
declining trend.

9. MIlk and mlk products are
contam nated wi th resi dues of BHC
10. Meat, chicken, fish and egg are
al so contaminated with BHC residue
11. There are reports of
accunul ation of . BHC residues in
human adi pose ti ssue and bl ood.

12. Animal feed as well as aninal
products do contain BHC residues
and there is an increasing trend.
13. Sub-chronic and ‘long term
toxicity studies show storage of

BHC in body tissues and
st eroi di ogeni ¢ i nhibition

14. St udi es on reproduction
i ndi cates its ef f ect on

reproduction leading to inpaired
reproductive function.

15. In some studies BHC is found to
be mut ageni c.

16. BHC has been shown to be
carcinogenic to mce and rats in
one study and in mce in another
two studies. But it has been shown
not to be carcinogenic to rats and
hanstars in one study. BHC has been
classified by 1TARCinto Goup 2 B
i.e. pr obabl e car ci nogeni c to
human.

17. BHC has been shown to produce
i munol ogi cal changes.

18. In human studies accidenta

long term dietary exposure of BHC
resulted in epidenic of porphyria,
hyper pi gment ati on and
neurotoxicity.

Thus, though it is of great use in control of nalaria
its adverse effect on human health is no |less
particularly when it has already shown to be cai oi nogenic to
m ce and rats and even scientists are of the opinion that it
i s probabl e carcinogenic to human bei ngs.

The Certificate of
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Regi stration granted in favour of petitioners which are
available on record indicates that is was for formulation
nanely BHC 10% DP, BHC 50% WP as well as BHC techni cal
Coming to the question of power of the Central Covernment
under the Insecticides Act and rival contention of the
parties in this Court as noticed earlier, it would be
appropriate for us to notice sone of the provisions of the
Act .

Section 3(e) defines 'insecticide to nean that:

3(e): " insecticide" nmeans :-

(i) any substance specified in the

schedul e : or

(ii) such ot her subst ances
(i ncl uding fungi ci des and
weedi ci des) as t he Centra

CGovernment may, after consultation
with the Board. by notification in
the official Gazette. include in
the Schedule fromtine to tine; or

(iii) —~any -preparation containing
any one or nore of such substances;
Section 4 contenpl ates constitution
of a Boar d cal led Centra

I nsectici des Board whose duty is to
advise the Central Governnent and
the State Governnent on technica

matters arising out of the
administration of the Act as well
as to carry out the other functions
assigned to the Board -under the
Act , Section 5 stipul ates
constitution of a Regi stration
Committee  which Comm ttee is
enmpowered to regulate its own
procedure for conduct of business
to be transacted by it. Section 9
provi des for regi stration of
i nsecticides. Under sub-section (1)
of section 9 a person desirous of
i mporting or manuf act uri ng any
insecticide is required to make an
application to the Registration
Conmittee for the Registration of
such insecticide. Under sub-section
(1) of section 9 a person desirous
of importing or manufacturing any
insecticide is required to make an
application to the Registration
Conmittee for the registration of
such insecticide. Under sub-section
(3) of Section 9 the Registration
Conmittee is required to hold such
enquiry as it deenms fit and on
being satisfied about the efficacy
and safety of the insecticide to
human beings and aninmals register
the sane. Second proviso to sub-
section (3) of section 9 confers
power on the Conmittee to refuse to
regi ster the insecticide. Section
10 provides for an appeal against
the decision of the Registration
Committee to the Central Governnent
agai nst non-registration. Section
11 is the sub moto power of the
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Central Governnment in exercise of
whi ch power the Governnent can cal
for the record of the Registration
Conmittee in respect of any case
for the pur pose of sati sfying
itself as to the legality or
propriety of the of the decision
Section 13 is the power to grant
Iicence and any person desirous of
manuf act uri ng or selling or
exhibiting for sale or distributing
any insecticide is bound to have a
i cence under Section 13. Section
14 is the power of the |Iicensing
of ficer to revoke. suspend or amend
the licence issued under Section
13. Section 17 is ~the prohibition
for inport ~as well as manufacture
of certain insecticides. Section 26
is the power of the state
Governnent to require any person or
cl ass of per sons to report
occurence of poisioning through the
use or handling of any insecticide
com ng wi t hi'n his cogni zance
Section 27 the / interpretation of
whi ch cones up for our
considerationin the case in hand
contains the power of the Central
CGovernment in purported exercise of
which the inpugned notifications
have been issued. Since the sane
provi si on requires the
consideration of this Court the
same is extracted hereinbelow in
ext enso:

27. Prohibition sale. etc. of
i nsecticides for reasons of public
safety.-(1) If on receipt of a
report under section 26 or
ot herwi se, the Central Governnent
or the State Government is of
opi nion, for reasons to be recorded
inwiting, that the wuse of any
i nsecticide specified in sub-clause
(ii) of clause (e) of section 3 or
any specific batch thereof is
likely to involve such risk to
human bei ngs or aninmals as to
render it expedient or necessary to
take imediate action than that
Government may, by notification in
the official Gazette, prohibit the
sale, distribution or use of the
i nsecticide or batch. In such area
to such extend and such period (not
exceeding sixty days) as nmay be

speci fied in t he notification
pendi ng investigation into t he
matter:

Provi ded t hat wher e t he

i nvestigation is not conpl et ed
within the said period. the centra
CGovernment or the State CGovernnent,
as the case ny be, may extend it by
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such further period or periods not

exceed in thirty days in the

aggregate as it may specify in

al i ke manner.

(2) If, as a result of its own

i nvestigation or on receipt of the

report from the state Government.

and after consultation with the

Regi stration Commttee. the Central

Governnment, is satisfied that the

use of the said insecticide or

batch is or is not likely to cause

any such risk, it 'nay pass such

order (including an order refusing

to register the insecticide or

cancel i ng the certificate of

registration, if any, granted in

respect thereof), as it deens fit,

dependi ng on _the circunstances of

t he ‘case. "

Section 36 is the rule making power of the Centra
Gover nment .

An exam nation of the aforesaid provisions of the Act
indicates that before registering a particular insecticide
the Registration Commttee is duty bound to hold such
enquiry as it deens fit for satisfying itself that the
insecticide to which the application relates is safe to
human beings and aninmals. Coming now to the core question
nanel y whether wunder Section 27 of the Act the centra
CGovernment can cancel the Certificate of Registration in
respect of an insecticide. It appears to us that under sub-
section (1) of section 27 when the Central Governnment or the
State CGCovernment is of the opinion that the use of any
i nsecticide specified in sub-clause (iii) of clause (e) of
section 3 or any specific batch thereof is likely to involve
risk to human beings or animals and it is necessary to take
i medi ate action then on recording reasons in witing the
sale. distribution or use of the insecticide or batch can be
prohibited in such area. to such extent not exceeding 60
days as mmy be specified in the notification pending
investigation into the matter. In other words, In respect o
an insecticide wthin the neaning of section 3(e) ((iii)
i.e. a preparation or formulation containing anyone or nore
of such subst ances specified in the schedule. the
appropriate Government can i mediately by i ssue of
notification prohibit the sale. distribution or use of the
same pending investigation. Under the proviso to subsection
(1) of section 27. if the investigation is not conpleted
within the period of 60 days then the prohibition in
guestion could be extended for such further period not
exceedi ng 30 days in the aggregate. Under sub-section (2) if
the Central Covernment on the basis of its own investigation
or on receipt of the report fromthe state Government and
after consultation with the Registration Conmittee is
satisfied that the use of the said insecticide or batch is
or is not likely to cause any such risk then it may pass
such order as it deenms fit dependi ng upon the circunstances
of the case. either refusing to register the insecticide or
cancel the Certificate of Registration. If already granted.
The use of the word said insecticide in sub-section (2)
obviously refers to the insecticide in question which was
the subject matter of consideration under sub-section (1)
and in respect of which pending further investigation into
the matter the Central CGovernnent has already issued a
prohi bition for sale, distribution or use of the insecticide
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in question. Therefore, the power of cancellation of
Certificate of Registration conferred upon the Centra
Covernment under sub-section (2) of Section 27 can be
exercised only in respect of any insecticide specified in
sub-clause (iii) of clause (e) of section 3 i.e. a
preparation or formulation of one or nore of the substances
specified in the schedule but the said power cannot be
exercised in respect of an insecticide which is specified in
the schedule itself by the Parliament. W are unable to
accept the agreenents advanced by the I|earned Additiona
Solicitor General that sub-section (2) of section 27 is not
restricted to an insecticide in respect of which the Centra
Government has already issued a notification prohibiting the
sale. distribution or use pending investigation into the
matter. The Schene of sub-section (1) and sub-section (2) of
section 27 is that in respect of a fornulation which is also
an insecticide within the nmeaning of section 3 (e) (iii) the
Central Governnment for reasons to be recorded in witing and
pendi ng i'nvestigation into the matter can imediately
prohi bit ' sale. distribution or use and after further
i nvestigation can cancel the Certificate of Registration in
respect thereof under sub-section (2) of Section 27. That
being the position in exercise of such power under sub-
section (2) of section 27 a certificate of Registration in
respect of an insecticide under sub-section 3(e) (i) cannot
be cancell ed wunder sub-section (2) of < section 27. This is
also in consonance with the logic that an insecticide which
is the formulation of any one or nore of the substances
specified in the schedule and is consumer oriented power of
cancel lation of registration certainly has been conferred
upon the central Governnent but in respect of an insecticide
whi ch does not come to a consumer and is a substance
specified in the schedul e itself and therefore an
i nsecticide under section 3(e) (i), the power has not been
conferred upon the Central Governnent since the specified
substance in the schedule has been specified by the
Parliament itself. 1In view of the aforesaid conclusion of
ours we would hold that those of the Certificates of
Regi stration granted to the petitioner in respect of any
formul ati ons nanely BHC 10% WP, the order of the Centra
Government cancelling Certificate of Registration is well
within the jurisdiction and there is no legal infirmty in
the sane. But in respect of Benzene Hexachloride which is
one of the substances specified in the schedul e and as such
is an insecticide within the meaning of section 3 (e)(i)
there is no power wth the Central Government under sub-
section (2) of section 27 to cancel the Certificate of
Regi stration.

So far as the contention of M. Vaidyanathan, the
| earned seni or counsel appearing for the petitioners in the
transferred case that consultation with the Registration
conmittee is a pre-condition for exercise of power | under
sub-section (2) and such consultation being not there. the
i ssuance of notification is bad we are of the considered
opi nion that undoubtedly before the power under sub-section
(2) of section 27 can be exercised the central Government is
duty bound to have consultation wth the Registration
Committee. But in the case in hand having exanm ned the
counter-affidavits filed on behal f of the di fferent
Mnistries of the Central Government that there has been due
and substantial consultation with the Registration Commttee
which is apparent in the notification of Decenber 1994
itself. and since then there has been further study into the
matter and committees of experts have been constituted who
have gone into the matter and on the basis of the reports
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submitted by such expert commttee ultimately the Centra

CGovernment has taken the final decision. It is not possible
for us to hold that there has been no consultation with the
Regi stration Conmittee before exercising of power under sub-
section (2) of section 27. Contention of M. Vaidyanathan

the |l earned senior counsel on this score. therefor, nust be
rejected. Before we part with this case. and havi ng exam ned
the different provisions of the Insecticides Act. 1968 we
find that once a substance is specified in the schedule as
contenpl ated under Section 3(e)(i) then there is no power
for cancelling the registration certificate issued in
respect of the same substance even if on scientific study it
appears that the substance in question is grossly
detrimental to the human health. This is a lacuna in the
legislation itself. andtherefore, steps should be taken for
appropriate amendnent to the legislation. In the net result,
therefore, wit petition is di sposed of with t he
observations made earlier and the transferred cases are
allowed to the extent indicated above. There will be no
order as to costs.




