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PETI TI ONER
ASHOK HURRA

Vs.

RESPONDENT:
RUPA ASHOK HURRARUPA BI PI N ZAVERI

DATE OF JUDGVENT: 10/ 03/ 1997

BENCH
MM PUNCHHI, K. S. PARI POORNAN

ACT:
HEADNOTE
JUDGVENT:
WI TH
CIVIL APPEAL NO ....1835...... ... OF 1997

(Arising out of SLP (C) No.6443 of 1995)
JUDGMENT
PARI POORNAN. J.

Speci al Leave granted in-both cases. The nain appeal is
the one arising out of Special Leave Petition (C) No.20097
of 1996. The said appeal is filed agai nst the judgnment and
order of the Gujarat Hi gh Court renderedin L.P.A No.373 of
1996. The appellant in both the appeals is Sri Ashok G
Hurra (the husband) and the respondent in both the appeals
is Rupa Ashok Hurra (the wife). W will deal with the facts
inthe main appeal which is covered by Special / Leave
Petition No.20097 of 1996.

2. The marriage between the appellant (husband) ~and the
respondent (wife) was solemized on 3.12.1970 according to
the Hndu rites and custom at Ahnmedabad. The coupl e have on
issue. It seens difference of opinion cropped up between the
parties. Presumably it persisted and so they coul d not stay
together. On 30.6.1983, the wife |eft the matrinonial hore.
Thereafter, the couple started residing separately. On
21.8.1984, a joint petition for divorce was filed under
Section 13B of the Hindu Marriage Act. It was signed by both
the parties and both of them appeared before Court. Both of
themare highly educated and intelligent and managing their
own affairs and business. 1In the joint petition, it was
averred that all the matters regarding ornanents, clothes
and other novables were settled between themand the wife
and renounced her right to claim maintenance. The parties
sinmply sought a decree of dissolution of the marriage by
mut ual consent.

3. Under Section 13B(2) of the H ndu Marriage Act
(hereinafter referred to as ‘the Act’), on a notion by both
the parties, six nonths after the date of presentation of
the petition under sub-section (1) of the Act, and not |ater
than eighteen nonths, the Court, shall, after enquiry, pass
a decree of divorce by nutual consent. On 4.4.1985, the
husband al one noved an application praying for passing a
decree of divorce. On this notion, the Court issued notice
tothe wife. It is seen than the hearing of the petition
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conmenced on 15.4.1985. On that day, on the joint
application of the advocates of both the parties, the case
was adjourned. Subsequently, the case stood posted to
various dates and for one reason or other, it got itself
adjourned. In the nmeanwhile, attenpts were nade by the tria
Judge to bring about reconciliation between the husband and
the wife. But, it was not successful. Such attenpts were
made on 30.9.1985, 10.10. 1985, 30. 10. 1985, 9.12.1985,
16.12.1985, 10.1.1986 etc. Most of the requests for
adjournnents were made jointly by the advocates appearing
for the parties. In all such requests, nmention was made that
tal ks of conprom se/settlenment between the parties were
goi ng on.
4, On 27.3.1986, the wife filed an application wthdraw ng
her consent for divorce. She prayed that petition for
di vorce by mutual consent nay be disnissed. this submission
was objected to by the appellant, denying the averments nade
in the application and also stating further that the wife
has no right to revoke the consent which she has legally
granted. The husbhand filed an affidavit-in-reply on 9.4.1986
and contended ~that the wfe has no right to withdraw or
revoke the consent after the period of 18 nonths. He al so
prayed that consistent with the prayer mnade in the joint
H ndu Marriage Petitionfiled on 21.8.1984 a decree for
di vorce by nutual 'consent nay be passed. The wife seens to
have filed an objection thereto.
5. After hearing the parties, the learned Gty Civil Judge
(the trial court) held that since consent to be accepted
and, in this view, - dismssed the petition for. divorce by
mutual consent. In the appeal filed by the husband, a
| earned single Judge of the Gujarat Hi gh Court in First
Appeal No. 1070 of 1987, by judgnent dated 15.3.1996, after a
review of the entire facts and the relevant Ilaw on the
subj ect, came to the follow ng conel usions: -

(1) that all the ingredients of

section 13B(1) of the Act were

satisfied when the petition was

filed,;
(2) that for a period six nonths
thereafter t he parties have

continued to |live separate and have
not cohabited or stayed together as
husband and wi f e;

(3) that the wife wthdrew here
consent after the expiry of period
of 18 nonths from the date of the
institution of the petition;

(4) that the revocation of consent
after the prescribed period under
section 13B(2), (18 nonths) by the
wife was not based on true or
correct ground but a fal se pretext,
ruse, or non-existent ground put
forward by her to justify
revocation of her consent;

(5) that under section 13B(2),
once the period of interregnum or
transitional period starting from
six nont hs from the dat e of
presentation of the petition till
the expiry of the period of 18
nmonths from the date of t he
petition was over, and if the
petition is not wi t hdr awn or
consent is not revoked in the
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neantinme, the Court shall pass a

decree and the Iimted enquiry t be

made under section 13B(2) is to the

effect that

(i) the marri age has been

sol emmi sed

(ii) the avernents nmade in the

petition, narely,

(a) that the parties have
separated for a period of one year
or nore, and

(b) they have not been able to
live together; and

(c) that they  have nutually

agreed that the narriage should be

di ssol ved. "

6. On the basis of the above and in view of the fact that
the marriage between the husband and wife has irretrievably
broken down and reunion is not at all possible, the |earned
single Judge set aside the order passed in H ndu Marriage
Petition No. 248 of 1984 dated 17.10.1986 by the trial court
and passed the decree ~of dissolution of marriage fromthe
date of the petition.

7. In the Letters Patent Appeal No. 373/96, filed by the
respondent herein /(the wife), a Dvision Bench of the
Gujarat H gh Court, by judgnent dated  9.9.1996, set aside
the order of the learned single Judge and concl uded thus:

o t he wi fe wi t hdrew -~ her

consent even before the trial court

could make an inquiry. The tria

court was, therefore, ~right in

di smi ssing t he application

submitted under section 13B of the

Act. There is no requirenent in |aw

that the party w thdraw ng consent

nmust gi ve reasons or the wthdrawa

must be based on reasonabl e

grounds. Irretrievabl e breakdown of

marri age by itself is not a

sufficient ground for dissolution

of a marriage, as held by the Apex

Court. In the result, we quash and

set aside the order passed by

| ear ned single Judge granting

decree of dissolution of marriage

sol emmi zed between t he parties

herein and the order passed by the

trial court is restored. W direct

the Principal Judge, City GCvi

Court, Ahmedabad to forthwi th

assign HW No. 328 of 1994 filed by

husband to a |earned Judge of that

court, with a request to di spose of

the petition within a period of two

nonths from the receipt of the

wit."

It is against the judgnment of the Division Bench
rendered in the Letters Patent Appeal No.373 of 1996, the
husband, as appellant, filed this appeal after obtaining
speci al | eave.

8. Certain facts which are discernible from the records
and have sone inpact in the decision to be rendered, deserve
to be noticed, at this stage:

The | earned single Judge in his judgment rendered in
First Appeal No. 1070 of 1987 has stated that t he
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appel | ant/ husband renarried w th one Sonia on 18.8.1985 and
a male child named Prasad was born out of the said wedl ock.
The respondent/wife filed a suit on 1.8.1994 in the City
Cvil Court for a declaration that the judgnment and decree
of the City Cvil Court dated 17.10.1986 in H ndu Marri age

Petition was still subsisting and that rel ation of
appel | ant - husband with Sonia was illegal and that the child
out of such narriage was illegitimaite and that the

appel | ant - husband shoul d be restrai ned from descri bing Soni a
as his wife. It also appears that on 15.9.1994 the
appel | ant/ husband filed another petition for dissolution of
marri age agai nst respondent/wfe (HVP No. 328 of 1994) on
the ground of unchastity  of the respondent/w fe alleging
| arge nunber of pornographic relations which she is alleged
to have wth her father and other persons and al so under
Sec.13(1) alleging that the wife has for a continuous period
of not less than two years. immediately preceding the
presentation of “the petition deserted the husband. (See-
par agr aphs 54 and 55 in F. A No.1070 of 1987). Regarding the
subsequent petition filed by the wife, the learned single
Judge, in paragraph 56, has stated thus:

. The al l'egati ons made

therein by each-against the other

are so vulgar and centering round

the science /of ~“pornography that

this Court feels that detailed

reference to  such facts would even

pollute the present rmatrinmonial

pr oceedi ng. Thi-s Court has,

therefore, refrained itself from

nmaki ng reference to suchall egation

nmade in the subsequent petition by

the husband against wife and the

al l egati ons made by t he wife

agai nst the husband in her reply.

Undoubtedly, a very strong feeling

and inpression is created in the

mnd of this Court that not only on

re-uni on or reconciliation between

the spouses was possible at - any

stage after the institution of

petition for di vorce by mutua

consent under sec.13B on 21.8.1984,

the parties were convinced that the

marriage was irretrievably broken

This Court also finds that no

useful purpose would be served by

prol ongi ng and/or procrastinating

the miseries of tw spouses when

the very purpose of happy married

life was lost."

(enphasi s suppli ed)

On 15th Septenber, 1994, the appellant/husband  also
filed a crimnal conplaint under Section 497 and 498 read
with Section 347 of the Indian Penal Code. The respondent -
wife filed a crimnal conplaint on 14th Novenber, 1994
agai nst the appel | ant/husband and Soni a under Section 494 of
the I ndian Penal Code on the ground that the second marri age
of the husband with Sonia was biganous marriage and was
prohi bi ted under Section 17 of the Act.

9. W heard counsel
10. M. RK Jain, Senior Counsel, for the appellant
submitted thus:

(1) The Trial Court erred in disnissing the joint
application filed by the parties under Section 13B of the
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Act. The respondent/wife has no |locus or conpetency to
wi t hdraw her consent after the period of 18 nonths specified
in Section 13B(2) of the Act.

(2) The trial court as wll as the Division Bench of
the Gujarat H gh Court which heard the Letters Patent Appea
over| ooked the crucial words occurring in Section 13B(1) and
13B(2) of the Act. Under Section 13B(1) of the Act, a
petition for dissolution of marriage by a decree of divorce
shoul d be presented by both the parties together. But, under
Section 13B(2), for making the notion for passing a decree,
after the period of six nonths, both the parties need not be
present. In this case, the joint petition for dissolution of
marriage by a decree of divorce was presented by the husband
and wife together in conpliance with Section 13B(1) of the
Act. Al the three ingredients were satisfied when the joint
petition was filed by the parties, nanely, (a) that they
have separated for a period of one year or nore; (b) that
they have  not been able to |live together and (c) that they
have nutually agreed to dissolve the narriage. The notion
for passing a decree was nade after six nonths of the date
of presentation of the petition by the husband for which the
wi fe had notice and this is sufficient conpliance of Section
13B(2) of the Act. Since the wfe has not wi thdrawmn her
consent within the period of 18 nonths after the date of
presentation of the petition, the trail court was obliged to
pass a decree of divorce after hearing the parties.

(3) Inany viewof the mtter, from the strained
rel ati onship between' the parties for over 13 years, and the
"Kil kenny fight" between the parties, who are educated
persons, it is evident, that the marriage has irretrievably
broken down with no chance of re-union and so this Court by
taking into account, the totality of the facts and
circunstances in this exceptional case, should pass a decree
of divorce, wth appropriate directions, in order to do
conplete justice in the matter.

11. On the other hand, M. Jaitley, senior Counsel for the
respondent stated thus:

(1) It is true, that a joint petition for di'ssolution
of marriage by the decree of divorce was nade by both the
parties together and the requirenents of Section 13B(1l) are
satisfied. Under Section 13B(2) of the Act, in order to pass
a decree after the period of six nonths, a notion should be
nmade by both the parties. It is not so in this case. The
noti on was nmade only by the husband. It is inconpetent.

(2) The respondent/wife had w thdrawn the consent
before the enquiry, at any rate, before the decree under
Section 13B(2) could be passed. Consent for dissolution
should be present at the time of filing the joint
application as also on the date when the decree has to be
passed. The expiry of 18 nonths fromthe date of filing of
the petitionis irrelevant.

(3) Notwithstanding the strained relationship between

the parties and other factors urged to show that the
marriage has broken down irretrievably, the conduct of the
appel | ant/ husband disentitles himto any relief. Indeed,
when the proceedings were still pending in the trial court
the appellant married a second time and got a male child.
Thereby, he committed a wong. He cannot take advantage of
his own wong, and cannot invoke the jurisdiction of this
Court by wurging it as a ground for passing a decree of
divorce in order to do conplete justice in the matter.
12. Counsel on both sides pl aced their respective
interpretation of Section 13B of the H ndu Marriage Act.
Section 13B of the Act reads as follows:

"13B. (1) Subject to the provisions
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of this Act a petition for

di ssolution of marriage by a decree

of divorce nay be presented to the

district court by both the parties

to a marriage together, whether

such marriage was sol emmi zed before

or after the comrencenent of the

Marriage Laws (Anendnent ) Act,

1976 on the ground that they have

bee living separately for a period

of one year of nobre, that they have

not been able to live together and

that they have mutually agreed that

the marriage shoul d be dissol ved.

(2) On the nmotion of both the

parties rmade not earlier t han

nmonths after the  date of the

presentation of the petition

referred to in sub-section (1) and

not ' later than eighteen nonths

after the said date, if t he

petition is the said date, if the

petition is not-withdrawn in the

nmeanti me, the court shall, on being

sati sfied, after heari ng the

parties and after naking such

enquiry as it thinks fit, that  a

marri age has 'been solemized and

that the avernments in the petition

are true, pass a decree of divorce

declaring the marri age to be

di ssolved with effect fromthe date

of the decree.”

(enphasi s suppli ed)

13. M. Jaitley, counsel for the respondent, heavily relied
o the decision of this court in Sureshta Devi v. Om Prakash
[1991(1) SCR 274 = AIR 1992 SC 1904] and contended that it
is open to one of the parties at any tine till the decree of
divorce is passed to wthdraw the consent given to the
petition, and nutual consent to the divorce is a sine qua
non for passing a decree for divorce under Section 13B of
the Act. Miutual consent should continue till the divorce
decree is passed. It is positive requirenent for the Court
to pass a decree of divorce. Since this crucial or vita
aspect is absent in this case, counsel argued that the
matter is concluded and that it is unnecessary to consider
the other aspects urged regarding Section 13B of ‘'the Act or
to focus attention on the totality of the circunstance to
consi der whether any other appropriate order  should be
passed by this Court at this juncture.
14. On the other hand, counsel for the appellant ‘M. Jain
contended that the actual issue involved in Sureshtra Devi’s
case (supra ) was in a narrow compass, hanely, whether the
consent given can be wunilaterally withdrawn. In that case,
the consent was withdrawn within the period of 18 nonths and
no question arose as to whether the consent can be withdrawn
18 months after the filing of the joint petition and so the
decision is distinguishable. But the court considered the
| arger question as to whether it is open to one of the
parties till the decree of divorce is passed, to w thdraw
the consent given to the position. The decision on the
| arger question is only obiter and the decision requires
reconsi deration. That apart, this Court has got the power to
consider the totality of the circunstances, including the
subsequent events, in order to do conplete justice in the
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matter, which are the follow ng

The pendency of the proceedings for a |ong period of
over 12 vyears, the acrinonious battle between the parties,
the allegation and counter-allegations nmade by the parti es,
the fact that the marriage is dead or has broken down
irretrievably without any chance or re-union between the
parties, that continuance of the stalemate is only a
futility leading to a tortious life for both and continued
agony and that the parties are living separately for nore
than 13 years -- these should weigh with the Court to grant
a decree for divorce by nutual consent under Section 13B of
the Act and dissolve the marriage between them and give
appropriate directions i ncl udi ng provi si on of
reasonabl e/ adequate funds for the wife to have a decent
living and it was indicated that a |unp sum paynent of Rs.
4/ 5 | akhs may be reasonable. Counsel also stressed the fact
that in the joint  petition filed for divorce, it is stated
that all matters regarding ornanments, clothes, noveabl es,
etc. were settled between the parties and the wfe has
renounced her right to claimmaintenance and this should be
taken into_ consideration. Counsel on both sides brought to
out notice few decisions of the different Hi gh Courts and of
this Court to substantiate their pleas.

15. We are of opinion-that in the "light of the fat
situation present /in this case, the conduct of the parties,
the admi ssions nade by the parties in the joint petition
filed in Court, and the offer nmade by appellant’s counse
for settlement, which appears to be bonafide, and the
concl usi on reached by us on an-overall view of the matter,
it my not be necessary to deal” with the rival pleas urged
by the parties regarding the scope of Section 13B of the Act
and the correctness or otherw se of the earlier decision of
this Court in Sureshta Devi's case (supra) or the various
Hi gh Court decisions brought to our notice, in @ detail
However, with great respect to the |earned Judges who
rendered the decision in Sureshta Devi’'s case (supra),
certain observations therein seem to be very wi de and may
require reconsideration in an appropriate case. In the said
case, the facts were :-

The appellant (wife) before this Court  married the
respondent therein on 21.11.1968. They did not stay together
from9.12.1984 onwards. On 9.1.1985, the husband and wife
together noved a petition wunder Section 13B of the Act for
di vorce by nutual consent. The Court recorded statenments of
the parties. On 15.1.1985, the wife filed an application in
the Court stating that her statenent dated 9.1.1985 was
obt ai ned under pressure and threat. She prayed for
wi t hdrawal of her consent for the petition filed under
Section 13B and also prayed for dismssal of the petition.
The District Judge dismssed the petition filed /under
Section 13B of the Act. In appeal, the Hi gh Court observed
that the spouse who has given consent to a petition for
di vorce cannot unilaterally withdraw the consent and such
wi t hdrawal , however, would not take away the jurisdiction of
the Court to dissolve the marriage by nutual consent, if the
consent was other wise free. It was found that the appell ant
(wife) gave her consent to the petition without any force,
fraud or undue influence and so she was bound by that
consent. The issue that cane up for consideration before
this Court was, whether a party to a petition for divorce by

mut ual  consent under Section 13B of the Act, can
unilaterally withdraw the consent and whether the consent
once given is irrevocable. It was wundisputed that the

consent was wthdrawn within a week fromthe date of filing
of the joint petition under Section 13B. It was within the
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time limt prescribed under Section 13B(2) of the Act. On
the above prem ses, the crucial question was whether the
consent given could be unilaterally wthdrawn. The question
as to whether a party to a joint application filed under
Section 13B of the Act can wthdraw the consent beyond the
time limt provided under Section 13B(2) of the Act did not

arise for consideration. It was not in issue at all. Even
so, the Court considered the larger question as to whether
it is opento one of the parties at any tine till a decree

of divorce is passed to withdraw the consent given to the
petition. In considering the larger issue, conflicting views
of the H gh Courts were adverted to and finally the Court
held that the nutual consent should continue till the
di vorce decree is passed. In the light of the clear inport
of the |anguage enployed in Section 13B(2) of the Act, it
appears that in a joint petition duly filed under Section
13B(1) of the Act, notion of both parties should be nade six
nonths after the date of filing of the petition and not
|ater than 18 nonths, if the petition is not withdrawn in
the neantinme. In other words, the period of interregnumof 6
to 18 nonths was intended to give tine and opportunity to
the parties to have a second thought and change the mind. If
it is not so done within the outer linmt of 18 nonths, the
petition duly filed under Section 13B(1) and still pending
shal |l be adjudicated by the Court as provided in Section
13B(2) of the Act. /1t appears to us, the observations of
this Court to the effect that mutual consent should continue
till the divorce decree is passed, even if the petitionis
not withdrawn by one of the parties within the period of 18
nont hs, appears to be too w de and does not logically accord
with Section 13B(2) of —the Act. However, it is unnecessary
to decided this vexed issue in this case, ~since we have
reached the conclusion on the fact ~situation herein. The
decision in Sureshta Devi’'s case (supra) nay require
reconsi deration in an appropriate case. W leave it there.
16. Now we shall advert to the findings arrived at by the
| earned single Judge and the Division Bench in the letter
Pat ent Appeal. |In paragraph 56 of the judgnment, the |earned
si ngl e Judge has found thus :

"Undoubt edly, a very strong feeling

and inmpression is created in the

mnd of this Court that not only no

re-uni on or reconciliation between

the spouses was possible at any

stage after the institution of

petition for di vorce by rmutual

consent under Secti on 13B on

21.8.1984, the parties wer e

convinced that the nmarriage was

irretrievably broken. This Court

also finds that no wuseful purpose

would be served by pr ol ongi ng

and/ or procrastinating the mseries

of two spouses when the very

purpose of happy married I|ife was

| ost.

Parties have now resorted to

vari ous civil and crimna

proceedi ng agai nst each other."

(enphasi s suppl i ed)

Again in paragraph 59 of the judgnent, the Court found
t hus:

"The fact situation which prevails

before this Court though not fully
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si ng

conparable to the facts can be said
to be identical, the rupture in the
marital tie is created nuch earlier
and adnittedly the parties have
started residing separately since
1983 and after full understanding
and consi deration of facts they had
filed petition for divorce by
mutual consent in the year 1984.
The husband has t hereafter
remarri ed Sonia and had a child out
of such wedl ock. = The w fe has
thereafter filed CGwil suit for
decl aration about the status of
second wife and child born out of
such nmarriage and also crinina
conpl aint. The husband has also in
hi s turn filed petition of
di ssol ution of - marriage and al so a
crimnal conplaint. The fact that
there is no possibility of reunion
is clearly established and is in no
uncertain ternms admitted by the
wi fe before the Court. The obvious
concl usion is/'that she has resol ved
not only to live in agony but to
nmake |ife of her husband niserable
too. .... ..... ce A
C In t he fact situation
obt ai ning before this Court it can
safely conclude that the narriage
bet ween the parties has been
irretrievably broken and that there
is no chance of their com ng
together or living together:™
(enphasi s suppli ed)

Again in paragraph 72 of the judgnment,

e Judge stated thus :

"However, in my opinion, in view of
the decisions of the Apex Court, in
the subsequent decisions, nanmely in
the case Chandrakal a Menon v. Vipin
Menon (1993) 2 SCC 6; in the case
of V. Bhagat v. D. Bhagat (1994) 1
SCC 337; in the case of Chandrakal a
Trivedi v. Dr. S.P. Trivedi (1993)
4 SCC 232; and in the case of
Ronesh Chander v. Sm. Savitri (JT
1995 (1) SC 362) when the Court
come to the conclusion that the
marriage is irretrievably broken
and that there was no possibility
of reuni on or reconciliation
bet ween the parties and t hat
i ngredient of Sec.23(1)(bb) were
non-existent; i.e. there was free
consent to a joint petition for
di vorce by nutual consent by both
the parties, the Court can and
shall have to pass a decree for
di ssolution of nmarriage by nutua

consent as the very legislative
i ntent behind enacting such a
provi si on woul d be render ed
meaningless if it would render the

t he

| ear ned
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provision to lead to pos
perpetuation or procrasti
agoni es and nm series

ition of
nati on of
of t he

separ at ed spouses despite t he

realisation that no recon
was possible.”
(enphasi s suppl i ed)
17. In the Letters Patent

entered the follow ng findings :

(i) Irretrievable break
marriage is not a g
itself to grant a d

ciliation
Appeal , the
down or
round by
ecree of

di ssol uti on of narri age;

(ii) Even i f a dec
di ssolution could  h
granted, it could
been granted fromth
the petition, but
have been granted o
the date of the decre

(iii) I'n t he fac
ci rcunst ances -~ of t
even if discretion
in this Court, th
woul d not like to exe
di scretion /| ooking

ree of
ave been
not have
e date of
iit. could
nly. from
e;

ts and
he case,
s vested
is Court
rci se the
to t he

conduct of the husband, i.e.

(1) remarriage dur
subsi st ence of th
marri age and dur
pendency of the peti
partici pating
reconciliation pr
knowing fully wll

ing -~ the
e first
ing the
tion, (2)

in

oceedings
that he

cannot accept appellant as his

wife any nore as

remarried, and

unnecessarily prolon
matter;

(iv) W would just say t
Court has no power s
Article 142 o]
Constitution and
simlar powers are c
in the peculiar f
ci rcunst ances of the
case, it would not
on our part to exer
power s;

(v) Sunming up, we nust
there is not a sin
wher e t he conse
wi t hdrawn before the
inquiry and yet t
passed a decree of
with effect fromthe
the application; the
a single case where e
husband or wfe nmarr
yet the Court has
decree of dissolutio
first marriage whi
benefit a party
commtted a  wong.

he  has

O (3)
ging the

hat this
imlar to
f t he
even i f
onferred,
acts and

i nst ant
be proper
ci se such

say that
gly case
nt was
st age of
he Court

di vorce

date of
re is not
ither the
iage and
passed a
n of the
ch would

who has

On the

contrary, the Apex Court has

Di vi si on

Bench
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refused to grant a decree on
the ground of irretrievable
break down of nmarriage as
during the pendency of the
appeal , husband remarried. The
par amount consi deration shoul d
be that a party who come to
the Court with clean hands
shoul d be assisted. Power nay
be exercised in favour of the
party who cones to the Court
wi th cl ean hands.
18. After considering the matter in detail, we find that
the appellate Court has not disputed the follow ng:
(a) the marri age bet ween t he
parties is dead and has
irretrievably broken down;
(b) “there are al |l egations and
counter-all egations bet ween
the parties and al so
litigations in various courts
an no love is lost between
t hem
(c) there is delayin the disposa
of the matter;
(d) the husband has married again
and has got a child; and
(e) the wife has not withdrawn her
consent lawfully given for a
period of 18 nonths and it is
not a case where the consent
given is revoked on the ground
that it is vitiated by fraud
or undue influence or mstake
etc.
(f) That the joint petition filed
in court by the parties stated
(a) that the parties have
settled all the matters  and
the wife has renounced  her
right to clai mmai ntenance and
(b) what the parties prayed
for, was only a decree of
desol ution of the marriage by
mut ual consent.
19. It appears to us that the appellate Court was swayed by
the fact that the appellant/husband has not come to court
with clean hands; in that he married during the pendency of
the proceeding. It may be, as expressed by the appellate
Court that factors such as the narriage is dead and has
broken down irretrievably, that there was no chance of re-
union, that there were allegations and counter-allegations
made by the parties, that the parties were residing
separately for nearly 13 years -- each one of the above
factors by itself (individually) may not afford a ground for
di vorce by mutual consent.
20. Wen the natter was pending in this Court, there were
attempts to settle the matter. But, finally consel on both
sides reported that there is no scope for settlenent between
the parties.
21. We are of the viewthat the cunulative effect of the
various aspects in the case indisputably point out that the
marriage is dead, both enpbtionally and practically, and
there is no chance at all of the sanme being revived and
continuation of such relationship is only for nanme-sake and
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that no love is |lost between the parties, who have been
fighting like "Kilkenny cats" and there is long |apse of
years since the filing of the petition and existence of such
a state of affairs warrant the exercise of the jurisdiction
of this Court under Article 142 of the Constitution and
grant a decree of divorce by nmutual consent under Section
13B of the Act and dissolve the marriage between the
parties, in order to neet the ends of justice, in all the
circunst ances of the case subject to certain safeguards.
Appropriate safeguard or provision for the respondent/w fe
to enable her to have a decent living should be made. The

appellant is a well to do person and is a Doctor. He seens
to be affluent being a nmenber of the nedical fraternity. But
his conduct during Ilitigation is not above board. The
suggestion or offer of ‘a |lunp sum paynent of rupees four to
five |Iakhs, towards provision for wife, is totally
insufficient, in nodern days «of high cost of living and
particularly for a wonen of the status of the respondent. At
| east, 'a sum of about Rs.10,000/- p.m wll be necessary for
a reasonable living. Taking into account all aspect

appearing-in the case, nore so the conduct of the parties
and the adm ssions containedin the joint petition filed in
court, we hold that the respondent (w fe) should be paid, a
[ unp sum of rupees ten | akhs (Rs. 10 | akhs) (and her costs in
this litigation as estinated by us) on or before 10.12.1997
as nentioned hereinbelow, as a condition precedent for the
decree passed by this Court to take effect.
22. There is no useful purpose served in prolonging the
agony any further and the curtain should be ‘rung at some
stage. In coming to the above conclusion, we have not | ost
sight of the fact that the conduct of the husband is bl ane-
worthy in that he nmarried a second tine and got a child
during the pendency of the proceedings. But that ' factor
cannot be blown out of proportion or viewed in isolation
nor can deter this Court to take a total and broad view of
the ground realities of the situation when we deal wth
adjustrment of human relationship. W are fortified in
reaching the conclusion aforesaid by a decision” of this
Court reported in Chandrakala Menon v. Vipin Menon [(1993) 2
SCC 6]. Earlier decisions of this Court in Chandrakal a
Trivedi v. Dr. S.P. Trivedi [(1993) (4) SCC 232]; V. Bhagat
v. D. Bhagat [(1994) 1 SCC 337] and Ronesh Chander v. Sm
Savitri [JT 1995 (1) SC 362] also afford useful guidelines
in the matter.
23. A few excerpts fromthe Seventy-first Report of the Law
Conmi ssion of India on the Hindu Marriage Act, 1955 --
“Irretrievabl e breakdown of narriage" -- dated April 7, 1978
throw much [ight on the matter:

“lrretrievabl e br eakdown of

marriage is now considered, in the

law of a nunber of countries, a

good ground of dissol ving t he

marriage by granting a decree of

divorce. ..... ...

Proof of such a breakdown woul d be

that the husband and wife have

separated and have been [iving

apart for, say, a period of five or

ten years and it has becone

i mpossi bl e to resurrect the

nmarri age or to re-unite t he

parties. It is stated that one it

is known t hat there are no

prospects of the success of the
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marriage, to drag the legal tie
acts as a cruelty to the spouse and
gives rise to crine and even abuse
of religion to obtain annul ment of
marriage. ... ....
The theoreti cal basi s for
introducing irretrievabl e breakdown
as a ground of divorce is one with
whi ch, by now, |awers and others
have become familiar. Restricting
the ground of di vorce to a
particul ar offence or matrinonia
disability, it is  wurged, causes
injustice in those cases where the
situation is such that although
none of the parties is at fault, or
the fault is-of such a nature that
the parties to the marriage do not
want ‘'to -divulge it, vyet there has
arisen'a situation in-~which the
mar ri-age — cannot be worked. ~The
marriage has all- the ext erna
appear ance of marriage, but none of
the reality. As is often put
pithily, the 'marriage is nerely a
shel | out of which the substance is
gone. In such circunstance, it is
stated, there'is hardly any utility
in maintaining the nmarriage as a
facade, when are of the essence of
marri age have di sappear ed.

After the narriage has ceased
to exist in substance and in
reality, there is no reason for
denyi ng divorce. The parties al one
can decide whether their nmnutua
rel ati onship provi des the
ful filment which they seek. Divorce
shoul d be seen as a solution and an
escape route out of a difficult

situation. Such di vorce is
unconcerned with the wongs of the
past, but is concer ned with

bringing the parties and t he
children to terns wth the new
situation and devel opnent s by
wor ki ng out the nost satisfactory
basi s upon which they may regul ate
their relationship in the changed
circunstances.............

Moreover, the essence of nmarriage

is a sharing of common life, a
sharing of all the happiness that
life has to offer and all the

msery that has to be faced in
life, an experience of the joy that
cones from enjoying, 1in conmon,
things of the matter and of the
spirit and from showering | ove and
affection n one’s offspring. Living
together is a synbol of such
sharing in all its aspects. Living
apart is a synbol indicating the
negati on of such sharing. It s
i ndicative of a disruption of the
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essence of marriage -- "breaking" -
- and if it continues for a fairly
long period, it would indicate
destruction of the essence of
marri age -- "irretrievabl e
br eakdown. "

24, S.L.P. No.6443 of 1995 was filed earlier by the
appel l ant herein praying that this Hon'ble Court nmay be
pl eased to invoke Article 142 of the Constitution of India
and pass appropriate orders granting a decree of divorce.
The Special Leave Petition was filed against the order of a
singl e Judge of the Judge of the Gujarat H gh Court in G vi
Application No.949 of 1995 dated 17.2.1995 dismssing the
application of the appellant for granting a decree of
di vorce in respect of the marriage between the appellant and
the respondent. It is wunnecessary to advert to the facts
stated therein and other natter since consideration of the
appeal arising out of° S.L.P. No.6443 of 1995 has becone
academ c and unnecessary in view of the final order passed
in the main appeal .
hol d accordingly. No separated orders are necessary the
G vil Appeal arising out” of S/L.P. No.6443/95.
25. The appeal (filed from S.L.P.20097/96) is allowed.
Subject to the fulfilment of the follow ng conditions, a
decree of divorce /for dissolution of nmarriage by nutua
consent sol emmi zed between the appellant and the respondent
is passed under Section 13B of the Act. It is made clear
that the decree is conditional and shall take effect only on
payment or deposit in-this Court of the entire sum of rupees
ten lakhs by the appellant to the respondent, as ordered
herein and also the cost as  assessed below on or before
10. 12.1997. The appellant shall pay or rem't the  anounts
ordered before the said date, in twoinstalments - a sum of
Rs.5 lakhs + Rs.50,000/- (the assessed  cost) as | ordered
her ei nbel ow, on or before 10.8.1997 and the bal ance of Rs. 5
| akhs (rupees five lakhs) on_ or -before 10.12.1997. The
assessed costs required to be paid by the appellant 'shall be
Rs. 50, 000/ - towards the entire proceeding to the respondent.
If default is made in the paynment of the instalnment due on
10. 8.1997 together with cost, then also, this decree shal
not take effect and the appeal shall stand dism ssed. If the
amounts ordered herein are duly deposited in this Court by
the appellant, the respondent can withdraw the said anounts,
wi thout further orders. W further declare and hol d that al
pendi ng proceedings, nore particularly referred to in para 8
of this judgnent, including the proceedi ng under Section 494
| PC read with Section 17 of Hi ndu Marriage Act, 1955 between
the parties shall stand term nated, but only on paynent or
deposit of the anpbunts ordered by us in this judgnment. This
is made cl ear.

The appeal are disposed of in the above termns:




