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Al these Wit Petitions are filed as Public Interest
Litigation. In WP. (C  No. 494/96. the reliefs prayed foe
are as follows :

(a) to declare mnuslimPersonal Law

which allows ploygany as void as

of fending Articles 14 and 15 of the

Consti tution;

(b) to declare Muslim Personal Law

whi ch enables a Muslimnmal e to give

unilateral Talaq to hi s wife
wi thout her consent and without
resort to judicial process of
courts. as void, offending Articles

13. 14 and 15 of the Constitution;

(c) to declare that the nere fact

that a Mislimhusband takes note

than one wife is an act of cruelty

within the meaning of C ause VIII

(f) of Section 2 of Dissolution of

Musl im Marri ages Act. 1939.

(d) to declare that nuslim Wrnen

(Protection of Rights on Divorce

Act. 1986 is void as infringing

Articles 14 and 15.

(e) to further declare that the

provi sions of Sunni and Shia | aws

of inheritence which discrimnate
against females in their share as
conpared to the share of males of

t he same st at us. voi d as

di scrimnating agai nst fenmales only

on the ground of sex.

In wit Petition (CO No. 196/96. the reliefs prayed for
are the foll ow ng: -

(a) to declare Sections 2(2). 5

(ii) & (iii), 6 and Explanation to
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Section 30 of Hindu Succession Act.
1956. as void offending Articles 14
and 15 read with Article 13 of the
Constitution of India:

(b) to declare Section (2) of
H ndu Marriage Act, 1955, as void
of fending Articles 14 and 15 of the
Constitution of India;

(c) to declare Sections 3 (2), 6
and 9 of Hindu mnority and
CGuardi anship Act read with Sections
6 of Guardi ans and wards Act void;
(d) to declare the unfettered and
absolute discretion allowed to a
H ndu spouse to nmake testanentary
di sposition w thout providing for
an ascertained share of his or her
spouse and dependant. void.

In wit Petition (C) No.~ 721/96.
t he reliefs prayed for are
fol l'owing -

(a) to declare Sections 10 and 34
of India Divorce Act void and al so
to declare Sections 43 to 48 of
I ndi an Successi on-Act voi d.

At the outset. we would like to state that these Wit
Petitions do not deserve disposal onnerits-i nasmuch as the
argunents advanced by the learned Sr. Advocate before us
whol ly involve issues of State policies with the Court will
not ordinarily have any concern. Further. W find that when
simlar attenpts were nmde, of course by others, on earlier
occasions this Court held that the renedy lies sonewhere

el se and not by knocking at the doors of the courts.

In Mahari shi Avadhesh vs. Union of I'ndia (1994 (supp) |

SCC /18). This Court white dismssing a Petition
Article 32 of the Constitution heldas follows: -
"This is a petition by party in
person under Article 32 of the
Constitution. The praters are two-
fold. The first prayer is to issue
a Wit of mandanus to the
respondent s to consi der the
guestion of enacting a comon G vi
Code for all citizens of India. The
second prayer is to declare Miuslim
Wmen Protection of Ri ght on
Di vorce) Act, 1986 as void being
arbitrary and discrimnatory and in
violation of Articles 14 and 15
Fundanental Rights and Articles 44.
38, 39 and 39-A of the Constitution
of India. The third prayer is to
direct the respondents not to enact
Shariat Act in respect of those
adversely affecting the dignity and
right of MislimWnen and against
their protection. These are al
matters for legislature. The wit
petition is dism ssed.
In Reynold Raiamani and Anot her vs. Union of Ind

under

a and

Anot her (1982) 2 SCC 474 this Court while dealing with the

scope of sections 7 and 10 of the Indian Divorce Act.
held as follows : -

4. It cannot be denied t hat

society is generally interested in

1869
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mai ntai ning the marriage bond and
preserving the matrinonial state
with a viewto protecting societa
stability, the fanmly hone and the
proper growh and happi ness of
children of the marri age.
| egislation for the purpose of
di ssolving the narriage constitutes
a departure from that primry
principle, and the legislature is
extremely circunmspect 1in setting
forth the grounds on which a
marriage nmay be 'dissolved. The

hi story of al | mat ri noni a
legislation will _show that at the
out set conservative attitudes

i nfluenced the grounds on which
separation or di vorce could be
granted. Over ~the decades, a nore
i beral attitude has been adopted.
Tostered by a recognition of the
need for the individual ~ happi ness
of the adult ~parties directly
i nvol ved. But ~although the grounds
for divorce have been liberalised,
they neverthel ess continue to form
an exception to t he genera

principle favouring the
continuation of the marital tie. In
our opinion. Wen a Legislative
provi si on specifies the grounds on
which divorce may be granted they
constitute the only condition on
whi ch the court has jurisdiction to
grant divorce. |If grounds need to
be added to those al ready
specifically set forth in the
| egislation, that is the business
of the legislature and not of the
courts. It is another matter that
in construing the | anguage in which
the grounds are incorporated the
courts should gi ve a i bera

construction to [t. Indeed. W
think tat the courts must give the
fullest anplitude of neaning to
such a provision. But it nmust be a
meani ng which the | anguage of the
section is capable of holding. It
cannot be extended by adding new
grounds not enunerated in t he

section.
6. M ss Thomas appeals to wus to
adopt a policy of soci a

engineering and to give to Section
/  the content which has been
enacted in Section 28 of the
special Marriage Act. 1958 and
Section 18-B of the H ndu Marriage
Act, 1955, both of which provide
for divorce by nutual consent. It
is possible to say tat the |aw
relating to Hi ndu nmarriages and to
marri ages governed by the Specia

Marriage Act Presents a nor e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 14

advanced stage of developnment in

this area than the Indian Divorce

Act. However. \Whether a provision

for divorce by rmutual consent

should be included in the Indian

Di vorce Act i s a matt er of

| egi slative policy. The courts

cannot ext end or enl ar ge

| egislative policy by adding a

provision to the statute which was

never enacted there.

In Pannal al Bansilal and others vs. State of A P. and
Anot her (1990 (2) SCC 498) Validity of Sections 15, 16, 1/.
29(5) and 144 of the A P.. Charitable Hindu Religions and
endowrents Act. 1987 were challenged. Inter alia this Court
held : -

The first question is whether

it i s necessary t hat the

| egi sl ature shoul d nake | aw

uni florm y appl i cabl e to al

religions or charitable or~ public

institutions and endowrent s

est abl i shed or maintained by people

professing all religions. In a

pluralist society like India in

whi ch people have faith in their

respective religions, peopl e of

I ndi a pr of essi ng di f ferent

religions faiths, born in different

castes, sex or sub-sections in the

soci ety speaki ng di fferent

| anguages and dialects in different

regi ons and provided a secular

Constitution to integrate al

sections of the society as a united

Bharat. The directive Principles of

t he Constitution t henmsel ves

visualise diversity and attenpted

to foster wuniformty anmong people

of different rates. A uniformlaw

Though IS

enact ment thereof. In one go

perhaps may be counter-productive

to unity and integrity of the

nation. In a denocracy governed by

rule of law gradual progressive

change and order should be brought

about. Making | aw of amendment to a

law is a slow process and the

| egi slature attenpts to renmedy

where the need is felt npst acute.

It would, therefore, be inexpedient

and incorrect to think that al

laws have to be made wuniformy

applicable to all people in one go.

The mischief or defect which is

nost acute can be renedied by

process of |aw at stages.

In State of Bonmbay vs. Narasu Appa Mli (AIR 1952
Bonbay 84), Chagla, C J., while considering the validity of
the Bonbay Prevention of H ndu Bi ganmbus Marriages Act, 1946,
observed as follows :-

"A question has been raised as to

whether it is for the Legislature

to decide what constitutes socia
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reform It nmust not be forgotten
that in denbcracy the Legislature
is constituted by t he chosen
representatives of the people. They
are responsible for the wel fare of
the State and it is for themto |ay
down the policy that the State
shoul d pursue Therefore. It is for
themto determ ne what |egislation
to put up on the statute bock in
order to advance the welfare of the
State.

It was further observed that :-
"There can be no doubt that the
Musl i ns8 have been excluded fromthe
operation of the Act - in question.
Even Section 494, Penal Code, Wich
makes bi gany an offence applies to
Parsi's, Christians and others, but
not to~ Muslins because polygany is
recogni sed as a valid institution
when a Mislim nale marries nore
than one wi fe. The question that we
have to consider is whether there
is any reasonabl e basi s for
creating the Mislinms as a separate
class to which the [aws prohibiting
pol ygamy shoul'd' not apply. Now. 1t
is an historic fact that both the
Muslins and the Hndus in this
country have their respective
religious texts and which enbody
their own distinctive evolution and
which are coloured by their own
di stinctive backgrounds. Article 44
itself recognises separ at e and
di stinctive personal |aws because
it lays down as a directive to be
achieved that wthin a neasurable

time India should enj oy the
privilege of a common uniform G vi
Code applicable to all its citizens

irrespective of race or religion

Therefore, what the Legislature has
attempted to do by the Hindu
Bi ganbus Marri ages Act is to
i ntroduce social reformlin respect
of a particular conmunity having
its own per sonal I aw. The
institution of nmarri age is
differently | ooked upon by the
H ndus and the Mislimnms. Wereas to
the former, it is a sacranent, to
the latter it is a mtter of
contract. That is also the reason
why the question of the dissolution
of marriage is differently tackled
by the two religions. Wile the
Muslimlaw admits of easy divorce

Hi ndu marri age is consi der ed
i ndi ssol ubl e and it is only
recently that the State passed
| egi sl ation permtting di vorce

anong Hindus. The State was also
entitled to consi der t he
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educati onal permtting di vorce
anmong Hi ndus. The State was also
entitled to consi der t he

opi ni

educational devel opment of the two
conmunities. One comunity m ght be
prepared to accept and work socia
reform another nmay not vyet be
prepared for it: and Art. 14 does
not lay down that any |egislation
t hat t he State may be
conmuni t ywi se. From t hese
considerations it follows that if
there is a discirmnation against
the Hndu in the applicability of
the Hi ndus Biganpus Marriages Act.
that discrinmination s not based
only upon ground- of religion.
Equally so if the law with regard

but separate

to biganous marri ages is not

uni florm the di fference and

di stinction is not ~arbitrary  or

capricious, but is based upon

reasonabl e grounds.

Gaj endragadkar ~ J., ~in his concurrent

on expressed the sanme view by observing as foll ows: -

"The next question is whether this
Act di scri m nates agai nst the
Hi ndus in reference to - the
Christian and the Parsi citizens of
this State, in so the specially
severe provisions -as to-puni shnment
and procedure. It is true that
wher eas under the general crinmina

law the of fence of bigany is
cogni zabl e only on the conplaint of
the wife, the inmpugned Act mmkes it
cogni zabl e so that the conplaint of
the wife, is unnecessary to start
t he pr oceedi ngs agai nst t he
of f endi ng husband. The offence of
bi gany is conpoundable under the
general crimnal |aw but not under
the inpugned Act ; and the word
"abettor under the inpugned Act is
al so wider than this question

however, it nust be renmenbered that
the evil of  bi gamny prevailing
amongst the H ndus could not be
effectively put down wunless the
of fence was nmade cognizable and
unl ess anpbngst the abettors were
i ncl uded ever the priests who
officiate at Hi ndu Marriages. As |
have al r eady ment i oned, Hi ndu
marriage is a |love and devotion of
the Hindu wfe for her husband id
wel | known. Legislature may well
have thought that it would be
futile to make the of fence of Hi ndu
bi gany puni shable at the instance
of the wife because H ndu w ves may
not conme forward with any conpl ai nt
at all. Among the Christians and
the Parsis, nonogary has been
practised for several years and
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marri age anongst themis a matter
of contract. Anobngst them divorce
is perm ssible, whereas anmongst the
Hindus it was not permssible for
so many years. If the Legislature
acting on t hese consi derati ons
wanted to provide for a specia
procedure in dealing wth biganous
marriages anongst the Hindus it
cannot be said that the Legislature
was discrimnating agai nst t he
H ndus only on the ground of
religion. It was for the
Legislature to take into account
the social custons and  beliefs of
the Hindus and ot her rel evant
consi derati ons before deci di ng
whether it was necessary to provide
for special provisions in dealing
wi t h_bi ganpus marriages anongst
them That clearly is the province
of the Legislature and with the
propriety of their views or their
wi sdom Courts are not concerned. 1,
therefore, hold that there is no
substance in the argunent that the
penal provisions of the inpugned
Act constitute di scrim nation
against the H ndus only on the
ground of religion:

There is one nobre —point with
which I  would like to deal. It has
been argued before us that the
i mpugned Act shoul d have been nmade
State of Bonbay. It is said that if
the inpugned Act constitutes a
nmeasure of social reform There is
no reason why the State Legislature
shoul d not have given the Mahonedan
conmunity the benefit of t his
social reform The Union of India
is a secular State and the State
Legi slature was wong in nmaking a
di stinction between its citizens on
the ground of religious differences
and in applying the provisions of
the i npugned Act only to Hindus. In
part this argument is political and
as such we are not concerned with
it. But part of the argument is
based upon the provi si ons of
Article 14 of the Constitution of
India and it is necessary to dea
with this aspect of the argunent.
The | earned judge further observed as follows : -
"But it is argued that even as to
this social reform the State
Legi sl ature should have nmade it al
pervasi ve and should not have | eft
the Mahonedans outside its anbit.

That. as | have already said, is
partly a political, and partly a
| egal argunent. Whether it was
expedi ent to make this Act

applicable to the Mhonedans as
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well as to the Hi ndus would be a
matter for the Legislature to
consider. It is now well settled
that the equality before the I|aw
which is guaranteed by Article 14
is not offended by the inpugned Act
if the Classification which the Act
makes is based on reasonable and
rational considerations. It is not
obligatory in taking gradual steps
for social welfare and reform does

not i ntroduce di stinctions or
cl assifications whi ch are
unr easonabl e, i rrational or
oppressive, it cannot be said that
t he equal ity bef ore law is

of fended. The State Legislature my
have t hought t hat the Hi ndu
conmunity was nore ripe for the

reform in qguesti on. Soci a
ref orners anongst the H ndus have
years past and t he soci a

consci ence of the Hindus, according
to the Legislature, may have been
mre in tune with'the spirit of the
proposed reform/ Besides, anongst
the Mahonedans ' divorce has always
been perm ssi bl e and marriage
amongst them is a mat ter of
contract. If the State Legislature
acting on such consi derati ons
decided to enforce this reformin

the first i nstance anpobngst the
Hi ndus, it would be inpossible in
nmy opinion to hol d that in

confining the i mpugned. Act to

Hi ndus as defined by the Act, it

has violated the equality before

| aw as guaranteed by Article 14. In

ny opinion, therefore, the argunent

that Article 14 is violated by the

i mpugned Act nus fail."

Gaj endragadkar j. also expressed his opinion on the
guestion whether Part Il of the Constitution applies to
personal |aws. The | earned Judge observed as fol lows :-

"The Constitution of India itself

recogni ses the existence of these

personal laws in terns when it

deals with the topic falling under

personal law in item 5 in the

Concurrent List-List IIl. This item

deals with the topics of marriage

and divorce; infants and ninors;

adoption; wlls, i ntestacy and

successi on; j oi nt famly and

partition; all matters in respect

of which parties in judicia

proceedi ngs were inmedi ately before

t he conmencemnent of this

Constitution subj ect to their

personal law. Thus it is conpetent

either to the State or the Union

Legislature to legislate on topics

falling within the purview of the

personal law is not wused in Art.
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13, because, in ny opinion, the
framers of the Constitution wanted
to | eave the personal |aws outside

the ambit of Part 11l of the
Constitution. They nust have been
aware that these personal |aws

needed to be reformed in nmany

material particulars and in fact

they wanted to abolish these

different personal laws and to

evol ve one comon code. Yet they

did not wish that the provisions of

the per sonal | aws shoul d be

chal | enged by reason of t he

fundanental rights guaranteed in

Part 111 of the constitution and so

they did not intend to  include

these personal laws wthin the

definition of “the expression |aws

in force. Therefore, | ~agree with

the | earned Chi ef Justi ce in

hol ding that the personal [|aws do

not fail wthinArticle 13(i) at

all.”

In Krishna Singh'vs. Mathura Ahir and others (AR 1980
SC 707) this Court while considering the question whether a
Sudra could be ordained to a religious order and becone a
Sanyasi or Yati and, therefore, installed as a Mahant of the
Garwaghat Math according to the tenets of the Sant Mat
Sanpradaya, inter alia held as follows :-

“I't would be convenient, at the

outset, to deal with the view

expressed by the H gh Court that

the strict rule enjoined by the

Smriti witers as a result of which

Sudras were consi der ed to be

i ncapabl e of entering the order of

yati or sanyasi, has ceased to be

valid because of the fundanenta

ri ghts guaranteed under Part 111 of
the Constitution. 1In our opinion,
the |earned Judges failed to
appreciate that Part 111 of the
Constitution does not touch wupon
the personal laws of the parties.
In applying the personal |aws of

the parties. he could not introduce
his own concepts of the law as

derived from recogni sed and
aut horitative sources of Hi ndu | aw,
i.e. Snritis and comrentari es

referred to, as interpreted in the

judgrment of various H gh Courts,

except where such lawis altered by

any usage or customor is nodified

or abrogated by statute,

In Sarla Mudgal and others vs. wunion of India and

QO hers (1995) 3 SCC 635 this Court observed : -
"Article 33 is based on the concept

t hat there is no necessary
connection between religion and
per sonal law in a civilised

society. Article 25 guar ant ees
religious freedom whereas Article
44 seeks to divest religion from
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social relations and personal |aw.
Marri age, successi on and like

matters of a secular character
cannot be br ought wi t hin t he
guarantee enshrined under Article
25, 26 and 27. The personal of the

Hi ndus. such as rel ating to
marriage, succession and the |ike
have all a sacramental origin. In

the same manner as in the case of

the Muslims or the Christians. The

H ndus along wth Sikhs, Buddhists

and Jains have forsaken their

sentinents in the cause of the

national unity and integration

sone other conmunities would not,

t hough the Constitution enjoins the

establishnent of ~a "comon civi

code” for the whole of India.

However, none of the decisions referred to above were
pl aced before the Division Bench as they find no nention in
the separate judgnments of Kuldip Singh, J. and R M Sahai
J. That is because there was no occasion to consider whether
Part 11l of the constitution of India had any application to
personal laws or /not. Suffice it to say that we are
satisfied that the argunents advanced before us as pointed
out at the outset involve issues. _in-our -opinion, to by
dealt with by the legislature.

W may further point out that the question regarding
the desirability of enacting aUniform Cuvil Code did not
directly arise in that case. The questions  which were
fornmulated for decision by Kuldip Singh, J. in his judgnment
were these

"[ Whet her a H ndu husband, nmarried

under Hi ndu law, by enbr acing

I sl am can sol emi se second

marri age? Whet her such a marriage

wi thout having the first narriage

di ssol ved under law, would be a

valid marriage dissolved under | aw,

woul d be a valid marriage dissol ved

under | aw, woul d be a valid

marriage qua the first wife who

continues to be H ndu? Wether the

apost ate husband woul d be guilty of

the of fence under Section 494 of

the I ndian Penal Code (IPC)?"

Sahai. J. in his separate but concurring judgnent
referred to the necessity for a UniformCvil Code and said:

"The desirability of Uniform Code

can hardly be doubted. But it can

concretize only when social climte

is properly built up by elite of

the society; statesnen anongst

| eaders who instead of gaining

personal mleage rise above and

awaken the nasses to accept the

change. "

Sahai. J. was of the opinion that while it was
desirable to have a Uniform Civil Code, the tine was yet not
ri pe and the issue should be entrusted to the Law Conmi ssi on
which may examine the same in consultation wth the
M norities Conmission. That is why when the Court drew up
the final order signed by both the |earned Judges it said
"the wit petitions are allowed in terns of the answer to
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the questions posed in the opinion of Kuldip Singh, J."
These questions we have extracted earlier and the decision
was confined to conclusions reached thereon whereas the
observations on the desirability of enacting the Uniform
Cvil Code were incidentally made.

In Madhu Kishwar & Ohers vs. State of Bihar & Qhers
(1996 (5) SCC 125). this Court while considering the
chall enge made to certain provisions of the Chotanagpur
Tenancy Act, 1908, observed as follows: -

"It is worthwhile to account sone

legislation on the subject. The

H ndu Succession Act governs and

prescribes rules of successi on

applicable to a large mmjority of

I ndi ans bei ng H ndus, Si khs,

Buddhi sts, Jains etc. whereunder

since 1956, if not earlier, the
female heir~ is put on a par with a
mal e ‘heir. Next in the line of
numbers i s t he Shari at | aw,

applicable to Muslins, whereunder
the fermale heir has an unequa
share in the inheritance, by and
large half of what ~a male gets.
Then comes the Indian Succession
Act which applies to Christians and
by and large to people not covered
under the aforesaid two I"aws,
conferring in a certain~ manner
heirship on fenmales as also males.
Certain chapters thereof are not
nade appl i cabl e to certain
comunities. Sub-section (2) of
Section 2 of the H ndu Succession
Act significantly provides that
not hing contained in the Act shal

apply to the nenbers of any
Schedul ed Tribe wthin the neaning
of clause (25) of Article 366 of
the Constitution, unless otherw se
directed by the Central Governnent
by means of a notification in the
Oficial Gazette. Section 3(2)
further provides that in the Act,
unl ess t he cont ext ot herw se
requires, wor ds importing the
mascul i ne gender shall not be taken
to include fenmales. CGeneral rule of
| egi sl ative practice is that unless
there is anything repugnant in the
subj ect or context, words inporting
the masculine gender shall not be
taken to include fermales. Cenera
rule of legislative practice is
that unless there is anyt hi ng
r epugnant in t he subj ect or
cont ext, wor ds inmporting the
mascul i ne gender used in statutes
are to be taken to include femnal es.
Attention be drawn to Section 13 of
the General Causes Act. But in
matters of succession the genera
rule of plurality would have to be
applied with circunspection. The
afore provision thus appears to
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have been inserted ex abundanti
cautel a. Even wunder Section 3 of
the Indian Succession Act, the
State CGovernnent is enpowered to
exenpt any race, sect or tripe from
the operation of the Act and the
tri bes of Mindas, Oraons, Santhals
etc. in the State of Bihar, who are
included in our concern, have been
so exenpted. Thus neither the Hi ndu

Succession Act, nor even t he
Shariat law is applicable to the
cust om gover ned tribal s. And
custom as is well . recognized,

varies from people to people and
region to region."

"In the fact of these divisions and
visible barricades put up, by the

sensi'tive tribal peopl e val ui ng
their owmn custons, traditions and
usages, judicially enforcing- on

them the principles of persona
| aws applicable to others, on an
elitist approach or on equality
principle, by /judicial activism is
a difficult and m nd- boggl i ng
effort. Brother K  Ramaswany, J.
seenms to have taken the view that
I ndi an | egi sl atures (and
CGovernments too) . woul d not - pronpt
thenselves to activate in this
direction because of political
reasons and in this situation, an
activist court. apolitical as it
avowedly is, could get into action
and | egislate broadly on the Iines
as suggested by the petitioners in
their witten subm ssions. However
| audabl e, desirable and attractive
the result may seem it has happily
been viewed by our |earned brother
that an activist court is not fully
equi pped to cope with the details
and intricacies of the legislative
subj ect and can at best advise and
focus attention on the State polity
on the problemand shake it from
its slunber, goading it to awaken
march and reach the goal. For, in
what ever neasure be the concern of
the court, it conpulsively needs to
apply, noti on, descri bed in
j udi ci al par| ance as sel f -
restraint. W agree therefore with
brother K Ramaswany, J. as summed
up by himin the paragraph ending
on p.36 (para 46) of his judgnent
that under the circunstances it is
not desirable to decl are t he
custonms of tribal inhabitants as
of fending Articles 14, 45 and 21 of
the Constitution and each case nust
be exam ned when full facts are
pl aced before the court.

Wth regard to the statutory
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provisi ons of the Act, he has
proposed to the reading down of
Sections 7 and 8 in order to
preserve their constitutionality.
This approach is available from
p. 36 (paras 47, 48) onwards of his
j udgrent . The wor ds "mal e
descendant wherever occurring
woul d i nclude "fenmal e descendants".
It is al so proposed that even
though the provisions of the Hindu
Succession Act, 1925 in terms would
not apply to the Schedule Tribes,
their general principles conposing
of justice, equity and  fair play
woul d apply to them On this basis
it has been proposed to take the
view that the Schedul ed Tribe wonen
woul d succeed to the estate of
pat ernal parent, brother or husband
as heirs by intestate succession
and inherit the property in equa
shares with the nale heir wth
absol ute rights as per the
principles of / the H ndu Succession
Act as also the |Indian Succession
Act. However, rmuch we may |ike the
law to be 'so we regret our
inability to subscribe to the means

in achieving such objective. If
this be the route of return on the
court’s entering the thicket, it

would follow a beeline for simlar
clainms in diverse situations, not
stopping at tribal definitions, and
a deafening wuproar to bring other
systenms of lawin line wth the
line with the systems of ‘law in
line with the Hi ndu Succession Act
and the Indian Succession Act as
nodel s. Rules of succession are,
i ndeed susceptible of providing

differential treat nent, not
necessarily equal. Non-unifornities
would not in all events violate

Article 14. Judge-nmade anendments

to provisions, should normally be

avoi ded. W are thus constrained to

take this view even though it may

appear to be conservative for

adopting a cautious approach, and

the one proposed by our |earned

br ot her is, regretfully not

acceptable to us,”

As a matter of fact the constitutionality of section 10
of the Indian Divorce Act was challenged by an aggrieved
husband and this Court in Anil Kumar Mahsi vs. Union of
I ndi an of India and Another (1994) 5 SCC 704 held
follows : -

"Taking into consi derati on the

nuscul arly weaker physique of the

worran, her gener al vul ner abl e

physi cal and social condition and

her defensive and non-aggressive

nature and role particularly in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

this country, the legislature can

hardly be faulted if the said two

grounds are nmde available to the

wife and not to the husband for

seeki ng di ssol ution of t he

marri age. For the sane reasons, it

can hardly be said that on that

account the provisions of Section

10 of the Act are discrimnatory as

agai nst the husband.

We, therefore, find that there is

no substance in the challenge by

the petitioner-husband to the vires

of the provisions of Section 10 as

being discrininatory against the

husband and, therefore.  violative

of Article 14 of the Constitution."

So far as the challenge to the MuslimWrnen (Protection
of Rights on Divorce) Act, 1986 is concerned, we understand
that the said issue is pending before the Constitution
Bench. we, therefore, do not see any reason to nultiply
proceedi ngs in that behalf.

In the result ~ and ~having regard to the earlier
decisions of this~ Court noticed above, we decline to
entertain these wit ~petitions. Accordingly, these wit
petitions are di sm ssed.




