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PETI TI ONER
SHRI JEE SALES CORPCRATI ON & ANOTHER

Vs.

RESPONDENT:
UNION OF | NDI A

DATE OF JUDGVENT: 20/ 12/ 1996

BENCH
N. P. SINGH, SUJATA V. MANCHAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

Ahnedi , CJI .

The present appeal impugns the judgnent  of the High
Court of Delhi dated  16.3.1983 which dismssed the wit
petition filed by t he appel | ant s chal | engi ng the
Notification dated 16.10.1980 issued by the Governnent of
India, Mnistry of Finance, Departnment of Revenue, being
Notification No. 205/T-No.355/141/80-Cus 1. (hereinafter
referred to as "Notification No.205"). This Notification was
issued in supersession of an earlier Notification dated
15.3.1979 being Notification No.66 Cus. dated 15.3.1979
G S.R (hereinafter referred to.as "Notification No.66"). By
the first Notification No.66, the Governnent gave exenption
to inmports of polyvinyl chloride resins (PVC) falling wthin
Chapter 39 of the First Schedule to the Custons Tariff Act,
1975 from the duty of custons |eviable thereon specified in
the first schedule. The relevant part of the Notification
No. 66 is as under:

"“In exerci se of t he power s

conferred by Subsection (1) of

Section 25 of the Custons Act, 1962

(52 of 1962), and in supersession

of the Notification of Governnent

of India in the M nistry of

Fi nance, Departnment of Revenue,

No. 145- Cust ons, dated the 27th.

July, 1980, the Central Governnent,

bei ng satisfied t hat it is

necessary in the public interest so

to do, hereby exenpts polyvinyl

chloride resins, falling wthin

Chapter 39 of the First Schedule to

the Custons Tariff Act, 1975 (51 of

1975), when inported into India,

from the whole of +the duty of

custons | eviable thereon which is

speci fied in t he sai d First

Schedul e.

The Notification shall be in force

upto and inclusive of the 31st
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March, 1981."

The case of the appellant is that on the faith of the
sol enm assurance given by the Governnent. of India that no
duty of custons would be |eviable on the inportation of PVC
resins upto 31.3.1981, they entered into an arrangenent for
the inport of PVC resin as an actual wuser with the UP
Export Corporation, Kanpur and opened Letters of Credit
against the foreign suppliers on 2.10.1980 and the goods
arrived at the Bonmbay Port on 8.11.1980. However, the
i mpugned Notification wthdrawing the exenption from paynent
of customs duty was wi thdrawmn on 16.10.1980. The rel evant
part of inmpugned Notification is as under: -

"“In exerci se of t he power s

conferred by sub section (1) of

Section 25 of the Custons Act, 1962

(52 of 1962) and in supersession of

the Notification of the Governnent

of ~ India in the M ni stry of

Fi nance, Departnent of Revenue, .66

Cust'ons, dated 15th WMarch, 1979,

t he Centr al Governnent bei ng
satisfied that it is necessary in
the public interest” so to do,

hereby exenpts  polyvinyl chloride

resins, falling wthin Chapter 39

of the First / Schedule to the

Custons Tariff ' Act, 1975 (51 of

1975), when inported into India,

fromso nuch of the duty of Custons

| evi abl e thereon which is specified

in the said First Schedule as is in

excess of forty per cent ad

val orem

(K. Chandranoul i)
Under Secretary to the Covt. of
I ndia."

The appel |l ants all eged that they inmported the PVC resin
on the assurance that there woul d be no custonms duty inposed
upon it and that but for this exenption, they would not have
i mported the PVC resin as that woul d have been uneconom cal
They, therefore, contend that the Government -should  be
est opped fromwi thdrawi ng the benefit of Notification No.66.

The i mpugned judgnent of the High Court is quite brief:
It relies entirely on a Full Bench decision of the sane H gh
Court in the case of Bombay Conductors And El ectricals Ltd.
And Another v. Government of India And Ohers 1986 (23)
E.L.T. 87 (Delhi). The primary focus of the judgnment in the
case of Bonbay Conductors (supra) was that inposition of
taxes and wi thdrawal thereof are |legislative functions and
since there can be no estoppel against the |egislature, the
wi thdrawal Notification was not hit by the principles of
estoppel . The inmpugned judgnent, however, does not dispute
that the doctrine of prom ssory estoppel can be attracted
against the State. However, after an analysis of various
previ ous judgnents of this Court on the question  of
prom ssory estoppel against public authorities, the judgnent
concl udes that the question of prom ssory estoppel cannot be
i nvoked when the public interest requires otherw se. The
followi ng part of the judgment in Bombay Conductors can be
guoted with profit to identify the reasoning of the Hi gh
Court as to why the inpugned Notification could not be
guashed, be it a legislative function or an executive one.

" In MP. Sugar MIlls it was

recogni sed t hat wher e the

CGovernment  owes a duty to the
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public to act differently,
prom ssory est oppel cannot be
i nvoked to prevent the Governnent
from doing so. The Gover nnent
cannot be prevented fromacting in
the discharge of its duty under the
law (AIR 1979 SC 621 at 646).

42. One thingis clear from the
authorities. There is not a single
case which has gone to the length
of saying that estoppel can be
pl eaded even agai nst public
interest. The present is a case
essentially of "public interest".
Al the authorities uniformy hold
that against "public-interest" the

pl ea of estoppel will not avail a
party. O herw se the Governnent
will 'not " be able to assert its
power and will be a hel pl ess

spectator-even if public -interest
requires it to act differently. It
woul d amount to-surrender by the
CGover nient of its | egi sl ative
powers which 'have to be used for
the public good. This is why
Section 25 confers a statutory
power on the Central Governnent to
act in public interest and to grant
exenption or rescind it.

43. Est oppel cannot be invoked
where the result will be to conpel
the Governnent to continue the
exenption  which a conpet ent
enactmment has validly —authorised
the executive to withdraw in- the

public interest at any tine. In
public interest exenption can be
grant ed. In public i nterest
exenption can be rescinded.  In
ot her wor ds, t he rights of
i ndividuals are subordinated to
take paranount interest of the

public good. Section 25 underlines
the inportance of the conmobn good.

"Public interest” donmi nates the
econom c scene. | f in public
interest the Central Gover nnent
finds that it is necessary to
protect its own industry by putting
up a tariff wall it will be futile

to say that it cannot do so because
it is bound by its promse to
continue the exenption up to a
particular tine. The traders may
feel incensed at the behaviour of
the executive at its inposition

exenption, reinposition and re-
exenption of taxes and |evies. But
when to exenpt and when to inpose
duty is left to the executive by
the legislature. It will depend on
the economic climate. New tines
require new nmeasures. In a world of
growi ng i nter-dependence the first
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thing every country want s is
protection for its donestic
i ndustry.

44. CGoverned by the narket forces

and the l|aws of supply and denand,

if the Government finds that it

nust wi t hdr aw t he exenption

notification at once it can do so.

What actuated the Government to

take the step of exenption and

rei mposition was enlightened self-

interest, such self-interest as

woul d subserve the common good. The

i mposition and exenption of custons

duty are the chief vehicles of the

Covernment to protect a domestic

market and to steady the |evel of

prices. The tariffs are its chosen

instruments to shiel d donestic

production from forei gn

conpetition."

The same inpugned Notification No.205 cane to be
chal l enged in another set ~of appeals decided by this Court
in Kasinka Trading & Anr. etc. v. Union of India & Anr. JT
1994 (7) S.C. 362. ' The Notification was upheld by a Division
Bench of this Court / conprising of MN. Venkatachaliah, CJI
and AOS. Anand, J. It is, however, contended before us that
the judgnent in Kasinka Trading is not correct.

It is not necessary for us to go into a historica

analysis of the case law relating to promissory estoppe
agai nst the Government. Suffice it to say that the principle
of promi ssory estoppel is applicable against the Governnent
but in case there is a supervening public equity, the
Government would be allowed to change “its stand; it would
then be able to w thdraw from representation nmade by it
whi ch i nduced persons to take certain steps which may have
gone adverse to the interest of 'such persons on account of
such withdrawal .
However, the Court nust satisfy itself that such a'public
interest exists. The law on this aspect has been
enphatically laid down in the case of Ms. Mdtilal Padanpat
Sugar MIls Co. (P.) Ltd. v. State of Uttar Pradesh & Qthers
[1979] 2 S.C.R 641. The portion relevant for our purpose is
extracted bel ow : -

"It is only if the Court is

satisfied, on proper and adequate

material placed by the Government,

the overriding public i nterest

requires that the Government should

not be held bound by the promse

but shoul d be free to act

unfettered by it, that the Court

woul d refuse to enforce the prom se

agai nst the GCovernnment. The Court

would not act on the nere ipse

dixit of the Government, for it is

the Court, which has to decide and

not the Governnent whet her the

CGovernment should be held exenpt

fromliability. This is the essence

of the rule of Ilaw. The burden

woul d be upon the Governnent to

show that the public interest in

the Governnent acting otherw se

than in accordance with the prom se
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is so overwhelming that it would be
inequitable to hold the Governnent
bound by the promise and the Court
woul d insist on a highly rigorous
standard of proof in the discharge
of this burden. But even where
there is no such overriding public
interest, it nay still be conpetent
to the Government to resile from
the promise "on giving reasonable
noti ce which need not be a forma
notice, giving the prom se a
reasonabl e opportunity of resum ng
his position" provided of course it
is possible for the pronisee to
restore status quo ante. | f
however, the prom see cannot resume
his position, the promse would
becone final _and irrevocable. Vide
Emmanuel Ayodeji Ajayi v. Briscoe,
[1964] 3 All. E.R 556."

Two propositions foll ow fromthe above anal ysis :

(1) The det erm-nati on of
applicability of prom ssory
est oppel agai nst public
aut hority/ Governnment hinges upon
bal ance of equity or " public
interest’.

(2) It is the Court which has to
determ ne whether  the Governnent
should be held exenpt from the
liability of the "prom se" or
“representation".

In the present case, the first Notification exenpting
the custons duty on PVC itself “recites "....Centra
CGovernment being satisfied that it is necessary in public

interest to do so....". In the ‘Notification issued

| ater

which gave rise to the present  cause of action, the sane

recitation is present.
In Kasinka, the Court has actually gone into
aspect. In para 19, the Court says :
"PVC resins, it is not disputed, is
manuf actured in India and is also
i mported from abroad. In t he
counter to the Wit Petition filed
by the Union of India in the High
Court, the justification for the
i ssuance of the exenption
Noti fi cation No. 66/ 79 in t he
"public interest" was spelt out by
the respondents. It was stated that
it was with a viewto equalising
sale prices of the indigenous and
the inported material and to make
the comuodity available to the
consuner at a uniform price,
keeping in viewthe trends in the
supply of the material, that the
Cabi net had decided to issue the
exenption Notification No. 66 of
1979 under Section 25(1) of the
Act. Subsequently, when it was
f ound and real i sed t hat t he
international prices of the product
were falling and consequently the

this
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i mport prices had becone | ower than
t he exfactory prices of t he
i ndi genous naterial, the nateria
was examined by the Governnent of
India and it was decided in "public
interest” to withdraw the exenption
Notification. Thus, the Union of
I ndi a has di scl osed t he
ci rcunst ances under whi ch t he
exenption was initially granted as
wel | as the change of circunstances
which warranted the wi thdrawal of
the exenption notification. The
reasons given by the Union of India
justifying wi t hdrawal of t he
exenption notification, in our
opi nion, are not irrelevant to the
exerci se of~ the power in, ' public
interest’, nor- are the sanme shown
to be “insufficient to -support the
exercise of that power. From 'the

material on the record it is
appar ent t hat the exenption
Notification issued  under Section
25(1) of the Act, in "public

interest", was /designed to off set

the excess price which the |ocal

entrepreneurs were required to pay

for inporting PVCresin at atime

when the difference between the

i ndi genous product -and the inported

pr oduct was substanti al . No

i mporter could be expected to

i mport PVC resins after paying duty

and incur |osses. The _exenption

Notification, was therefore, issued

with a viewto set off those(l osses

to t he ext ent possi bl e. The

Notification was not issued as a

potential source of extra profit

for the inmporter. Again, at the

time when the Notification was

wi thdrawmn by the Governnent there

was no scope for any loss to be

suffered by the inporters as was

clearly saved in the counter filed

by the Union of India and which

contention has renmai ned unrebutted.

Fromthe counter filed by the Union

of India in the Hgh Court it is

abundantly clear that the necessity

for t he conti nuation of t he

exenption, in view of the changed

ci r cumst ances, was no | onger

necessary."

It can be seen that the Hi gh Court in the case of
Bonbay Conductors had al so noticed a similar public interest
in withdrawing the Notification of exenption. The appellants
in the present case have not disclosed any facts which coul d
show the existence of better equity in their favour. Al
that they have alleged is that they would not have inported
the PVC resin without the exenption as that woul d have been
inmported the PVC resin wthout the exenption as that woul d
have been "unviable" & "uneconom cal" and further that many
persons took full advantage of the exenption; noreover, the
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exenption accorded preferential treatnent to some persons,
but not to the appellants. The facts of the economc
situation explained in the judgnment of Kasinka have not been
controverted. Nor is it alleged by the appellants that
public interest did not <call for supersession of the
Noti fication, No.66.

The next gquestion is whether the fact that the
Notification No.66 nentioned the period during which it was
toremain in force, would nmeke any difference to the
situation. In other words, could it be said that an
exenption notified wthout specifying the period wthin
which the exenption would remain in force, would be
withdrawn in public interest but not the one in which a
period has been so specified? Once public interest is
accepted as the superior equity which can override
i ndi vi dual equity, the principle should be applicable even
in cases where a period has been indicated. The CGovernnent
is conpetent toresile froma promse even if there is no
mani fest public interest involved, provided, of course, no
one is ‘put in-any adverse situation which cannot be
rectified. To —adopt the line of ~reasoning in Emmanue
Ayodeji Ajayi v. Briscoe (1964) 3 All.E. R 556 quoted in
MP. Sugar MIls (supra) even where there is no such
overriding public interest, it may still be wthin the
conpetence of the Governnent to resile fromthe prom se on
gi ving reasonabl e notice which need not be a formal notice,
giving the prom see a reasonabl e opportunity of resumng his
position provided, '‘of <course, it is possible for the
prom see to restore the status-quo ante. If, however, the
prom see cannot resume- his -position, the promse would
becone final and irrevocable.

However, in the present case, there is a supervening
public interest and hence it should not be nandatory for the
Government to give a notice before withdrawing the
exenption.

In our opinion, the judgment in Kasinka Trading is
based on a correct analysis of (facts and law. W see no
reason to differ from the judgnment. The present appeal is
accordingly disnissed. Parties shall bear their own costs.




