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THOMAS. J.

We have pronounced the verdict in this appeal on
29.8.1996 by altering the conviction of thetwo appellants
to the of fence under section 304 part| read with section 34
of the I PC and sentencing themeach to rigorous inprisonnent
for seven years. However, we reserved our reasons thereof
and hence we now state the reasons as under: -

First appellant (Periasany) and second appell ant
(Ramaswany) were prosacuted along. with one Mrugesam for
of fences under section 302/34 [|PCon the allegation that
they with conmon intention to nurder deceased Ranganat han
attached him with bill hook, spear and |athi at about 9.30
a.m on 12.6.1989. Sessions Court acquitted all the three
accused, but the Hgh Court of Madras, on appeal by the
State, set aside the acquittal and convicted the two
appel l ants under section 302/34 [|IPC. The other accused
Murugesan was, however, convicted only under section 324
| PC. Appellants have filed this appeal under section 2 of
the Suprene Court (Enlargenent of Crimnal Appellate)
Jurisdiction Act 1970.

Prosection story, in brief, is the follow ng:-

periasany (first appellant) is the son and Miurugesan is
the nephew of Ranmaswany (second appellant). About five years
prior to the nurder, second appellant’s daughter Mllika was
i ndecently assaul ted by deceased Ranganat han for which there
was a crimnal case and Ranganathan was convicted in that
case. A couple of years thereafter the plantain crops of
deceased Ranganathan were destroyed by the goats of second
appel l ant over which there was sone altercation between
them Thus, bad blood existed between the deceased and
second appellant’s famly.

On the norni ng of the occurrence day deceased
Ranganathan in association with f our ot her per sons
(including P\ and PW2 ) engaged thenselves in the work of
shifting an oil engine to a field for irrigation purposes.
By about 9.30 a.m deceased Ranganathan alone went to a
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nearby plantain grove to ease hinself. After a little while
PW and PW2 heard the squeal of a pig followed by the yells
of Ranganathan. PW. and PW2 rushed to the place and then
they saw the first appellant inflicting a blow on the neck
of Ranganathan wth a billhook and the second appellant
stabbing him with a spear on the chest. Wen deceased tried
to escape he was assaulted by Miurugesan with lathi, Second
appel | ant again stabbed him with the spear. Deceased fel
down but first appellant cut him on the neck wth the
bi Il hook two or three tines nore. Assailants thereafter took
to their heels. Deceased Mirugesan succunbed to his injuries
wi thin an hour.

PW went to the local village admnistrative officer
(PW8) and inforned him of the incident. PW8 went to the
spot of occurrence and verified the <correctness of the
i nformation furnished by PW. After returning to his office
PW8 recorded the statenent of- PW1 (Ext.P-1) which was
forwarded to Velur Police Station. FIR was prepared on its
basis and  during investigation appellants were arrested. On
conpl etion of the investigation the police charge-sheeted
the appellants and Murugesam arraying themas Al, A2 and A3,
respectively.

PW and PW arethe only eye w tnesses exam ned by the
prosecuti on PW (Qunasekharan) deposed that PW rushed to
hi s house soon after the occurrence and told himof what the
three accused did to the deceased and that he went to the
spot with PW2 and found his brother badly maul ed. He nade
efforts to renove the injured to the hospital but his
br ot her di ed before reaching the hospital. PW said that she
saw the three accused running away fromthe scene with the
weapons, PW said that he over-heard sone  pedestrians
munbl i ng between each other that these three accused had
given cut blows to the deceased and a little later he saw
the accused washing thenselves and cleaning the | weapons
beneath a bridge. PW further said that he over-heard a
conversation as between the accused that the weapons shoul d
be conceal ed and that they (should consult ‘a lega
practitioner at Sel am

Learned Sections Judge declined to place reliance on
the teescinmony of any of the above witnesses. The delay in
registering the FIRand a recital found in the inquest
report showing the tinme of death of the deceased as 10.30 in
the night on 12 6..1989 were highlighted by the learned
Sessi ons Judge.

H gh Court of Madras in reversal of-the order, found
the evidence of PW and PW trustworthy. Learned Judge al so
pl aced reliance on the testinmony of PW, PW and PW.
Howaver, Court did not accept the prosecution version. that
the third accused Mirugesan had comopn intention to murder
the deceased. Hence, the appellants were convicted and
sentenced as aforesaid.

Shri  Siva Subramaniam |earned senior counsel who
argued for the appellants has taken us through the materia
evi dence and advanced several contentions, main anbng them
is that High Court ought not have lightly intarferred with
the acquital passed by the trial court. Alternatively, he
argued that the conviction should not, in any view of the
matter, have gone beyond the offence of cul pable Hom cide
not anounting to murder.

After going through the evidence of PW and PW we too
are not inpressed by their testinony. W are in agreenent
with the | earning Sections Judge that no credit can be given
to their evidence. But the evidence of PWM and PW2 stands on
a different footing.

The first hurdle which stands in the way of accepting
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PW1 s evidence is the delay involved in preparing the FIR
PW8 did not take down the statenent of PW when it was nade
to him but he went to the spot to ascertain the truth of
account given by PW. There was the possibility for
del i berations and confabulations. In this context, we may
refer to the observations nade by one of us (Dr.Anand J.) in
Meghraj singh vs. State of U P. 1994 SCC 188.

"The object of insisting upon

prompt lodging of the FIR is to

obtain the earliest information

regardi ng the circunmstance in which

the crime was comm tted, including

the names of the actual culprits

and the parts played by them, the

weapons if any, used, ‘as also the

names of the eye withnesses if any.

Delay in lodging the FIR often

results in snbellishnent. which is

a creature of an afterthought. On

account of delay, the FIR not only

gets bereft of advant-age of

spontaneity, danger also creeps in

of the introduction of a coloured

versi on or exaggerated story."

However, the /above weakness attached to Ext.P-1 is not
enough to vitiate the entire testinony of PW1. W have to
see whether assurance can be obtained  from other evidence
regarding the truth of his version

PW2 also said that he saw'the appellants striking the
deceased with the weapons whenhe went tothe scene al ong
with PM. His evidence is consistent with the testinony of
PW1. It is appropriate, in this context, to refer to PW5
(Gunasekharan) who is the brother of the deceased. He said
that by about 9.30 A M PW2 ran-to his house and told him
that the three accused had dealt bl ows on Ranganathan with
bi | | hook, spear and stick. PW5 then rushed to the scene and
saw the deceased lying badly mauled. The wtness, then
narrated the efforts nade to take his injured brother to the
hospital and how the efforts failed. The testinony of PW5
i nspires confidence. It renders the versionof PW2 also
bel i evabl e.

The recital in the | nquest report regarding the tine of
death of the decceased as 10.30 P.M on 12.6.1989 has no
utility whatsoever now. Firstly, because the said recital in
the inquest report is only a reproduction of what w tnesses
woul d have told the investigating officer. It falls within
the sweep of the interdict contained in section 162 of the
Code of Crimnal Procedure (for short ’'the code’) and hence
could not be used for any purpose (except to contradict its
author). The nere fact that such a rscital found a place in
the inquest report is not enough to save it “from the
prohi bition provided in the section. Secondly, even
otherwise we are satisfied that the tine 10.30 P.M shown in
the inquest report is only a mstake for 10.30 AAM_—and
hence no inplication would flow out of such an error

Learned counsel contended that evidence of the eye
witnesses is in conflict with the medical evidence and hence
the sessions judge has rightly discarded it. Both eye-
witnesses ( PW1 & PW?2) said that first appellant inflicted
three cuts wth the billhook on the neck, but only one
incised injury was noted by the doctors on the neck of the
deceased. The description of that injury in the post-nortem
certificate is this:

"An incised wound 20cm x 10cm x

19cm over the left side of the neck
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extending fromthe left side of the

clavicle to the nape of the neck

Miuscl es and bl ood vessel s were cut.

Cervical vertebra was cut at C5."

VWhen Dr. Ilango (PW3) was asked in cross-exam nation
whet her such injury can be caused in one cut he answered in
the affirmative. But no question was put to the doctor
whet her the said injury could as well have been the result
of multiplicity of cuts on the same situs. Looking at the
width of the injury as 10 cm extending fromleft clavicle
upto the nape of the neck having a depth of 19 cm involving
bl ood-vessles and also the 5th cervical vertibra we have no
difficulty in countenancing the possibility of nultiple
blows with a billhook resulting in that injury.

We, therefore concur with the conclusion of the High
Court that appellants have inflicted the fatal injuries on
the deceased wth  lethal weapons and find no conflict
bet ween the occul'ar testinmony and the nmedi cal evidence.

We shall ~now deal wth the alternative contention
advanced by~ Sri Siva Subranmani am |earned senior counsel
that the offence would not go above section 304 part 1 of
the IPC. This contention is nade on the premse that
deceased was the aggressor in the incident and hence
appel l ant had initial right of private defence though they
woul d have exceeded that right. W my point out that
appel l ants have not stated, when exam ned under section 313
cf the Code, that they have acted in exercise of such right.
O course, absence of such a specific plea in the statenent
is not enough to denude them of the right if the same can he
made out ot herw se.

Wiile dealing with the said alternative contention we
have to bear in mnd section 105 of the Evidence Act. Arule
of burden of proof is prescribed therein that the burden is
on the accused to prove the existence of circunstances
bringing the case within any of the exceptions "and the
Court shall presunme the absence of such circunstancs. "The
said rul e does not whittle down the axiomatic rule of burden
(indicated in section 101) that the prosecution nmust prove
that the accused has conmitted the of fence charged agai nst.
The traditional rule that it is For prosecution to prove the
of fence beyond reasonable doubt applies in all- crimnal
cases except where any particul ar statute prescribes
ot herwi se. The |l egal presunption created in section 105 with
the words "the Court shall presune the absence of such
ci rcunst ances” is not intended to displace the aforesaid
traditional burden of the prosecution. It is only where the
prosecution has proved its case with reasonable certainity
that the court can rest on the presunption regardi ng absence
of circunstances bringing the case with any of the
exceptions. This presunption helps the Court to determ ne on
whomis the burden to prove facts necessary to attract the
exception and an accused can discharge the burden by
" preponderance of probabilities’ unlike the prosecution. But
there is no presunption that an accused is the aggressor in
every case of homcide. |If there is any reasonable doubt,
even from prosecution evidence, that the aggressor in the
occurrence was not the accused but would have been the
deceased party, then benefit of that reasonable doubt has to
be extended to the accussed, no matter he did not adduce any
evi dnece in that direction

The above |egal position has been succintly stated by
Subbarao J. (as he then was ) in a case where an accused
pl eaded t he excepetion under section 84 | PC
(Dahyabhai Chhaganbhai Thakkar vs. State of Qujarat:

Al R 1964 SC 1563):
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"The prosecution, therefore, in a

case of hom cide shall prove beyond

reasonabl e doubt that the accused

caused with the requisite intention

described in S.299 of the Pena

Code. This general burden never

shifts and it always restson the

prosecution

..... If the material placed before

the court, such as, oral and

docunentary evi dence, presunptions,

adm ssions or even the prosecution

evidence, satisfies the test of

"prudent man", the accused wll

have discharged his - burden. The

evi dence soplaced may not be

sufficient to discharge the burden

under section 105 of the Evidence

Act, but it may raise a reasonable

doubt in -the mind of a judge as

regards, one or ot her of the

necessary i ngredi ents of t he

of fense itsel f".

In Partap vs., The State of Uttar Pradesh 1976 (2) SCC
798 a three judges /bench was considering a case where the
accused failed to adduce evidence to -establish the under
section 95 IPC It was held that even if the accused fail ed

to establish his plea, in a case where prosecution has not
established its case beyond reasonable doubt against the
appel l ant on an essential ingredient of  the offence of

nmurder, the plea of right of private defence cannot
reasonably be ruled out from prosecution evidence the
benefit of it nust go to the accused. 1n Yogendra Morarji
vs. The State of G@ujarat: (ALR 1980 SC 660 ) another bench
of three judges of this Court deal with section 105 of the
Evi dence Act and observed thus:

"Nothwi t hstanding the failure of

the accused to establish positively

the existence of ci rcunst ances

which would bring his case within

an Excepti on, the circunstances

proved by him may rai se a

reasonabl e doubt with regard to one

or nor e of t he necessary

ingredients of the offence itself

with which the accused st ands

charged. Thus, there may be cases

where, despite the failure of the

accused to discharge his burden

under section 105 the nmateria

brought on the record may, in the

totality of t he facts and

ci cunst ances of the case, be enough

to induce in the mnd of the Court

a reasonable doubt with regard to

the nens tea requisite for an

of fence under section 299 of the

Code".

Keepi ng the above | egal position in m nd, we
scrutinised the evidence to ascertain whether the deceased
coul d have been the aggressor. Neither PW nor PW2 could say
how t he occurrence started. The possibility that before they
reached the place, sonme events would have already taken
pl ace cannot be ruled out. PW and PW2 over-heard the squea
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of a pig. They al so over-heard the sound of a quarrel. Wen
they reached the scene they saw the carcass of a slain pig
lying nearby. The notive suggested by the prosecution was
sufficient for the deceased as well to entertain aninus
towards second appellant. Further, both sides would have
confronted with each other on that norning abruptly without
any prior know edge or inkling that deceased might go to the
plantain grove at the crucial tinme for answering the call of
nat ure.

The above circunstances are broad enough to insti
reasonabl e doubt in our mind that accused woul d have pi cked
up a quarrel with the second appellant and then the other
events had followed. Law entitles the appellants to have
benefit of that reasonabl e doubt concerning the begining
part of the occurrence and renders themliable for cul pable
hom ci de not anounting to nurder.

The above are our “reasons to alter the conviction to
section 304 part 1 of IPC and for inmposing a sentence of
ri gorous i'nprisonment for seven years on each of them




