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The short question that we are called upon to decide in
this appeal is whether the Hgh Court at Allahabad was
Justified in dismssing the appeal filed by the accused-
appel l ants against the order of conviction and sentence
i ssued by the trial court, for non-prosecution

The facts rel evant for our consideration can be briefly
stated. On 13.6.1979, the VIl Addl. Sessions ' Judge,
Bul andshahar, recorded an order convicting the appellants
under Sections 366 and 368 of the Indian Penal Code and
sentenced themto rigorous inprisonnent for three years with
a fine of Rs.100/- each. The appellants filed an appea
against this order in the Hgh Court of Allahabad. On
18.6.1979, the appeal was admitted by the H gh Court and
notice was issued. The Hi gh Court also issued an interim
stay on the execution of the sentence and the realization of
fine while granting bail to the appellants. On 28.11. 1990,
the matter came up for hearing before the H gh Court. Wile
di smissing the appeal for non- prosecution, the Court
recorded the foll owi ng order

"The List has been revised. No one




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 7

present to argue the case on behal f

of the appellant, Sri T.B. |Islam

A.C A is present on behalf of the

State. In view of the law |l aid down

in the case of Ram Naresh Yadav &

Os. Vs. State of Bihar, reported

in AIR (SC) 1987, Page 1500, the

appeal is di smi ssed for non-

prosecution wi thout going into the

nerits of the case"

The appellants preferred an appeal before this Court. On
19.1. 1995, a Division Bench of this Court, while hearing the
matter, exam ned the judgnent in Ram Naresh Yadav & O's. Vs.
State of Bihar (supra) and came to the conclusion that it
was in conflict with the earlier ruling of this Court in
Shyam Deo Pandey & O's. Vs.  State of Bihar (AIR 1971 SC
1606). It, therefore, directed that the matter be heard by a
| arger bench. Subsequently, the matter was posted before
thi s Bench.

At this juncture, it would be pertinent to nmake a bri ef
reference to the rel evant provisions of |aw having a bearing
on this case. Chapter XXIX of the Code of Crinina
Procedure, 1973 (hereinafter <called ‘Code’) conprising
Sections 372-394 deals with ‘Appeals’. For the purpose of
our exam nation, the relevant provisions are Sections 384-
386. Section 384, which deals with summary dismssal of
appeal s, enabl es the Appellate Court to sumarily dismss an

appeal "if upon examining the petition of appeal and copy of
the judgnent received", it "considers that there is no
sufficient ground for interfering”". Section 385 provides
that "if the Appellate Court does not dismss the appea
sunmmarily", it "shall cause notice of the tine and place at
whi ch such appeal will be heard to be given" to the parties
i nvolved. It further provides that thereafter, the Appellate
Court shall "send for the record of the case if such record
is not already in Court"”™ and "hear the parties". The

rel evant part of Section 386 provides that "after perusing
such record and hearing the appellants or his pleader, if he
appears, and the Public Prosecutor, if he appears", the
Appel late Court "may, if it considers that there is no
sufficient ground for interference, dismss the appeal"

Fromthe facts of the present case, it is clear that
when the matter cane up before the H gh Court, it admtted
the appeal and, followi ng the procedure laid down in Section
385 of the Code, issued notice to the State. In the
circunstances, it is clear that Section 384 of the Code,
whi ch enables the High Court to summarily disnm ssan appeal
is not applicable to the present case. Since the H gh Court
proceeded to dismss the appeal when it was next |isted for
hearing, it is clear that the provision applicable to these
facts is Section 386 of the Code, though the order of the
H gh Court does not nention the provision. Fromthe order of
the High Court, it is clear that upon finding the appellants
and their pleader absent, it dismssed the appeal for non-
prosecution without going into the nerits of the case.

The law relating to the central issue in this case has
been authoritatively laid dowmn by a Division Bench of this
Court in Shyam Deo’s case. Though the case was decided in
the context of Section 423 of the Code of Crimna
Procedure, 1898, (hereinafter called the Add Code) since
that provision materially corresponds to the present Section
386, the interpretation laid down in that case continues to
be sound. The facts of that case were simlar, in that,
whil e hearing an appeal against a conviction, the concerned
Hi gh Court, finding the appellants’ pleader absent, perused
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the judgnent wunder appeal, and, finding no nerit in the
case, dism ssed the appeal. This Court took the view that
once the appeal was admitted, it was the duty of the Court
to peruse the record of the case before dismssing it. The
Court considered this to be a nandatory requirenment and,
since, in its view, the record of a case is not confined
only to the judgnment under appeal, it held that the order of
the H gh Court was not in confornmity with the requirenent of
the provision and ordered it to be set aside.

In Ram Naresh Yadav's case, a Division Bench of this
Court was faced with a case where the Hgh Court had
confirmed an order for conviction and sentence without
hearing the appellants. Against these facts, the Court took
the view that, in crimnal matters, convicts nust be heard
before their nmatters are decided on nerits. It, therefore,
set aside the order ~of the H gh Court and remanded the
matter to it for "passing an appropriate order in accordance
| aw after  hearing the appellants or their counsel and on
their failure to engage counsel, after hearing counse
appoi nted by the Court to argue on their behal f".

The Division Bench of this Court which referred this
matter to us was of the viewthat these decisions, rendered
by separate two-judge benches of this Court, are in conflict
with each other. Before  we decide on this issue, we nust
cl osely examine the schene envisaged by the Code in this
regard. The rel evant portions of Sections 385 and 386 of the
Code are extracted as under

385. Procedure for hearing appeal s

not dism ssed ‘sumarily --- (1) If
the Appellate Court does not
di smss the appeal  sunmarily, it
shal | cause notice of the tine and
pl ace at which such appeal will be
heard to be given -

(i) to the appellant ~or his
pl eader;

(i)

(iii)

(iv)

(2) The Appellate Court shall then
send for the record of the case, if
such record is not al r eady
available in that Court, and hear
the parties:

Provided that if the appeal is
only as to the extent or the
legality of the sentence, the Court
may di spose of the appeal without
sendi ng for the record.

(3) ... o

386. Power of the Appellate Court
-- After perusing such record and
hearing the appel | ant or hi s
pl eader, if he appears, and the
Public Prosecutor, if he appears,
and in case of an appeal under
Section 377 or Section 378, the

accused, i f he appears, the
Appel | ate Court may, i f it
consi ders t hat there is no

sufficient ground for interfering,
di sm ss the appeal, or may --
XXXX XXXX XXXX
Section 385(2) clearly states that if the Appellate
Court does not dismiss the appeal summarily, it ‘shall’,
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after issuing notice as required by subsection (1), send for
the record of the case and hear the parties. The proviso,
however, posits that if the appeal is restricted to the
extent or legality of the sentence, the Court need not cal
for the record. On a plain reading of the said provision, it
seens clear to us that once the Appellate Court, on an
exam nation of the grounds of appeal and the inpugned
judgrment, decides to admit the appeal for hearing, it nust
send for the record and then decide the appeal finally,
unl ess the appeal is restricted to the extent and legality
of the sentence. Obviously, the requirenment to send for the
record is provided for to enable the Appellate Court to
peruse the record before finally deciding the appeal. It is
not an idle formality but casts an obligation on the court
to decide the appeal only after it has perused the record.
This is not to say that it cannot be wai ved even where the
parties consent to its ~waiver. This becomes clear fromthe
openi ng words of Section 386 which say that ‘after perusing
such record’” the court may dispose of the appeal. However,
this Section inmposes a further requirenment of hearing the
appel l ant-or his pleader,  if he appears, and the public
prosecutor, if he appears. This is an extension of the
requi renment of Section 385(1) which requires the court to
cause notice to issue as to the time and place of hearing of
the appeal. Once sucha notice is issued the accused or his
pl eader, if he appears, nust be heard.

The question is, where the accused is the appellant and
is represented by a pleader, and thelatter fails to appear
when the appeal is called on for hearing, is the Appellate
Court enpowered to dispose of the appeal after perusing the
record on its own or, nust it adjourn the appeal to a future
date and intimate the accused to be present on the next date
of hearing?

In Shyam Deo’'s case, this Court ruled that the
Appel l ate Court rmust peruse the record before di sposing of
the appeal; the appeal has to be disposed of on nerits even
if it is being disposed of in the absence of the appellant
or his pleader. Interpreting Section 423 of the A d Code
(the corresponding provisions are Sections 385-386 of the
present Code), this Court in paragraph 19 of the judgnent
hel d as under:

"The consi deration of the appeal on

nerits at the stage of fina

hearing and to arrive at a decision

on nerits and to pass final orders

will not be possible unless the
reasoning and findings recorded in
the judgment under appeal are

tested in the light of the record
of the case. After the records are
before the court and the appeal is
set down for hearing, it is
essential that the Appellate Court
should (a) peruse such record, (b)
hear the appellant or his pleader

if he appears, and (c) hear the
public prosecutor, if he appears.
After conpl yi ng with t hese
requi rements, the Appellate Court
has full power to pass any of the
orders nentioned in the section. It
is to be noted that if t he
appellant or his pleader is not
present or if the public prosecutor
is not present, it is not
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obligatory on the Appellate Court
to postpone the hearing of the

appeal . If the appellant or his
counsel or the public prosecutor,
or bot h, are not present, the

Appel |l ate Court has jurisdiction to

proceed with the disposal of the

Appeal ; but that disposal nust he

after the Appel |l ate Court has

consi dered the appeal on nerits. It

is clear that the appeal must be

consi dered and di sposed of on

nerits irrespective of the fact

whet her tne appel | ant or his

counsel or the public prosecutor is

present or not. Even-if the appea

is disposed of in their ~absence,

the deci si on nmust be after

consideration on nerits."

(Enphasi s added)

In our view, the above-stated position is in consonance
with the spirit and |anguage of Section 386 and, being a
correct interpretation of the |law, must be foll owed.

In Ram Naresh Yadav's case, this Court, w thout making
a specific reference to Section 386 or any other provision
of the Code and wi thout noticing the ratio of Shyam Deo’s
case concl uded thus:

"It is an adnmitted position that

neither the appellants nor counse

for the appellants in support of

the appeal challenging the order of

convi ction and sent ence, wer e
heard. It is no doubt true that if
conunsel do not appear when

crimnal appeals are called out it

woul d hanper the working of  the

court and create a serious problem

for the court. And if this happens

often the working of the court

woul d become well nigh inpossible.

We are fully conscious of this

dimension of the matter but in

crimnal matters the convicts nust

be heard before their nmatters are

decided on nmerits. The court can

di sm ss t he appeal for non

prosecution and enforce discipline

or refer the matter to the Bar

Council with this end in view But

the matter can be disposed of on

nerits only after hearing t he

appel l ant or his counsel. The court

m ght as well appoint a counsel at

State cost to argue on behalf of

the appellants.”

(Enphasi s added)

What then is the area of conftict between the two
decisions of this Court? In Shyam Deo’s case, this Court
ruled that once the Appellate Court has admitted the appea
to be heard on nerits, it cannot dismss the appeal for non-
prosecution for non-appearance of the appellant or his
counsel, but rnust dispose of the appeal on nerits after
exam ning the record of the case. It next held that if the
appel l ant or his counsel is absent, the Appellate Court is
not bound to adjourn the appeal but it can dispose it of on
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nerits after perusing the record. In Ram Naresh Yadav's
case, the Court did not analyse the relevant provisions of
the Code nor did it notice the view taken in Shyam Deo’s
case but held that if the appellant’s counsel is absent, the
proper course woul d be to dismss the appeal f or
nonprosecution but not on nerits; it can be disposed of on
nerits only after hearing the appellant or his counsel or
after appointing another counsel at State cost to argue the
case on behal f of the accused.

We have carefully considered the view expressed in the
said two decisions of this Court and, we may state that the
view taken in Shyam Deo’s case appears to be sound except
for a mnor clarification which we consider necessary to
nmention. The plain |anguage of Section 385 nakes it clear
that if the Appellate Court does not consider the appeal fit
for summary dismissal, it 'nust’ call for the record and
Section 386 mandates that after the record is received, the
Appel | ate Court ~may di spose of the appeal after hearing the
accused or his counsel. Therefore, the plain |anguage of
Sections 385-386 - does not contenplate dismissal of the
appeal for _non-prosecution sinplicitor. On the contrary, the
Code envi sages disposal- of the appeal on nerits after
perusal and scrutiny of the record. The |law clearly expects
the Appellate Court to dispose of the appeal on nerits, not
nerely by perusing the reasoning of the trial court in the
judgrment, but by cross-checking the reasoning with the
evidence on record with a viewto satisfyiny-itself that the
reasoning and findings recorded by the trial court are
consistent with the material onrecord. The | aw, therefore,
does not envi sage the dism ssal of the appeal for default or
non- prosecution but only contenplates disposal on nerits
after perusal of the record. Therefore, wth respect, we
find it difficult to agree with the suggestion in Ram Naresh
Yadav's case that if the appellant or-his pleader is not
present, the proper course would be to dismss an appeal for
non- prosecuti on.

Secondly, the | aw expects the Appellate Court to give a
hearing to the appellant or his counsel, if he is present,
and to the public prosecutor, if he is present, 'before
di sposal of the appeal on merits. Section 385 posits that if

the appeal is not dismissed sunmarily, the Appellate Court
shal | cause notice of the time and place at which the appea
will be heard to be given to the appellant or his pleader

Section 386 then provides that the Appellate Court shall

after perusing the record, hear the appellant or his
pl eader, if he appears. It will be noticed that Section 385
provides for a notice of the tinme and place of hearing of
the appeal to be given to either the appellant or. his
pl eader and not to both presunably because notice to the
pl eader was al so considered sufficient since  he was
representing the appellant. So al so Section 386 provides for
a hearing to be given to the appellant or his lawer, if he
is present, and both need not be heard. It is the duty of
the appellant and his lawer to remain present on the
appoi nted day, time and place when the appeal is posted for
hearing. This is the requirement of the Code on a plain
readi ng of Sections 385-386 of the Code. The | aw does not
enjoin that the Court shall adjourn the case if both the
appel l ant and his | awer are absent. |If the Court does so as
a matter of prudence or indulgence, it is a different
matter, but it is not bound to adjourn the matter. It can
di spose of the appeal after perusing the record and the
judgrment of the trial court. W would, however, hasten to
add that iif the accused is in jail and cannot, on his own,
cone to court, it would be advisable to adjourn the case and
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fix another date to facilitate the appearance of the
accused/ appellant if his lawer is not present. |f the

lawer is absent, and the court deens it appropriate to
appoint a lawer at State expense to assist it, there is
nothing in the law to preclude it from doing so. W are,
therefore, of the opinion and we say so with respect, that
the Division Bench which deci ded Ram Naresh Yadav’'s case did
not apply the provisions of Sections 385-386 of the Code
correctly when it indicated that the Appellate Court was
under an obligation to adjourn the case to another date if
the appellant or his | awer remai ned absent.

Such a view can bring about a stalemate situation. The
appel l ant and his lawer  can renmain absent with inpunity,
not once but again and again till the Court issues a warrant
for the appellant’s presence. A conplaint to the Bar Counci
agai nst the |awyer for non-appearance cannot result in the
progress of the appeal. If another |awer is appointed at
State cost, he too would need the presence of the appellant
for instructions and that would place the Court in the sane
situation. Such a procedure can, therefore, prove cunbersone
and can promote indiscipline. Even'if a case is decided on
nerits in the absence of the appellant, the highrer court
can remedy the situation is there has been a failure of
justice. This would apply equally if the accused is the
respondent for the obvious reason that if the appeal cannot
be di sposed of without hearing the respondent or his |awer,
the progress of the appeal would be hal ted.

In view of the position in | aw expl ai ned above, we are
of the viewthat the Hgh Court erred in dismssing the
appeal for non-prosecution sinplicitor wthout exam ning the
nerits. We, therefore, set aside the inpugned order and
remt the appeal to the H gh Court for disposal onnerits in
the light of this judgment. The appeal will stand all owed
accordi ngly.




