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G B. PATTANAI K. J.

Leave granted.

Thi s appeal by the defendant no. 2is directed agai nst
the Full Bench Judgnent of Kerala H gh Court in AS. No. 235
of 1987 arising out of D.S. No. 120 of 1983.

The plaintiff filed the suit for a direction to the
State of Kerala as well as Kerala State Financia
Enterprises Limted. Trichur to pay the anount due as the
plaintiff's share fromthe wunpaid auction -discount wth
interest. The plaintiff's case in nutshell 1is - that the
def endant no. 2 was conducting a kuri which started on
17.3.1972 and termnated on 17.7.1980. The kuri had 200
tickets each wth four divisions, viz., A B, Cand Dand
the total amount of a ticket was Rs. ~50, 000/-: The
subscription for a ticket per nonth was Rs. 500/-. In al
(Rs. 200 for A Division, Rs. 150/- for Division) there were
100 such instal ments and 1018 subscri bers. On _each
instal ment two tickets were prized, one by |lot and the other
by auction. 1In case of prize by lot Rs. 5,000/- wll be
deducted as fixed discount and Rs. 45,000/- will be paid to
the prized subscriber. CQut of the fixed discount of
Rs.5,000/-, Rs. 2,500/- would go as commission for the
foreman and bal ance Rs. 2,5000/- would be divided anong the
subscribers in proportion to their share. In case of
auction, the subscriber who bids for the maxi mum reduced
amount would be prized and he would get an anpbunt of Rs.
45,000/ - less the auction deduction. The auction discount of
all the divisions will be pooled together and would be
di vi ded anong the subscribers. This auction discount is paid
to those subscribers who pay the subscriptions pronptly. A
prized subscriber |oses the share of the discount on default
of paynment of even one instalnent. A non-prized subscriber
woul d | ose the share of auction discount if he defaults
three or nore instalnents consecutively. The conduct of
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kuries is governed by the Cochin kuries Act WVII of 1107
(hereinafter referred to as "the Act’). The plaintiff was a
subscriber to Division A and Division B of the ticket and
paid all the subscriptions pronptly and regularly. But even
after the termnation of kuri plaintiff was not paid the
proportionate share of unpaid auction discount, he filed the
suit. Since the entire information remained wth the
foreman, the plaintiff expected to get Rs. 4,000/- and on
the said anount he also calculated interest @12% per annum
and filed the suit.

The defendant no. 2 contested the suit taking the stand
that the kuri Vainmpu stipulate that the auction discount
lost by the subscriber is to be divided anong pronpt
subscribers and pronmpt suscribers are only entitled to the
forfeited dividend as nentioned in clause 8(c) of the
Vai npu. According to defendant no. 2 the subscribers are
entitled to get the anount as per the Vainmpu and since the
Vai npu .does not - contain any provision for distribution of
the auction discount |ost by a subscriber. The plaintiff’'s
claimis untenable. Defendant no. 1, State of Kerala filed
witten Statenent stating that the State is not a necessary
party and State has nothing to do with the kuries conducted
by defendant no. 2. ~On these pleadings the Ilearned Tria
Judge franed as many as six issues and on examining the
rel evant provisions of the Act as well as the Vainpu and on
examning the nmaterials on record cane to the conclusion
that the foreman cannot claimanything nore than what is
specifically provided in the Vai npu and under ‘the Vainpu the
foreman can have conmm ssion as-indicated. So far as anount
of forfeited di scount. in respect of the non-Prized
subscribers is concerned the learned Trial Judge cane to the
conclusion that in the absence of any specific provision
either in the Act or in the Vainpu and since the foreman
cannot take or appropriate the ambunt nore than what s
provided for in the Vainmpu, the sane should be distributed
anong the pronpt subscribers on thetermnation of the kuri.

On examining the docunentary evidence on record the
court came to the conclusion that a sumof Rs. 1,81, 003.35
remai ned outstanding with the forenman as undi vided auction
di scount and to this anpbunt a sumof Rs. 2.232.87 was to be
added and therefore the total ampunt which remained with the
foreman by way of unpaid auction discount was Rs.1, 82, 667.94
and the said anount has to be distributed anmong the pronpt
subscribers including the plaintiff. On calculating the
nunber  of pronmpt Subscri bers the court came to the
conclusion that the plaintiff was entitled to Rs. 41, 247. 40.
Wth this conclusion the suit having been decreed, defendant
no. 2 preferred an appeal to the Hi gh Court of Kerala.

The Division Bench which initially heard the -appea
being of the opinion that it raises a substantial question
of law, referred the matter to a Full Bench. The question
fornmulated by the Division Bench for being answered by the
Ful | Bench was "Whether the discount forfeited by the non-
prized subscribers is liable to be distributed among the
pronmpt and regular subscribers?" The Full Bench having
considered the different provisions of the Act as well as
the Vai mpu and taking into account the fact that the foreman
has no right to retain any amount other than the conm ssion
or remuneration fixed under the Act and the Vainmpu, came to
hold that the caution discount forfeited by the "non-prized"
subscribers also wll have to be distributed after the
termnation of the kuri in proportion to the share of the
ticket. to the subscribers who have remitted regularly the
install ment amounts till that date. Wth the aforesaid
finding the appeal having been dismssed and the judgnent
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and decree of the Principal Subordinate Judge, Trichur
havi ng been confirned, the present appeal by special |eave
has been preferred.

M. Krishnamani, the learned senior counsel for the
appel l ant placed before us the relevant provisions of the
Act and the Vaimpu and contended that the H gh Court
conmtted error by nisreading clause 8(c) of the Vainpu and
by com ng to the conclusion that the unpaid auction di scount
has to be distributed anong the pronpt and regularly paid
subscribers. According to M. Krishnamani, it is the Vainpu
whi ch determines the rights of the parties and since Vai mpu
does not authorize distribution of the auction discount
forfeited by the "non prized" subscribers, the conclusion of
the Hi gh Court is erroneous in |aw.

Even though notice had been duly served on the
plaintiff respondent ~but since the plaintiff did not appear
either in person or through counsel and in view of the
i mportance of the matter we thought it appropriate to take
the assistance of a counsel and M. Sitaram ah, |earned
seni or counsel agreed to render assistance to the court. W
keep on record our deep appreciation for the services
rendered by M. Sitaram ah, learned senior counsel. M.
Sitaram ah placed before us the different provisions of the
Act as well as the Vainpu and contended that the foreman is
not entitled to get a pie nore than what is provided in the
Vainpu. In that view of the matter the reasonabl e concl usion
is that the auction discount forfeited by the "non-prized"
subscribers will have to be distributed anong the regular
subscribers on the termnation of the Kkuri. He placed on
record simlar provisions in the Central Act, Andhra Pradesh
and Tami | Nadu Acts.

In View of the rival submissions at the bar, it will be
appropriate for us to examine different provisions of the
Act as well as the relevant provisions of the Vainpu:

"Kuri" has been defined in Section 3 of the Act. thus :

"Kuri" nmeans a transaction by which

one or nore person hereinafter

cal l ed the foreman or forenen enter

into an agreenment with a nunber of

persons that every one of the

contracting parties shall subscribe

a certain amount  of noney or

quantity of grain by periodica

instalments for a certain definite

period, and that each in his turn

as determined by lot or by auction

or in such nmanner as nmy be

provided for in the Vainpu Shall be

entitled to the prize anount’.

"Vai npu" has been defined in Section 3(2) of the Act. thus :

"Vai npu" is a docurment containing

the terms of agreenent between the

f oreman and t he subscri bers

relating to the Kuri.

"Kuri anpbunt" has been defined in Section 3(3) of the Act,
t hus :

"Kuri anpunt" neans the sumtota

of the contributions payable by the

subscribers for any i nst al ment

wi t hout any deduction for discount

as defined in clause (4).
"Di scount"” has been defined in Section 3(4) of the Act,
t hus:

"Di scount" rmeans the amount of

nmoney or quality of grain which a
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prize-wi nner has, wunder the terns

of the vaimpu, to forego for the

paynment of Veethapalisa, foreman's

comm ssion and ot her expenses.
"Prize amount" has been defined in Section 3(6) of the Act,
t hus:

“"Prize anount" nmeans the Kur i

amount | ess t he di scount; it

includes in the case of t he

fraction of a ticket the difference

bet ween the proportionate Kur

amount and the discount on the

particular fraction of the ticket.
"Foreman" has been defined in Section 3(7) of the Act, thus:

"Foreman" is the person who under

the Vainpu is responsible for the

conduct of the Kuri-
"Veet hapal i sa" has been defined in Section 3(9) of the Act,
t hus.

"Veethapalisa" is the share of a

Subscri ber in t he di scount

avai | abl e under the wvainpu for

rateabl e distribution among the

subscribers at ~ each instal nent of

the Kuri.
Section 6(6) of the Act provides that in every Kur
there shall be a ' Vainpu in duplicate and such vai npu shal

contain the node and proportion in ~which the discount is
di stributed by way of veethapalisa, foreman’s conmm ssion and
ot her allowances, if-any. Under Section 14 of the Act the
foreman is entitled to obtain his prize at the instal nent
specified in the vainmpu wthout any deduction for discount
and to such conmission or renuneration as may be fixed by
the vainpu for the conduct of Kuri. Section 15 stipulate the
duties of a foreman. Under Section 17 a foreman remains
liable to subscribers for the anbunt due to them Under
Section 19 non-prized subscribers are required to pay their
subscription in accordance with the provisions contained in
the Vainmpu, within a period of 10 days grace from the due
date to pay the subscription and in default of such paynent
then he is liable to such consequences as nay be provided
for in the Vainmpu. Section 20 of the Act  enpowers the
foreman to renmpbve a non-prized subscriber fromthe list of
subscribers and to substitute any other person in his place
if the non-pri zed subscri ber defaults to pay hi s
contribution in accordance with Section 19. Under Section 21
even a defaulting non-prized subscriber is entitled to
recover from the foreman his contributions subject to such
deductions as nay be provided for in the Vai npu.. Section 22
deals with prized subscribers. Section 23 deals with the
manner in which a prized subscriber is required to pay his
subscription in accordance with vainmpu. English translation
of Clauses 8 and 11b of the Vainmpu, which was produced
before us by M. Krishnamani, may be quoted harei nbelow in
ext enso:

"8(a) Qut of the anmount of Rs.

10,000/ - realised by the conmpany as

fixed di scount from the two

scrat ched nunbers. One prized and

the other aucti oned, at every

instalment, Rs 5,000/- wll be

appropri at ed as t he Foreman’ s

comm ssion for the rmanagenent of

the Kuri by the conpany and the

bal ance Rs. 5, 000/ - wil | be
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distributed as dividend to the
subscribers in two divisions, who
have not been prized or who have
not bid and auctioned ticket.

(b) Since the conpany does not take
a forman’s ticket all subscribers
are entitled to the dividend from
the first instalment and it is
sufficient if they pay only the
bal ance anmount after such deduction
(dividend) .

(c) Auction di scount wil | be
distributed to all subscribers in
proportion to their ticket share,
i rrespective of whether prized, non
prized, auctioned or non auctioned.
But prized and auct i oned
subscribers will ~not be eligible
for the auction discount if they do
not ‘pay the instalnments within the
due date. The auction discount, so
forfeited by t he prized and

aucti oned subscri bers w | be
distributed after the termnation
of the Kuri, in “proportion to the
share of the / ticket. To t he
subscri bers who have remtted
regularly the i nstal ment anount
till that date.

(d) Those subscri bers ~who are
eligible for the dividend as above
st at ed, need remt at each
instalment only the anmount after
deduction of dividend, as their
share. But if the dividend anmount
exceeds the instal nent anount, such
exceeds the instal ment anmount, such
excess will be paid in cash to the
subscri bers.

11(b) If the non prized and  non
aucti oned subscribers do not remt
the instalment anobunt wthin ten
days of the due date, they can pay
the said anount together wth 12%
interest on or before the next due
date. If it is not so done, grace
period (10 days) will not be
al l owed for the next and succeedi ng
instal ments and such subscribers
wil | forfeit t he di scounts
(dividend, auction discount)of the
three defaulted instalments if they

def aul t conti nuously t wo
instal ments along with the interest
and fail to remt the third
i nstal ment, unl ess ot herw se

permtted by the conpany, t he
tickets of subscribers, who have
def aul ted conti nuously three
instal ments, will be scratched and
they will automatically |lose their
right to be subscri bers. The
conpany will have the right to
renove their names from the kur

list and will have the power to
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transfer to itself or enroll fresh
subscri bers i nst ead. But non-
r enpval from t he | ist of
subscri bers or non-substitution of
another in such cases shall not be
construed as having allowed the
conti nuous defaulter to continue as
a subscriber.™

The provisions of chit Funds Act. 1961

and its

constitutional validity came up for consideration before
this court in the case of Shriram Chits and I nvestment (P)
Ltd. v. Union of India and others. S.C.C. 1993(4) Suppl

226. The said Act is pari nmateria with the Act now under
consi deration. This court considered the role of foreman in
the chit transactions and canme to hold and indicated the

manner in which unscrupul ous  foreman resorted
nmet hods to secure illegal gains; thus:

"The foreman derives his incone in
different ways, both legal and
illegal. Inthe former category can
be included items such as adm ssion
fee from menbers, penal interest or
penalty fee fromdefaulting nenbers
and forfeiture  of their dividend,
interest on /loans to non-prized
chit holders. fees for transfer of
shares in the chit, deduction from
the subscription paid by a nenber
who wants to resign, dividends on
the chit reserved for hi nsel f
interest on the chit prize taken
wi t hout deduction, interest on the
chit prize which the prized nmenber
may not be in a position to coll ect
i medi ately, and subscriptions paid
by menbers who discontinue in the
m ddl e of the schene but  do not
care to clai mrefund.

The unscrupul ous anong the forenen
resort to so many unfair methods to

secure illegal gains. A few of
these nmethods are briefly nentioned
bel ow:

(i) Enrol | ment of fictitious

nenbers to conpletes the required
nunber of nenbers in a chit series.
If a real and needy non-prized
menber is not able to conme forward
to offer a high discount at the
auction. One of t hese benamni
menbers is Shown to get the prize
thereby depriving the real menbers
of the opportunity, (ii) Simlarly,
it is possible to exploit needy
non-pri zed menber or a new nenber
so that he gets the prize only at
the nmaxi mum discount. (iii) The
prized menber is supposed to get
the amount soon after the draw or
auction is over of course on
furnishing the security. But the
foreman adopts tactics which del ay
t he act ual paynent for a
consi derable tine, meanwhil e he
uses the noney interest-free. If he

to unfair
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succeeds in delaying the paynent

till the succeedi ng draw, t he

earlier prize wnner is given the

prize out of the collections of the

succeedi ng dr aw. Thus, one

instalment is perpetually in the

hands of the foreman to be utilized

in any way he likes.

The above are only exanples to

illustrate the way in which sone

foremen mnimze their profits.

They do not take into account the

cases where the foreman and his

associ at es di sappear fromthe scene

and are untraceable. The police

have many such cases. on their

record. During 1962-66, as many as

255 chitties collapsed in, severa

districts of Kerala on account of

such nml practices."

Bearing in mnd what has been stated by this court in
the aforesaid case with regard to the manner in which the
foreman exploits the subscribers and on examning the
provisions of the Act and the Vainpu referred to earlier, we
have no hesitation to come to the conclusion that a foreman
isonly entitled to/  the commssion as is provided in the
vainpu and is not entitled to anything nore. In view of the
specific | anguage ‘'used in clause 8(c) of the vainpu, the
amount of auction discount has to be distributed anpong al
the subscribers in proportionto their ticket share. W are
further of the view that the forfeited discount  of non-
prized subscribers wll have to be distributed anong the
subscri bers who have remtted their subscriptions regularly.
It is true that there is no specific provision in the vaimpu
but since wunder the Act and the vaimpu the entitlenment of
the foreman has been indicated and the foreman cannot take
anything nore than what 1is provided for and therefore the
amount has to be distributed anong the regul ar subscri bers.
I n our considered opinion, the Full Bench of the Keral'a High
Court rightly answered the question and we do not find any
legal infirmty in the same. This appeal is accordingly
dism ssed but in the circunstances wthout any order as to
costs.




