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In this batch of cases - wit petitions filed under
Article 32 of the Constitution of India and civil appeals
and special |leave petitions filed under Article 136 of the
Constitution of India - substantially simlar questions
arise for consideration. The matter arises under the |Incone
Tax Act, 1961. The validity of Sections 44AC and 206C of the
Income Tax Act, 1961 (hereinafter referred to as ‘the Act’)
is posed for consideration. Various assesses challenged the
aforesaid provisions as ultra vires and beyond | egislative
conpetence and also violative of Articles 14 and 19(1)(g) of
the Constitution of India in a few High Courts.
Substantially, the challenge was not accepted by-all the
H gh Courts. A few High Courts have read down the provisions
of Section 44AC of the Act. Dissatisfied by the sanme, the
assesses have cone up in appeal. Feeling aggrieved by the
readi ng down of Section 44AC of the Act, the Union of India
has conme up in appeals. Those are covered by civil appeals.
Certain other assesses have chal l enged the aforesaid
provisions directly wunder Article 32 of the Constitution of
India. Those are covered by wit petitions. A few assesses,
feeling aggrieved by the decisions of the H gh Courts, have
filed special |eave petitions seeking | eave of this Court to
file appeals. Since all these three classes of cases
i nvol ved consideration of the wvalidity or otherw se of
Secti ons 44AC and 206C of the Act, they were heard together
2. Section 44AC of the Act was inserted by the Direct Tax
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Laws

(Amendrrent) Act, 1989 with effect
Section 206C of the Act was inserted by
1988 with

produced herein bel ow -

"44AC. Speci al provi si on f or
conputing profits and gains from
the business of trading in certain
goods: - (1) Not wi t hst andi ng
anything to the contrary contained
in Sections 28 to 43C, in the case
of an assessee, being a person
other than a public sector conpany
(hereafter in this section referred
to as the buyer), obtaining in any
sale by way of auction, tender or
any other node, conducted by any
ot her person or hi s agent
(hereafter in this section referred
to as the seller).--
(a) any goods in-the nature
of alcoholic Iliquor for human
consunpti on (ot her t han
I ndi an-made foreign liquor), a
sum equal 'to forty per cent of
the anobunt paid or payable by
the buyer as the purchase
price in respect of such goods
shall be 'deened to be the
profits and gai ns of the buyer
fromthe business of -trading
in such goods chargeable to
tax under the head "Profits
and gains of business or
pr of essi on":

Provi ded t hat not hi-ng
contained in this clause shal
apply to a buyer where the
goods are not obtained by him
by way of auction and where
the sale price of such goods
to be sold by the buyer is
fixed by or under any State
Act;

The foll owi ng expl anati on
is being inserted by the
Fi nance Act, 1990 with effect
from21l April, 1991

Expl anati on: - For the
pur pose of this cl ause,
‘purchase price’ neans any

anmount (by what ever nanme
call ed) paid or payable by the
buyer to obtain the goods
referred to in this clause

but shall not include the
amount paid or payable by him
towards the bid nobney in an
auction, or, as the case my
be, the highest accepted offer
in case of tender or any other
node;

(b) the right to receive any
goods of the nature specified
in colum (2) of the Table
bel ow, or such goods, as the

from 1.4.1989.
t he Fi nance Act,
effect from 1.6.1988. The above sections are re-
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case may be, a sumequal to
the percentage, specified in
the correspondi ng entry in
colum (3) of the said Table,
of the anount paid or payable
by the buyer in respect of the
sale of such right or as the
purchase price in respect of
such goods shall be deened to
be the profits and gains of
the buyer fromthe business of
tradi ng in such goods
chargeable to ‘tax under the
head "Profits and gains of
busi ness or profession".
TABLE

(1) (2) (3)
i) Tinmber obtained under Thirty-five
a forest | ease per cent
ii) Tinber obtained by Fifteen
any node ot her per cent
than under a forest
| ease
iii)Any other forest Thirty-five
produce not bei ng per cent
ti mber

(2) For the renoval of doubts, it
is her eby decl ar ed t hat the
provi si ons of sub-section (1) shal
not apply to a buyer (other than a
buyer who obtains any goods, from
any seller which is a public sector
conpany) in the further sal e of any
goods obt ai ned under or in
pursuance of the sale wunder sub-
section (1).

(3) In a case where the business
carried on by the assessee does not
consi st exclusively of trading in
goods to which this section applies
and where separate accounts are not
mai ntai ned or are not avail able,
the anmpbunt of expenses attributable
to such other business shall be an
amount which bears to the tota
expenses of the business carried on
by the assessee the sanme proportion
as the turnover of such other
busi ness bear s to the tota
turnover of the business carried on
by the assessee.

Expl anation: - For the purposes of

this section, "seller"™ nmeans the
Central CGover nirent , a State
Covernment or any local authority
or corporation or authority

establ i shed by or under a Central
State or Provincial Act, or any
conpany or firm (or co-operative
society)".
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"206C. Profits and gains from
t he busi ness of tradi ng in
al coholic liquor, forest produce,
scrap, etc.:- (1) Every person

being a seller referred to in
Section 44AC, shall, at the tine of
debiting of the ambunt payabl e by
the buyer referred to in that
section to the account of the buyer
or at the time of receipt of such
amount from the said buyer in cash
or by the issue of a cheque or
draft or by any ot her node,
whi chever is earlier, collect from
the buyer of any goods of the
nature specified in colum (2) of
the table below, a sumequal to the
per cent age, speci fied in the
corresponding entry in colum (3)
of .the  said table, of such anmount
as incone-tax on incone conprised

t herein.
TABLE

S. No. Nat ure of goods per cent age

(1) (2) (3)

i) Al coholic liquor for human Fifteen
consunpti on (ot her than per cent
I ndi an nmade foreign-1iquor)

ii) Tinber obtained under a Fi fteen
forest |ease per cent

iii) Tinber obtained by any Five
node ot her than under per cent
a forest |ease

iv) Any other forest produce Fifteen
not being tinmber per cent

Pr ovi ded t hat wher e t he

Assessi ng Oficer, on an
application made by the buyer,
gi ves a certificate in the

prescribed formthat to the best of
his belief any of t he goods
referred to in the aforesaid Table
are to be utilized for the purposes

of manufacturing, processing or
producing articles or things and
not for tradi ng purposes, t he

provi sions of this sub-section
shall not apply so long as the
certificate is in force.

(2) The power to recover tax by a
coll ection under sub-section (1)
shall be w thout prejudice to any
ot her node of recovery.

(3) Any person col l ecting any
amount under sub-section (1) shal
pay within seven days the anmount so
collected to the credit of the
Central Governnment or as the Board
directs.

(4) Any anmount col l ected in
accordance with the provisions of
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this section and paid under sub-
section (3) shall be deenmed as
paynment of tax on behalf of the
person from whom the anount has
been collected and credit shall be
given to him for the amunt so
coll ected on the production of the
certificate furnished under sub-
section (5) in the assessnment made
under this Act for the assessnent
year for which such income is
assessabl e.

(5) Every person collecting tax in
accordance with the provisions of
this section shall within ten days
fromthe date of debit or receipt
of the anount furnish to the buyer
to whose account” such anount s
debited or fromwhom such paynent
is received, a certificate to the
effect that tax has been collected
and speci fyi ng the ~ sum SO
collected, the rate at which the
tax has been collected and such
ot her particul ars as nay be
prescri bed.

(5A) Every person collecting taxin
accordance with' the provisions of
this section 'shall prepare half
yearly returns for the peri od
ending on 30th Septenber and 31st
March in each financial year, and
del i ver or cause to be deliveredto
the prescribed income-tax authority
such returns in such  form and
verified in such manner and setting
forth such particulars and wthin
such tinme as may be prescri bed.

(6) Any person responsi ble  for
collecting the tax who fails to
collect the tax in accordance wth
the provisions of this section,
shal I, not wi t hst andi ng such
failure, be liable to pay the tax
to the credit of the Centra
CGovernment in accordance with the
provi si ons of sub-section (3).

(7) Wthout prej udi ce to the
provi sions of sub-section (6), if
the seller does not collect the tax
or after «collecting the tax fails
to pay it as required under this
section, he shall be liable to pay
simple interest at the rate of two
per cent per nonth or part thereof
on the anount of such tax fromthe
date on whi ch such t ax was
collectible to the date on which
the tax was actually paid.

(8) Were the tax has not been
paid as aforesaid, after it is
col lected, the anount of the tax
together with the amount of sinple
interest thereon referred to in
sub-section (7) shall be a charge
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upon all the assets of the seller."
3. The above new provisions enable the Revenue to
estimate the profits on a "presunptive basis". It appears
that Governnent wanted to get over the problens in assessing
income and recovering tax in the case of persons dealing in
country liquor, tinmber, forest produce, etc. Experience
reveal ed that a |arge nunber of persons dealing in the said
commodities did not mamintain any books of account or the
books of account naintai ned by such persons are inconpl ete.
The busi ness of the above nentioned persons existed only for
a short period -- a year or tw. After the period of
contract or agreement, it was inpossible to trace themin
many cases. Many of themwere found to be dealing in benam
nanes. There was evasion on a |arge scale. Governnment found
it difficult to collect the tax due from such persons.
Section 44AC occurs in Chapter VI of the Act dealing with
conputati on of total income. Sub-section (d) deals wth
conputation of _profits and gains of business or profession
Section 44AC(1) determ nes the profits and gains of the year
fromthe business of tradingin certain specified goods |ike
i quor (other ~than Indian~ nade foreign |iquor, tinber and
forest produce) at a particul ar percentage specified
therein. Section 44AC(2) states that the above provisions
shall not apply to second or subsequent sale of such goods.
Section 44AC(3) is only a «classificatory provision. The
explanation to the section specifies the seller as Centra
Governnment, State | Government, Local Authority, Corporation
etc. Section 206-C deals with collection and recovery of
tax. Section 206C(1) obliges the seller of the specified
goods to collect from the purchaser an ampunt equal to the
percentage nentioned in the Table as incone tax. The goods
nentioned in the Table are the very sane goods nentioned in
Section 44AC. Sub-sections (2) to (5) of Section 206C of the
Act are further machinery provisions. I'n particular, sub-
section (4) provides that any amunt collected under the
section shall be deemed to be paynment of tax on behal f of
the purchaser and provides for the issuance of a certificate
evi denci ng such paynents. Section 44AC cane into force from
1.4.1989. Section 206C came into effect from 1.6.1988.
4. The scope of the aforesaid provisions was explained in
a menmorandumto Finance Bill, 1988 (see 170 | TR Statutes, p.
187-88). It is to the follow ng effect: -

"New provisions to counteract tax

evasi on by l'iquor contractors,
scrap deal ers, dealers in products,
etc.

Consi derable difficulty has
been felt in the past in making
assessnent of incones in the case
of persons who take contracts for
sal e of liquor, scrap, f orest
products, etc. It has been the
Department’s experience that for
taking such contracts, firns or
associ ati ons of per sons are
specifically constituted and very
often no trace is left regarding
themor their nenbers after the
contract has been executed. Persons
have al so been found to have taken
contracts in benam nanes by

floating undert aki ngs or
associ ations for short peri ods.
Since tax is payable in the

assessment years in respect of the
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i ncomes of the previous years, the
time by which the incones from such
sources becone assessabl e, such
persons are not traceable. At the
tinme of assessnent in these cases,
ei t her the account s are not
avai l able or they are grossly
i ncorrect or inconplete. Thus, even
if assessnments could be made on ex
parte basis, it becones al npst
i mpossible to collect the tax found
due, either because it becones
difficult to establish the identity
of the persons and trace them or
because of the fact that the
persons in whose nanes  contracts
are taken are nmen of no neans.

Wth a view to conbat |arge-
scale tax evasi on by per sons
deri'vi-ng i ncone from such
busi nesses, the Bill seeks to
insert a new section 44AC to
provi de for determ nation of incone
in such cases. Taking into account
the experience gained in the past
regarding the ratio of profit to
the sal e consideration the proposal
is to provide that sixty per cent
of the anount paid or payable by

such per sons on sale woul d
constitute income of t he t ax
payers, i.e., the buyer.

The provisions of this section
will apply only to an assessee,
being a buyer of any goods in the

nature of al coholic liquor - for
human consunpti on (ot her t han
I ndi an-nmade foreign |iquor) or any
forest produce, scrap or waste,
whet her i ndustri al or non-

i ndustrial, or such other goods, as
may be notified by the Centra
Government, at the point of first
sale. The word "seller" connotes

t he Centr al Gover nnent , State
CGovernment or any local authority
or corporation or aut hority

established by or under a Centra
Act or any conpany. The provisions
of this section shall not apply to

any buyer in the second or
subsequent sal e of such goods.

Thi s amendnent wil | t ake
effect from 1st April, 1989, and
will, accordi ngly, apply to
assessment year 1989- 90 and

subsequent years.

Further, wth a view to
facilitate collection of taxes from
such assessees, it is proposed to
introduce a new section 206C to
provide that any person, being a
seller, referred to in section
44AC, shall collect incone-tax of a
sum equal to twenty per cent of the
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6.
the H gh Courts of Andhra Pradesh,

anount paid or payable by the
buyer, as increased by a surcharge

for pur poses of t he Uni on
cal cul ated on the incone-tax at the
rates in force. Such sum is

required to be <collected either
from the buyer at the tinme of
debiting the said anmount to the
account of the buyer or at the tine

of the receipt of that anpunt from

the buyer, whichever is earlier
This node of recovery of tax shal
be without prejudice to any other
node of recovery. The tax so
collected by the seller shall be
paid to the credit of the Centra
Government or-as the Board directs,
wi.thin seven days fromthe date of
collection. It~ will be treated as
tax paid on behalf of the person
from whom the anmount has been
col l ected and credit shall be given
for such amount in the assessnent
made under thi's Act” on production
of a certificate.

The new section al so provides
that if a seller does not collect
or after «collecting fails to pay
the tax, he shall be deened to be
an assessee in default -in-respect
of the tax and the anpbunt of the
tax together with the anmount of
sinple interest, calculated at the
rate of two per cent per nonth or

part thereof, shall be _a charge
upon all the assets of the seller
These amendrments w |l be nade

effective from 1st June. 1988."

. Crcular No. 525 dated 24.11.1988 and Circul ar No. 528
dated 16.12.1988, issued by C B.D.T.,
scope and anmbit of Section 44AC and Section 206C of the Act.
(See Law of Incone Tax - Sanpath |yengar, 8th edition, Vol.
2, p. 2494 and Vol. 5, p.5139).
The matter at issue cane up for consideration before

Orissa, Punjab and Haryana and Patna,
The decisions therein are:

(1) A Sanyasi Rao and anot her v.
Governnment of Andhra Pradesh and
others (178 I TR 31) - Andhra
Pr adesh.

(2) P. Kunhanmed Kutty Haji and
others v. Union of India and others
(176 1TR 481) - Single Bench -
Ker al a.

(3) T.K Aboobacker and others v.
Union of India and others (177 I TR
358) - Division Bench - Keral a.

(4) Gan Chand Ashok Kumar and
Conpany and others v. Union of
India and others (187 |ITR 188) -
H machal Pradesh.

(5) Sri Venkateswara Tinber Depot
v. Union of India and others (189
I TR 741) - O ssa.

have —expl ained the

Ker al a, H machal Pradesh,

in different forms.
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(6) State of Bihar and anot her v.

Comm ssi oner  of I ncome Tax and

others (202 I TR 535) - Patna.

(7) Ranjee Prasad Sahu and others

v. Union of India and others (202

| TR 800) - Patna.

(8) Madan Mohan Gupta v. Union of

India and others (204 |TR 384) -

Pat na.

(9) Bhagwan Singh and others v.

Union of India and others (209 ITR

824) - Patna.

(10) Sat Pal and Co. v. Excise and

Taxation Conmi ssioner. and others

(185 I TR 375) - Punjab and Haryana.

(11) KK Mttal- and Co.. v. Union

of India and others (187 I TR 208) -

Punj ab & Haryana.

(12) K K- Mttal and Co. v. Union

of .I'ndi'a and others (203 I TR 201) -

Punjab & Haryana.

(13) Fairdeal Tr adi ng Co. and

others v. Union of India and others

(204 1 TR 645) - Punjab & Haryana.

We should state that the legislative conpetence of
Parliament to enact /Sections 44AC and 206C of the Act was
upheld by all the H gh Courts. 1In the decisions of the
Kerala High Court - 176 I TR 481 and 177 1 TR 358 - the main
chal | enge was against the 1egislative conpetence only. The
chal | enge against the aforesaid statutory provisions on the
ground of legislative conpetence, violation of Articles 14
and 19 of the Constitution of India and the interpretation
to be placed on the provisions, directly came up before a
Di vi sion Bench of the Andhra Pradesh Hgh Court! in A
Sanyasi Rao’'s case (178 ITR 31). In the said decision, the
H gh Court, wupholding the wvalidity of the Act, read down
Section 44AC of the Act and held that the said provision is
only an adjunct to and explains the provisions of Section
206C and does not dispense with the regular assessnment in
accordance with the provisions of the Income Tax Act. The
non-obstante clause in Section 44AC was expl ai ned. The said
deci sion was substantially followed by the Oissa and the
Punjab and Haryana Hi gh Courts in the decisions reported in
Sri Venkateswara Tinber Depot’'s case (189 |ITR 741) and Sat
Pal and Conpany’s case (185 ITR 375). In- the ~other
deci sions, the content or nmeaning of the relevant statutory
provi sions al one came up for consideration.

7. W heard Ms. H N Salve, Soli Sorabjee, K  Mdhava
Reddy and Vijay Bahuguna, Senior Advocates and Ms. G
Sarangan and Ranjit Kunmar, Advocates, who appeared for the
various assessees and also Dr. V. Gaurishankar, Senior
Advocat e, who appeared on behalf of the Union of  |India.
Argument s advanced before us covered a w de range.

8. We shall inmediately state, in brief, the respective
pl eas put forward before us by counsel on both sides. It
should be stated that the pleas urged by counsel on both
sides were substantially with reference to the decision of
the Andhra Pradesh High Court in A  Sanyasi Rao’s case
(supra), wherein, at page 73, the Court summarised the
concl usi on as her eunder

"(i) Parlianent was perfectly
conpetent to enact sections 44AC
and 206 C

(ii) Section 206C does not suffer
fromany constitutional infirmty
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and is perfectly valid;

(iii) Section 44AC is not an
i ndependent provision. It does not
di spense with a regul ar assessnent
in accordance with the provisions
of the Income-tax Act. Section 44AC
is merely an adj unct to and
explains the provisions in Section
206C. A regular assessnment has to
be made in respect of an assessee
dealing in speci fied goods in
accordance with sections 28 to 43C
Read down in this ‘nanner, section
44AC al so does not suffer from any
constitutional infirmty;

(iv) It is conpetent for Parlianent
to adopt the purchase price as a
measure for~ determ ning the income
tax. 'In _this ~case, the  purchase
price i's taken as a neasure for the
limted purpose of determining the
guantum of tax to be  collected
under section 206C. Tax collected
on specified goods will be given
credit for inthe year in which
those goods are 'sol d;

(v) Inview of the clarification
of the Central Board of Direct
Taxes, conmuni cated by the Chief
Conmi ssi oner of Income-tax, Andhra
Pradesh, Hyderabad, and also in
vi ew of the concession nade by the
| ncome-t ax Depart ment , it is
directed that t he expression
purchase price in section 44AC and
section 206C shall nmean, in- the
State of Andhra Pradesh in respect
of arrack only the ‘issue price' as
understood in the Andhra Pradesh
Exci se Act and the Rules mmde
thereunder, now in force in this
State. The true meani ng and cont ent
of the expression ‘purchase price

is, however, different, as
expl ai ned herei nbefore;

(vi) The col I ection at sour ce
provi ded by Secti on 206C is
rel atable to the purchase price and
not to the income conponent of the
purchase price."

9. It is wunnecessary to refer to the facts of individua
cases in this batch of cases. Indeed, we were, in
particul ar, referred to t he br oad facts in t wo

representative cases. The first related to a dealer in
liquor vide C A 4198 of 1989.

The appellant herein was the petitioner in Gvil Wit
Petition No. 3947/89 in the Hgh Court of Punjab and
Haryana. The said petition was heard along with a nunmber of
other simlar petitions and the Hi gh Court rendered a conmon
judgrment dated 2.8.1989. The appellant (petitioner in the
wit petition) is running the business of |iquor contractor
inthe State of Haryana. Respondent No. 1 auctioned the
vendi ng of country liquor for the year 1989-90 in the Canp
area of Yarmuna Nagar, Danra and Harnal. The appell ant was
the highest bidder. The purchaser of country liquor is
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required to deposit the excise duty payable in respect of
the quota of liquor purchased by him in the State of
Haryana. On production of the vouchers showi ng the deposit
of excise duty the Excise authority authorises the appellant
to make a purchase of the country Iliquor from the
distillery. The permt is issued to the appellant contractor
thereafter. That entitles him to purchase the country
liquor, transport and sell it for hunman consunption. The
price charged by the distillery includes the price of |iquor
and other charges on bottling, labelling, etc. In view of
Section 44AC and Section 206C of the Incone Tax Act, 1961
the first respondent, on 30th of My, 1988, issued a
circular No. 3442-BA-2 to all the distilleries in Haryana
directing them to recover inconme-tax fromthe buyers (like
the appellant) 15%of the profit or gains as envi saged by
Section 44AC. Thereafter, the appellant and others assail ed
the above <circular as also the basis on which the circul ar
af oresaid was issued, viz., Section 44AC and Section 206C of
the Incone Tax Act. The High Court upheld the validity of
Section 44AC and Section 206C and read down Section 44AC
holding that it is only an adjunct to Section 206C and so
read, the relief under ~Section 28 to Section 43C wll be
avai |l abl e.

The facts highlighted in the second case is wit
petition (civil) No. 155 of 1989. There are five petitioners
therein. The first petitioner is a firmand petitioners 2 to
5 are its partners. The firm is carrying -on business as
tobacco and bari leaves nerchant. It is regularly assessed
to income tax. Bari. |leaves are also known as ‘ Kendu/ Tendu
leaves’. It is a natural forest produce. Al the State
Governnments have nationalised the trade in this commodity.
Respective Governments sell the commodity by auction or by
inviting tenders. The petitioners purchase Tendu | eaves from
the forest departnments of respective Governnents and sel
themto retailers or manufacturers who nunmber to severa
thousands. Their plea is that they are not making any profit
by the very act of purchasing the goods. The petitioners
pray for quashing Sections 44AC and 206C of the Act and to
guash the various assessnent orders or demands nade by the
i ncome-tax authorities. They also pray for a direction, in
the nature of prohibition, from levying or collecting
i ncome-tax fromthe petitioners under Sections 44AC and 206C
of the Act.

10. The submissions nmade before us by counsel for the
assessees can be sumari sed thus; (1) Sections 44AC and 206C
of the Act lack |egislative conmpetence. Section 44AC | evi es
a tax on purchase and by deening provisions, 40%of the
purchase price shall be deemed to be the income. The section
is a canpufl age. The section proceeds on the assunption that
persons in particular trades are evaders or do not keep
accounts. Incone tax is a tax on income and- not on
expenditure or purchase. Levy under Section 44AC is one on
"purchase" and no incone accrues or is received at  that
stage. Moreover, tax is levied on hypothetical incone and
not on real incone. Odinarily, in taxation statutes,
legislative fiction is adopted to prevent evasion where
devices are enployed. In those cases, there is incone, but
the person to be taxed is shifted. The inposition of charge
and the neasure of levy are different in taxing statutes.
Here, the said principle has been totally ignored; and (ii)
the | evy under Section 44AC read with Section 206C is highly
arbitrary and discrimnatory. Wol esale dealers of country
i quor alone are picked up. The retailers, processors and
manuf acturers are left out. Simlarly, persons dealing in
Indian made foreign liquor are excluded. Under the provide
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to Section 44AC, auction purchasers are excluded. The sane
persons are conducting trade in country liquor, both
whol esal e and retail. There is no rationale for the
di scrimnation. The exclusion of a buyer froma non-public
sect or undert aki ng under Secti on 44AC s equal |y
unjustified. In the case of auction purchasers, as soon as
the hamrer falls, income is said to accrue. This is too
artificial. The above aspect wll highlight that the
rel evant provisions are wholly arbitrary in nature. They are
discrimnatory also. Further, there is no naterial available
for adopting the percentage fixed in Sections 44AC and 206C
of the Act. The material relied on in A Sanyasi Rao’ s case
(supra) is too fragile to sustain the levy as valid, and so
the Court was constrained to read down the section
Simlarly, there is nomaterial to rope in traders in Tendu
| eaves. The provide to Section 206C applies only to traders
and not to manufacturers, which again is discrimnatory.
Regar ding persons who deal in tinber, it is only at the end
of the! year, income or net profits can be arrived at and to
assune that an anterior point of time income accrues or is
received is a far cry and is based on no material. It is the
pl ea of the petitioners, who purchase Bari |eaves (Kendu or
Tendu | eaves), that the trade in the aforesaid comodity is
a hazardous one. The | eaves are sold in bags weighing 60 Kg.
and the intending purchasers are allowed to inspect the
goods. Thereafter, offer is nmade on the basis of the weight
noti ced before inspection. The tendu |eaves are highly
peri shabl e and cannot be stocked for |long. After delivery,
at the time of physical weighnment, underweight is often
noti ced. The hazards in selling the |eaves to retailers are
very many and in the overall picture, the gross profits my
vary from5 to 9% and the net profits may vary from3 to 5%
Net profits cannot be said to be nade by the nere act of
purchasi ng the goods. The goods purchased nmay be ' lost or
destroyed or may perish by lapse of  time. The relevant
aspects were never borne in mnd before effecting the |evy.
A few decisions, to support (the subm ssions, were al so
brought to our notice.
11. Dr. CGaurishankar, senior counsel, who appeared for the
Revenue, sought to defend the conpetence and validity of
Sections 44AC and 206C thus: (i) Sections 4 and 5 -of the Act
are the charging sections. It is fallacious to contend that
Section 44AC |l evies a charge. Section 44AC read with Section
206Cis only a nmachinery provision. It is evident that
income or profit, is enbedded even at the point of purchase.
On this basis, Section 44AC read wth Section 206C only
provides a machinery or nechanismto tap the incone which
accrues and is charged under Sections 4 and 5 of the Act.
Since the legislative neasure is only a machi nery. provision
it is opento the legislature in its wisdomto specify the
stage at which it is to be levied, the rate at which it is
to be levied and other details. The w sdom of the
legislature in these regions will not be scrutinized by the
court. The power of the legislature in enacting a taxation
statute is of very wide inport. Though many nore itens were
included in the original bill, at the tine of fina
enactment, the statutory provisions were nade applicable
only to few itens and the percentage fixed for the
conputation was |ower. The attack against the |egislative
conpetence is wi thout substance. The inpugned |evy of income
tax is not open to objection. The assunption that Sections
44AC and 206C are charging provisions is unsustai nable. The
legislation will fall within Schedule VII, List 1 Entry 82.
The relevant entry therein (taxes on incone other than
agricultural incone) should be liberally construed. There




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 24

were sufficient materials before Parlianment to hold that due
to very many causes, incone fromcertain trades could not be
brought to tax and there was |large scale evasion. The
sufficiency of the material in that regard is not open to
scrutiny by Court. Al that is envisaged in the inpugned
statutory provisions is only an estimated (income tax)
"advance tax"; (ii) since it cane to light that the incone
fromcertain trades could not be properly brought to tax,
the legislature enacted the instant machinery provisions.
The provisions are reasonable and have sufficient nexus to
the objects that are sought to be achieved. The statutory
provisions were intended to operate in all trades where the
evasi on and chances of evasion were greater than others and
due to practical experience over the years, it was felt that
the particular trades or businesses necessitated speedier
provision for recovery ~or.. collection. It 1is in this
perspective only, ~trades in particular commodities, wherein
evasi on” was pre-dom nant and called for appropriate
machi nery to -secure the paynent of tax, the |egislation was
enacted. In~ the case of taxation laws, the |egislature has
got a wde discretion to pick and choose persons, objects,
districts, etc. for 1egislating. The power of t he
| egislature to classify or select certain objects or persons
to which the law wi |l apply is of great nmagnitude. The Court
permts a greater Jlatitude to the /discretion of the
| egislature. It has been invariably hel'd by this Court that
intax matters, the State is allowed to pick and choose
districts, objects, 'persons, nethods and even rates for
taxation, if it does so reasonably. The provisions attacked
inthis case are reasonable, as could be seen. from the
| egislative history on the object and the objects sought to
be achi eved.
12. Briefly, the rival pleas urged before us' involve
consi deration of two main points:-

(A) Legislative Conpet ence of

Parliament to enact Sections 44AC

and 206C of the Act.

(B) Wet her t he aforesaid

provi si ons are arbitrary and

irrational violating Article 14 of

the Constitution of India. (The

pl ea based on Article 19(1)(g) was

not urged)
We should also bear in mnd the principles of lawlaid down
by this Court regarding the followi ng aspects: -

1. The principles to be borne-in-

mnd in construi ng | egi sl ative

lists;

2. The true inport of the word

i ncome occurring in Schedule WVII

List 1 Entry 82; and

3. The extent of applicability of

Article 14 of the Constitution to

tax | aws.
W will take up the first point regarding |egislative
conpetence. As per Schedule VII List 1 Entry 82, Parlianent
can |l egislate on the foll owi ng subject:-

"Taxes on i ncone ot her t han

agricul tural incone".
As held by a Constitution Bench of this Court in Sri Ram Ram
Narain Medhi vs. State of Bormbay (AR 1959 SC 459), the
heads of legislation in the lists should not be construed in
a narrow and pedantic sense, but should be given a | arge and
l'iberal interpretation. To sinilar effect are the decisions
of this Court in Calcutta Gas Conpany (Proprietary) Ltd. vs.
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State of West Bengal and others (AR 1962 SC 1044 at p.
1049) and Banarasi Das and others vs. The Wealth Tax O ficer
and others (AR 1965 SC 1387). In Union of India vs. Shri
Harbhajan Singh Dhillon (1971 (2) SCC 779 at p.792), the
Court quoted its earlier decision in Harakchand Ratanchand
Bant hia and others vs. Union of India and others (1969 (2)
SCC 166), wherein it was held thus:-
" The entries in the three
Lists are only legislative heads or

fields of | egi sl ati on, t hey
demarcate the area over which the
appropriate Legi sl atures can
operate."

(enphasi s suppl i ed)
Again in Baldeo Singh vs. Conm ssioner of Incone-Tax (AR
1961 SC 736), the Court held thus:-

"....Under entry 54 a law
could of course be passed inposing
a tax on a person on_ - his own
income:. It is not disputed that
under _that entry a law could also
be passed to prevent a person from
evadi ng the tax payable on his own
i ncome. As i's well known the
| egislative entries have to be read
ina very w de manner and so as to
i ncl ude al | subsi di ary and
ancillary nmatters. So entry 54
shoul d be read not only as
aut horising the inposition of a tax
but al so as aut hori si ng an
enact ment which prevents the tax
i nposed being evaded. If it were
not to be so read, then the
admtted power to tax a person.on
his own incone mght often be nade
i nfructuous by i.ngeni ous
contrivances. Experience has shown
that attenpts to evade the tax are
often made." (paragraph 20)

(enphasi s suppli ed)
In Khyerbari Tea Co. Ltd. and another vs. State of Assam and
others (AIR 1964 SC 925 at p. 935) the Constitution Bench
observed thus:

Y It is hardly necessary
to enphasise that Entries in three
Lists in the Seventh Schedul e which
confer legislative conpetence on
the respective Legislatures to dea
with the topics covered by them
must receive the widest possible
interpretation; and so it would be
unreasonable to read in the Entry
any limtation of the kind which
M. Pathak’s argunent seens to
postul ate. Besides, it is well
settled that when a power is
conferred on the Legislature to
levy a tax, that power itself nust

be widely construed; it nmust
include the power to inpose a tax
and sel ect t he articles or
commodities for the exercise of
such power; it nmust i kew se

include the power to fix the rate
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and prescribe the machinery for the
recovery of the tax. This power

al so gives jurisdiction to the
Legi sl ature to nake such provision
as, in its opinion, woul d be
necessary to prevent the evasion of
the tax. In inmposing taxes, the
| egi sl ature can al so appoi nt

authorities for <collecting taxes
and may prescribe the procedure for
determining the anmount of taxes
payabl e by any individual; al
these provisions are subsidiary to
t he mai n power to | evy a
tax........ " (paragraph 19)
(enphasi s suppli ed)
The above decisions establish that the word 'incone’

occurring.in Entry 82 in List I of the Seventh Schedule
shoul d be construed liberally and in a very wi de manner and
the power. to legislate wll take in all incidental and
ancillary  matters including the cauthorization to make

provision to prevent evasion of tax, in any suitable manner
Bearing the above principles in mnd, we have to exam ne
further whether collecting 'tax’ as enjoined in Sections
44AC and 206C of /the Act at the tine of purchase of goods
can be justified as incone tax?

13. The Constitution does not define the expression
"income’. In KN Singh vs. CIT (11 ITR 513 PC), it was

observed that the word ’'incone’, it is true, is a word
difficult and perhaps inpossible to define  in any precise
general formula. It is —a word of broadest connotation. In

Navi nchandra Mafatlal vs. Conm ssioner~ of Inconme . Tax (AR
1955 SC 58), the question that arose for consideration was

whet her capital gains constituted ’income’. This ' Court
consi dered the ordinary, natural and granmmatical neaning of
the word ’income’ which neans, "athing that conmes in" and
in the English speaking countries, United States of Anerica
and Australia, the word ’'incone’ is understood in a w de
sense to include capital gains and held that capital gains
constituted "incone’. It was observed that the entries in

the Seventh Schedul e should be given w dest  possible
construction according to their ordinary neaning. Simlarly,
in Bhagwan Das Jain vs. Union of India and others (AI'R 1981
SC 907), this Court held that the word 'incone’ in Schedul e
VIl List | Entry 82 should be interpreted iniits w dest
anplitude. It was further observed that even in its ordinary
econom ¢ sense, the expression income includes not nerely
what is received or what comes in by exploiting the use of a
property, but also what one saves by using it onesel f. That
which can be converted into incone can be reasonably
regarded as giving rise to inconme. See al so Conmi ssi oner of
I ncome Tax vs. Bhogilal (25 ITR 50). The entry wll take
withinits fold any profits or gains not only actually
recei ved, but al so incone which is supposed by the
| egislature to have nationally accrued. What can  be
converted into income will also come wthinits fold. In
Bal deo Singh vs. CIT (40 ITR 605), this Court held that
Entry 54 should be read not only as authorising the
i mposition of tax, but also as authorising an enactnent
whi ch prevents the tax inmposed being evaded. If it were not
to be so read, then the authorized power to tax a person on
his own incone mght often be nade infructuous by ingenious
contrivances. The Court upheld the validity of Section 23A
of the Incone Tax Act, 1922 holding that it dealt with a
situation where share hol ders of a conpany did not
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deliberately distribute the accunulated profits as dividend
amongst thensel ves and in order to prevent such evasion, the
accunul ated profits were deenmed to be dividend to the
sharehol ders and brought to tax. Later, in Balaji vs. ITO
(1961 (43) I TR 393), upholding the validity of Section 16(3)
of the Incone Tax Act, 1922, the Court held that an
i ndi vi dual can be taxed on the income of his wife or mnor
children. In other words, the income of A can be taxed in
the hand of B. Similarly, in Navnit Lal Javeri vs. K K Sen
(56 ITR 198), Section 12B of the Income Tax Act, 1922 was
uphel d which provided that a | oan made to a share hol der by
a private control l ed _conpany is taxable as dividend
(income). W have seen that the object in enacting Sections
44AC and 206C was to enable the Revenue to collect the
legitimate dues of the  State from the persons carrying on
particular trades in view of the peculiar difficulties
experienced in the past- and the measure was so enacted to
check evasi on of substantial revenue due to the State. It is
a matter of comobn know edge that trade or business produces
or result's ~in income whichcan be brought to tax. In order
to prevent evasion of tax legitimately due on such 'incone’,
Section 44AC and Section 206C were enacted, so as to
facilitate the collection of tax on that incone which is
bound to arise or accrue, at the very inception itself or at
an anterior stage and considered in the said perspective, it
isidle to contend that the aforesaid statutory provisions
lack legislative conpetence. After all, the statutory
provi sions obliging to pay "advance tax" is not anything new
and the inpugned provisions are akin to that, Counsel for
the Revenue brought to our notice Sections 44B, 44BB, 44BBA
and 44D and contended that there are other simlar
provisions in the Act. W should state that they relate to
non-residents carrying on business in'India and are not nuch
rel evant in construing Sections 44AC and 206C of the Act. In
this context, we should bear in mnd that there is a clear
di stinction between the subject matter of a tax and the
standard by which the anobunt of ( tax is neasured. Having
regard to the past difficulties in making ‘a nornal
assessment and collection in the case of certain categories
of assessees, for convenience sake, the legislature has
chosen to rmake appropriate provision for collection of tax
at an anterior stage by adopting the purchase price as the
neasure of tax. In our view, this is pernissible and the
standard by which the anpunt of tax is measured, beingthe
purchase price, wll not in any way alter the nature and
basis of levy viz, that the tax inposed is a tax on incomne.
It cannot be |abelled as a tax on purchase of goods.
14. W are further of the viewthat the basis of a charge
relating to income tax is laid down in Sections 4 to 9 of
the I ncone Tax Act, 1961. Section 4 is the charging section
Income tax is levied in respect of the total incone of the
previous year of every person. Section 5 deals wth the
scope of total incone. Section 6 deals with the residence in
India. Section 7 deals wth the incone deenmed to be
received. Section 8 deals with dividend incone. Section 9
deals with the income deened to accrue or arise in India.
Section 9(1) is to the following effect:-
"I ncome deened to accrue or

arise in India -- (1) The foll ow ng

i ncomre shall be deemed to accrue or

arise in India

i) all income accruing or arising,

whet her directly or indirectly,

through or from any busi ness

connection in India, or through or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 24

from any property in India, or
through or fromany asset or source
of incone in India, or through the
transfer of a capital asset situate
in India. which are confined to the
shooting of any cinematograph film
in India."
(enphasi s suppli ed)
The crucial words in Section 9(1) to the effect "that

all incone accruing or arising, whether directly or
indirectly through or from any busi ness connection" occurred
in Section 42 of the Income Tax Act, 1922 as well. The said

section cane up for <consideration before this Court in
Angl o- French Textile Co. Ltd. vs. CT (23 ITR 101 = 1953 SCR
454). The facts in that case are as follows : The assessee,
a conpany incorporated in the United Kingdom owned a
spi nni ng and weaving factory at- Pondi cherry in French India.
The assessee had appointed another |imted conpany in Mdras
as its| constituted agent for the purpose of its business in
British I'ndia. During the relevant year of account, no sales
of yarn or cloth manufactured by the assessee-conpany were
effected in British India, but all the purchases of cotton
required for the factory at Pondicherry were made by the
agents in British I'ndia and no purchases were made through
any other agency. The  Court held that the assessee conpany
had a business connection in British India, wthin the
nmeani ng of Section 42 and a portion of the profits of the
non-resident attributable to the purchase ‘of cotton in
British India could be apportioned

Expl anation :- For the purposes of this clause --
(a) in the case of a business of
which all the operations are not

carried out in India, the incone of
the business deemed under this
clause to accrue or arise In India
shall be only such part of  the
i nconme as is reasonabl y
attributable to t he operations
carried out in India;

(b) in the case of a non-resident,
no i ncone shall be deened to accrue
or arise in India to himthrough or
from operations which are confined
to the purchase of goods in India
for the purpose of export;

(c) in the case of a non-resident,
being a person engaged in the
busi ness of running a news agency
or of publ i shi ng newspapers,
nmagazi nes or journals, no incone
shall be deenmed to accrue or arise
inlndia to him through or from
activities which are confined to
the collection of news and views in
India for transm ssion out of
I ndi a;

(d) in the case of a non-resident
bei ng: -

(1) an individual who is not a
citizen of India; or

(2) a firmwhich does not have any
partner who is a citizen of India
or who is resident in India; or

(3) a conpany which does not have
any sharehol der who is a citizen of
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India or who is resident in India,

no i nconme shall be deenmed to accrue

or ari se in India to such

i ndividual, firmor conpany through

or from operations
under Section 42(3). The receipt of income or realization of
profits should not be confused with the idea of actual of
profits. The factual sale fixes the tinme and place of
receipt only. Several places comencing fromthe buying of
raw materials and ending with the production of finished
products and the sale thereof will in different proportions
poi nt out where the incone accrued or arose. It is in this
perspective, the Court held that incone accrued where the
raw material is systematically purchased which contributes
substantially to the ultimate profit which is realized on
the sale of the end product. We understand the ratio of the
deci sion, as highlighting the principle that even operations
whi ch are confined tothe purchase of goods m ght constitute
a business connection and the profits on sales might be
deened to accrue even at the point of purchase. In other
words, in-_such cases, incone (profit) is enbedded even at
the time of purchase. Viewed in this perspective also, we
have no doubt that even at the tinme of purchase, incone can
be said to have accrued to strict inmposition of tax.
15. Counsel for the Revenue, Dr. Gaurishankar, vehenently
contended before us that Section 44AC read with Section 206C
are only machinery provisions and not charging sections. W
see force in this plea. The charge for the levy of the
i ncome that accrued or arose is laid by the charging
sections viz. Sections 5 to 9 and not by virtue of Section
44AC or Section 206C. The fact that the incone-is |evied at
a flat rate or at an earlier stage will not in any way alter
the nature or character of the levy since such matters are
conpletely in the realmof |egislative wisdom W hold that
what is brought to tax, though levied with reference to the
purchase price and at an earlier point is nonethel ess income
liable to be taxed under the Incone Tax Act. W repel the
pl ea by the assessees to the contrary.
16. The only other question that remains for consideration
is, whether Sections 44AC and 206C are in -any way hit by
Article 14 of the Constitution of India. The whole section
is attacked as discrimnatory in having selected certain
busi nesses or trades for hostile treatment. Anpong others, it
was urged that the fixing of specified percentage of the
purchase price of the income wthout ~allowing norma

busi ness expenditure is also arbitrary and irrational. In
ot her words, the non-obstante <clause in Section 44AC is
attacked as irrational and persons doing business in

particular trade or business alone have been arbitrarily
dealt with and denied the relief, for no ostensible reason

There is no material to show as to why particul ar “trades or
busi nesses al one were chosen for such discrininatory
treat nent.

17. It is true that Article 14 of the Constitution of India
applies to tax laws as well. The off doubted decision of
this Court in Ram Krishna Dalma vs. Justice S. R Tendol kar
(AIR 1958 SC 538) has laid down the content of Article 14
and the circunstances in which a law may be hit by Article
14 of the Constitution of India. As stated in Khandi ge Sham
Bhat vs. Agri Income-tax O ficer and another (AR 1963 SC
591) --

..... in the application of

the principles, the courts, in view

of the i nherent conplexity of

fiscal adj ust ment of di verse
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el enent s, perm t a | ar ger
di scretion to the Legislature in
the matter of «classification, so
long it adheres to the fundamental
principles underlying t he sai d
doctri ne. The power of the
Legislature to classify is of "w de
range and flexibility" so that it
can adjust its system of taxation
in all proper and reasonabl e ways."
Simlarly, in Khyerbari Tea Co. s case (AIR 1964 SC 925 at
p.941). the Court held thus:-

Y the legislature which is
conpetent to levy a tax nust
inevitably be given full freedomto
determni ne which ~articles should be
taxed, in what nmanner and at what
rate; vide Raja Jagannath Baksh
Singh v. ~ State of U P. (1963-1 SCR
220:" AI'R 1962 SC 1563). It would be
idleto contend that a State nust
tax everything in order to tax
something. In tax mtters, the
"State is allowed to pick and
choose districts, objects, persons,
met hods and even rates for taxation
if it does. so reasonably. The
Supreme Court ' of the United States
of Anerica has been practical and
has permtted a very w de latitude
in classification for ~taxation".
WIllis on Constitutional Law p.587.
Thi s approach has been approved by
this Court in the case of  East
I ndi a Tobacco Co. vs. State of A P.
(1963-1 SCR 404 at p.409 : AR 1962
SC 1733 at p. 1735).

It is, of course, true that the
validity of tax |aws can be
questioned in the light of the
provisions of Articles 14, 19 and
Article 301 if the sai d tax
directly and inmediately inmposes a
restriction on the freedom of
trade; but the power conferred on
this Court to strike down a taxing
statute if it contravenes t he
provisions of Articles 14, 19 or
301 has to be exercised wth
ci rcunspection, bearing in mnd
that the power of the State to |evy
taxes for the purpose of governance
and for <carrying out its welfare
activities is a necessary attribute
of sovereignty and in that sense it
is a power of paranmount character.
In what cases a taxing statute can
be struck down as bei ng
unconstitutional is illustrated by
the decision of this Court in K T.
Moopil Nair v. State of Kerala
(1961-3 SCR 77: AIR 1961 SC 552).
In that case, a careful exam nation
of the schemre of the relevant
provi sions of the Travancore-Cochin
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Land Tax Act (No. 15 of 1955)
satisfied this Court that the said
Act i mposed unr easonabl e
restrictions on the fundamental
rights of the citizens, conferred
unbridl ed power on the appropriate

aut horities, i ntroduced
unconstitutional discrimnation and
in consequence, ampunted to a

col orabl e exercise of legislative
power. It is in regard to such a
taxing statute which can properly
be regarded as purely confiscatory
that the power of the Court can be
legitimately i'nvoked and
exercised........
(enphasi s suppl i ed)
The above  principle has been re-stated by a Constitution
Bench in 'The Twyford Tea Co. Ltd. and another vs. The State
of Kerala and another (AIR 1970 SC 1133) thus:-
g These princi ples have
been stated earlier but  are often
i gnored when the question of the
application of ~ Article 14 ari ses.
One principle/ onwhich our Courts
(as indeed the Suprene Court in the
United States) have always acted,
is however Dbetter stated than by
WIllis in his "Constitutional Law'
page 587. This is how he put it
"A State does not have to tax

everyt hi ng in or der to t ax
sonething. It is allowed to pick
and choose districts, objects,
persons, methods and even rates for
taxation i f it does SO
reasonably.... The Suprene  Court
has been practi cal and has

permtted a very wide latitude in

classification for taxation."

This principle was approved by this

Court in East Indian Tobacco Co. v.

State of A P. (1963 (1) SCR 404 at

p. 410 = AIR 1962 SC 1733 at p

1735). Applying it, the Court

observed

"If a State can validly pick and

choose one comodity for taxation

and that is not open to attack

under Article 14, the sanme result

must follow when the State picks

out one category of goods and

subjects it to taxation."

This indicates a wde range of

sel ection and freedomin appraisa

not only in the objects of taxation

and the manner of taxation, but

also in the deternmination of the

rate or rates applicable..... "

(enphasi s suppli ed)
We should also bear in mnd the principles laid down in a
nore recent decision in Ganga Sugar Corporation Ltd. vs.
State of U P. and others (AIR 1980 SC 286), wherein it was
hel d thus: -
"Article 14, a great right by
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any canon, by its prom scuous
forensic msuse, despite the Dalm a
deci sion has given the inpression
of being the last sanctuary of

losing litigants. In the present
case, the Ilevy which is uniformon
al | sugar cane pur chases, is

attacked as wultra vires, on the
score that the sucrose content of
various consignments may vary from
place to pl ace, the range of
variation being of the order of 8
to 10 per cent and yet a uniform
| evy by weight on these unequals is
sanctioned by the  Act. Price of
cane is commanded as. . the only
perm ssible criterion for- purchase
tax. ‘The whole case is given away
by the very circunstance that,

substantially, the sucrose content
is the sane for sugarcane in the
State, the mar gi-nal di fference
being too inconsequential to build
a case of discrimnation or is
bl amabl e on the old machinery.

Neither in intent nor in effect is
there any discriminatory treatnent
di scernible to 'the constitutiona

eye. Price is surely a safe guide

but ot her met hods are not
necessarily vocational. It depends.
Practical considerations of the
Admi ni stration, traditiona
practices in the Trade, ot her
econonmic pros and cons enter the
verdict but, after a  judicia

generosity is extended to the
legislative wisdom if there is
wit on the statute perversity,
madness in the nethod or gross
di sparity, judicial credulity my
shape and the neasure may neet with

its funeral
Even so, taxing statutes have
enjoyed nmore judicial indulgence.

This Court has uniformly held that

the classification for taxation and

the application of Article 14, in

that context, must be viewed

liberally not neticulously. W nust

al ways renenber that while the

executive and |egislative branches

are subject to judicial restraint,

"the only check upon our exercise

of power is our own sense of self-
restraint"."

(enphasi s suppli ed)

The Court also quoted the followi ng observations contai ned
in the earlier case - Murthy Match Wrks Case:

"....Even so, a large latitude

is allowed to the State for

classification upon a reasonable

basis and what is reasonable is a

guestion of practical details and a

variety of factors which the court
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will be reluctant and perhaps ill-
equi pped to investigate. In this
i mperfect world perfection even in
grouping is an anbition hardly even
acconplished. In this context, we
have to remenber the relationship
bet ween t he | egi sl ative and
judicial departnents of governnent
in t he det ermi nation of t he
validity of cl assification. o
course, in the last analysis courts
possess the power to pronounce on
the constitutionality of the acts
of the other branches whether a

classification is based upon
substanti al differences or is
arbitrary, fanci f ul and
consequently illegal. At the sane
tinme, t he guestion of

classification is primarily . for

| egislative judgnment and ordinarily

does not becone a  judicia

guestion. A power to classify being

extremely broad and based on

di verse consi derations of executive

pragmati sm the / judicature cannot

rush in where even the |egislature

warily treads."
Considered in the light of the practical difficulties
envi saged by the Revenue to locate the persons and to
collect the tax due in certain trades, if the |egislature in
its wisdom thought that it will facilitate, the collection
of the tax due from such specified traders on a "presunptive
basis", there is nothing in the said |legislative nmeasure to
offend Article 14 of the Constitution. In the light of the
| egal principles stated above, we-are wunable to hold that
Section 44AC read with Section 206C is wholly hit by Article
14 of the Constitution of I|ndia.
18. However, the denial of relief provided by Sections 28
to 43C to the particul ar businesses or trades dealt with in
Section 44AC calls for a different  consideration. Even
according to Revenue, the provisions (Sections 44AC and

206C) are only "machinery provisions". If so, why should the
normal reliefs afforded to all assessees be denied to such
traders? Prima facie, all assesses simlarly placed under

the Incone Tax Act are entitled to equal treatnment. In the
matter of granting various reliefs provided under Sections
28 to 43C, the assessees carrying on business are simlarly
pl aced and should there be a |aw, negativing such val uabl e
reliefs to a particular trade or business, it should be
shown to have sone basis and fair and rational. It has not
been shown as to why the persons carrying on business in the
particul ar goods specified in Section 44AC are denied the
reliefs available to others. No plea is put forward by
Revenue that these trades are distinct and different even
for the grant of reliefs under Sections 28 to 43C of the
Act. The denial of such reliefs to trades specified in
Section 44AC, available to other assessees, has no nexus to
the object sought to be achieved by the legislature. To this
extent it appears to us that the non-obstante clause in
Section 44AC denying such reliefs has no basis and so unfair
and arbitrary and equality of treatment is denied to such
persons, necessitating grant of appropriate relief (see
Royappa vs. State of Tamil Nadu : AIR 1974 SC 555, Maneka
Gandhi vs. Union of India : AIR 1978 SC 597, Ajay vs. Khalid
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AlR 1981 SC 487 and ot her cases).
19. When the nmatter came up before the Andhra Pradesh Hi gh
Court in Sanyasi Rao’'s case (178 ITR 31), it was sought to
be contended that selection of particular trades or business
for differential treatment by denying reliefs provided by
Sections 28 to 43C is based on material. This aspect was
dealt with by the Andhra Pradesh Hi gh Court in 178 ITR 31 at
pp. 59 to 67. The Court referred to in detail to the riva
pl eas advanced on this score and the materials placed before
it by the Revenue to sustain the neasure as a reasonabl e one
and felt that the remedy formulated to undo the mischief or
harmis not proportionate to the evil that came to |light and
inthis view, discrimnationis wit large on the very face
of Section 44AC. The Court concluded thus: -
".... The non-obstante clause
in Sect i-on 44AC( 1),
"notw thstanding anything to the
contrary contained in Sections 28
to 43C' wouldbe confined to the
limted purpose of sustaining. the
deductions provided for in Section
206C. The |level of profits and
gains would be relevant only for
expl aining and justifying the | eve
of deductions provided for in
Section 206C. Collections will be
nade at the rates specified in
Section 206C ‘and then a regular
assessment will be made like in the
case of any other assessee.”
(enphasi s suppl i ed)
The Court further held thus:
"On this aspect, we my as wel
refer to the words "in t he
assessment made under this Act" in
sub-section (4) of Section 206C.
These words show that an assessment
under the Act is still to be nmade
even where tax is collected under
Section 206C. This, in our opinion,
is a strong indication supporting
our construction of Section 44AC.
XXX XXX XXX
..... we uphold the validity of
section 206C. We also hold that
section 44AC is a valid piece of
legislation, read in the manner
i ndicated by us. Section 44AC is
not to be read as an independent
provi sion but as an adjunct to and
as explanatory to section 206C It
does not dispense with a regular
assessment altogether. After the
tax is collected in the nanner
provi ded by section 206C, a regul ar
assessnent will be made where the
profits and gains of business in
speci fied goods will be ascertained
in accordance with sections 28 to
43C. "
(enphasi s suppl i ed)
20. W perused the aforesaid judgnent of the Andhra Pradesh
H gh Court with care and we hold that in view of the absence
of materials, the Court was justified inits viewthat the
renmedy specified by section 44AC is disproportionate to the
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evil that prevailed and so to the extent the non-obstante
clause in Section 44AC excluded the provisions of Sections
28 to 43C (applicable to all assessees), the provisions are
unreasonabl e. W concur with the aforesaid conclusion of the
Andhra Pradesh Hi gh Court on this aspect and hold that
Section 44AC is a valid piece of legislation and is an
adjunct to and explanatory to Section 206C. It does not
di spense with the regular assessment, as provided in
accordance with Sections 28 to 43C of the Act. A direction

will issue to that effect and to this limted extent the
wit petitions, civil appeals and the special |eave
petitions filed by the assessees shall stand partly all owed.
In all other respects, the batch of cases shall stand

dismssed. In the circunstances of the case, there shall be
no order as to costs.




