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PETI TI ONER
THE GRAMOPHONE CO.  OF INDIA LTD.

Vs.
RESPONDENT:
THE COLLECTOR OF CUSTOMS, CALCUTTA
DATE OF JUDGVENT: 25/ 11/ 1999
BENCH

S. P. Bharucha R C. Lahoti, N. Santosh Hegde

The appellant is-a conpany engaged in manufacturing
el ectroni ¢ goods. It is a scheduled industry under the
First Schedul e of ' the I ndustri al (Devel opnent and
Regul ation) Act, 1951. One of the products of the appellant
conpany is pre-recorded audi o cassettes which s excisable
under Chapter Heading 8524.22 of the Central Excise Tariff
Act, 1985 which reads as 'audio cassettes’. Though the
appellant is not required to pay central excise duty on pre-
recorded cassettes by virtue of exenption provided by
Notification No.117/90 dated 16.5.90 nonetheless it files
classification lists in respect of such pre-recorded ' audio
cassettes consistently with the statutory obligation cast on
the appellant. Under the industrial |icence granted to the
appel lant by the Governnent of India in the year 1977 for
manufacture of pre-recorded audi o cassettes the  |icensed
capacity as endorsed was 1.2 mllion pre-recorded cassettes
per annum The capacity was increased fromtine to tine by
expanding the sanme under the licences issued by the
Government of India. In April 1987 the existing capacity of
the appellant conpany was 10 million audi o cassettes which
was permtted by the Government of India to be increased to
30 million pre-recorded audi o cassettes per-annum

The appellant placed two orders respectively dated
6.11.1989 and 21.12.1989 on Ms Audiomatic Corporation, New
York for inport of tape to tape sound transfer equi prent and
el ectric sound E. S. 1850 cassette | oaders and spare parts.

In exercise of the power conferred by sub-section (1)
of Section 25 of the Custons Act, 1962 on 26.11.1983 the
CGovernment of India issued a notification granting  an
exenption from paynent of custons duty on goods falling
under Headi ng No. 98.01 of the First Schedule to the
Custons Tariff Act, 1975 when inported into India for the
initial setting up of an industrial unit for the manufacture
of electronic equi pnent or the substantial expansion of an
exi sting industrial unit manufacturing electronic itemns.

Heading No.98.01, referred to in the abovesai d
notification reads ad under: -

98.01 9801.00 Al itens of machinery including prime
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novers, instrunents, apparatus and appliances, control gear
and transm ssion equiprent, auxiliary equiprment including
those required for research and devel opnent purposes,
testing and quality control) as well as all components
(whether finished or not) or raw nmaterials for t he
manufacture of the aforesaid itenms and their conponents
required for the initial setting up of a wunit or the
substanti al expansion of an existing unit, of a specified:

(1) industrial plant, XXX XXX XXX

and spare parts, other raw materials (including
sem -finish material) or consunabl e stores not exceeding 10%
of the value of the goods specified above provided that such
spare parts, raw material or consumable stores are essentia
for the mmintenance of the plant or project nentioned in 1
to 6 above."

In 'view of Chapter 98 Headi ng No.98.01 of the First
Schedule " to the Custons Tariff Act, 1975 and the Exenption
Notification No.315/83, the inport contract has to be
regi stered under clause 5 of t he Projects | mport
Regul ations, 1986 (hereinafter ‘Regulations’, for short).
The appellant noved two applications before the Assistant
Col l ector of Custons, Calcutta for the registration of the
two contracts referred to hereinabove. The applications
were acconpanied by the requisite certificates from the
Departnent of Electronics, Government of India certifying
that the goods intended to be inported were required for
ef fecting substanti al expansion of the appellant’s industry.
By order dated 20.2.1990 the Assistant Collector of Custons
ref used to register the appel | ant s contract dat ed
6. 11. 1989. Appeal s preferred successively before the
Col l ector (Appeals) and Central Excise Gold Control and
Appel late Tribunal having failed, the aggrieved appellant
has conme up to this Court filing this appeal under | Section
130-E of the Custons Act.

A perusal of the order of the Tribunal dated 17.9.1990
shows that in the opinion of the Tribunal -the appellant
industry was engaged in the activity of duplicating nmusic
recorded on audio cassettes which was a service activity
akin to photo-processing industry and could not be called a
manufacturing activity and therefore the appellant was not
entitled to have the contract registered under Project
I nport Regul ati on, 1986.

The sole question arising for decision i's whether the
activity in which the appellant is engaged amobunts to a
process necessary for manufacture or production of a
commodity or its activity is designed nerely “to offer
servi ces of any description.

Paras 3, 4 and 5 of Project Inmport Regulations, 1986
which are relevant for the decision of this appeal —are
extracted and reproduced hereunder: -

3. Definitions - For the purposes of t hese
regul ations :

(1) "industrial plants" nmeans an industrial system
designed to be enployed directly in the performance of any
process or series of processes necessary for manufacture,
production or extraction of a commodity, but does not
i ncl ude -
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(i) establishnment designed to offer services of any
description such as hotels, hospitals, photographic studios,
photographic film processing |aboratories. phot ocopyi ng
studi os, laundries, garages and workshops; or

(ii) a single nmachine or a conposite nmachine, wthin
the machine assigned to it, in Notes 3 and 4 to Section XVl
of the said First Schedul e;

4. Eligibility - The assessment under the said
heading No.98.01 shall ' be available only to those goods
which are inported (whether in one or nobre than one
consi gnnent) against one or nore specific contracts, which
have been registered with the appropriate Custons House in
the manner specified in regulation 5 and such contract or
contracts has or have been so registered.

5. Regi stration of contracts. (1) Every inporter
claimng -assessnment of the goods falling under the said
headi ng No. 98.01 on or before their

inmportation shall ~apply in witing to the proper
officer at the port where the goods are to be inported or
where the duty is to be paid for registration of the
contract or contracts as the case nmay be."

It is not disputed that the machine form ng subject
matter of the contract in question enabl es duplicating of
audio cassettes from the nother cassette. The not her
cassette is |loaded in the machine and on being operated the
machine multiplies the audio recording on several audio
cassettes of a specified nunber at a high speed. The bl ank
audio cassettes are converted into pre-recorded audio
cassettes. This activity is systematically carried on |arge
scale and such pre-recorded audi o cassettes are offered in
bulk sale to the traders who in turn offer the same for sale
to consuners. According to the appellant the various
activities involved in the manufacture of a pre-recorded
audi o- cassette are as under:

(i) Preparation of a nmaster tape in the studio;
(ii) Manufacture of plastic cassettes parts,  like
cassette body, leather case, etc. fromplastic raw materia

with the help of injection moulding facility;

(iii)Assenbly of cassette parts to make a C O t ape;

(iv) Hgh Speed transfer of nusic signals from 1/2"
nmaster tape to 1/8" pancakes;

(v) Assenbly of recorded pancakes into cassettes;

(vi) Polyneric plate making for printing nmachines;

(vii)Printing of information on cassette body;

(viii) Printing of inlay cards;
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(ix) testing and cell ow apping of the fini shed
cassettes.

The rmachines which were the subject of the Contract
dated 6.11.1989 were required for the 4th nentioned item
nanely, high speed transfer of music signals from 1/2"
Master Tape to 1/8" pancakes.

The term ‘manufacture’ is not defined in the Custons
Act. In the allied Act, namely the Central Excise Act, 1944
also, the term ‘manufacture’ is not to be found defined
though vide clause (f) of Section 2 an inclusive definition
is given of the term ‘' manufacture’ so as to include certain
processes al so therein.

‘ Manuf acture’ —cane -up . for the consideration of
Constitution Bench in M's U agar Prints Vs. Union of India
1988 (38) ELT 353 SC. - It was held that if there should cone
into existence a new article with a distinctive character
and use, as a result of the processing, the essentia
condi tion

justifying nmnufacture of goods is satisfied. The
following passage’ in‘the Permanent Edition of "W rds and
Phrases" was referred to with approval in Delhi Cloth and
General MIIs AIR 1963 SC 791, 795 :-

"Manuf acture inplies a change, but every change is not
manuf acture and yet every change of an article is the result
of treatnent, |abour and manipul ation. But sonmething nore
is necessary and there nmust be transformation; a new and
different article nust enmerge having a distinctive naneg,
character or use."

In a series of decisions [to wit, Decorative Lam nates

(I'ndia) Pvt.Ltd. - (1996) 88 ELT 186, Union of India Vs.
Parle Products Pvt. Ltd. - (1994) 74 ELT 492, Lam nate
Packing (P) Ltd. - 1990 (49) ELT 326, Enpire  Industries

Limted - (1985) 20 ELT 179] the view taken consistently by
this Court is that the nonent there is transformation into a
new comodity comrercially known as a distinct and separate
commodity having its own character, use and nane whether it
be the result of one process or several processes,
manufacture takes place; the transformation of the ~goods
into a new and different article should be such that in the
cormercial world it is known as another and different

article. Pre-recorded audi o cassettes are certainly goods
known in the market as distinct and different from~ bl ank
audi o cassettes. The two have different uses. A pre-

recorded audio cassette is generally sold by reference to
its name or title which is suggestive of the contents of the
audi o recording on the cassette. The appellant is indulging
in a mass production of such pre-recorded audi o cassettes.
It is a manufacturing activity. The appellant’s activity
cannot be conpared with a person sitting in the narket
extending facility of recordi ng any demanded nusic or sounds
on a blank audio cassette brought by or made available to
the customer, which activity may be called a service. The
Tribunal was not right in equating the appellant’s activity
with photo-processing and holding the appellant a service
i ndustry.

For the foregoing reasons we are of the opinion that
the Assistant Collector of Custons, Calcutta was not
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justified in rejecting the appellant’s application for
registration of the contract dated 6.11.1989 on the ground
on which it did. The inpugned orders of the Assistant
Col | ector, the Collector (Appeals) and the Tri buna
respectively dated 20.2.1990, 6.3.1990 and 17.9.1990 are set
asi de. The appellant’s application is restored on the file
of Assistant Collector of Custons, Calcutta who shal
expedi tiously hear and dispose of t he appel l ant’s
application afresh treating the appellant’s activity as a
manuf acturing activity. No order as to the costs.




