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Since the decision of this Court in Kraipaks case
[A K Krai pak v.  Union of India :1969 (2) SCC 262] one
golden rule that/ stands firmy established is that the
doctrine of natural justice is not only to secure justice
but to prevent mscarriage of justice. ~What, however, does
this doctrine exactly nean? Lord Reid about four decades
ago in Ridge v. Baldwn & Os. (1964 Appeal Cases 40) very
succinctly described it as not being capable of exact
definition but what a reasonable man would regard as a fair
procedure in particular circunstances who then is a
reasonable man the man on the cl apham omibus? |In |ndia,
however, a reasonable man cannot but~ be a comon man
simlarly placed. The effort-of Lord Reid in Ridge v.
Bal dwin (supra) in not attributing a definite neaning to the
doctrine but attributing it to be representing’ a fair
procedure still holds good evenin the mllenniumyear. As
a mtter of fact this Court in the case of Keshav MI'ls Co.
Ltd. V. Union of India & Ors. [1973 (1) SCC 380] upon
reliance on the attributes of the doctrine as above stated
as below. 8. The second question, however, as to what are
the principles of natural justice that should regulate an
administrative act or order is a nuch nore difficult one to
answer . W do not think it either feasible or~ even
desirable to lay down any fixed or rigorous yard-stick in
this manner. The concept of natural justice cannot be put
into a straight jacket. It is futile, therefore, to ook
for definitions or standards of natural justice from various
decisions and then try to apply themto the facts ~of any
given case. The only essential point that has to be kept in
mnd in all cases is that the person concerned should have a
reasonabl e opportunity of presenting his case and that the
adm ni strative authority concerned should act fairly,
inpartially and reasonably. Were admnistrative officers
are concerned, the duty is not so nuch to act judicially as
to act fairly. See, for instance, the observations of Lord
Parker inInre HK (an infant) (1967) 2 QB 617. It only
means that such measure of natural justice should be applied
as was described by Lord Reid in Ridge v. Bal dwi n case
(supra) as insusceptible of exact definition but what a
reasonable man would regard as a fair procedure in
particul ar circunstances. However, even the application of
the concept of fair-play requires real flexibility. Every
thing will depend on the actual facts and circunstances of a
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case. As Tucker, L.J. observed in Russell v. Duke of
Norfol k (1949) 1 All ER 109:

The requirenent of natural justice nust depend on the
circunmstances of the case, the nature of the enquiry, the
rules under which the tribunal is acting, the subject-
matter that is being dealt with and so forth.

Wiile it is true that over the years there has been a
steady refinenent as regards this particular doctrine, but
no attenpt has been nmade and if we may say so, cannot be
made to define the doctrine in a specific manner or method.
Straight jacket formula cannot be nmde applicable but
conpliance of the doctrine is solely dependant upon the
facts and circunstances of each case. The totality of the
situation ought to be taken note of and if on exam nation of
such totality, it -cones'to light that the executive action
suffers fromthe vice of non-conpliance of the doctrine, the
law courts in that event ought to set right the wong
inflicted upon the concerned person and to do so would be a
plain exercise of judicial power. As a matter of fact the
doctrine is now terned as a synonymof fairness in the
concept of justice ~and stands as the nost accept ed
nmet hodol ogy of a -governnental action.  Adverting to the
factual aspect of the natter at this juncture, it appears
that the respondent was appoi nted as a Stenographer in the
year 1972 and was pronpted to the post of Assistant
Secretary in 1976 and subsequently to the post of Divisiona
Manager (Tourism inthe scale of Rs.1350-2100 with effect
from 1st April, 1987 and thereafter designated as the
General WManager (Tourisn undoubtedly ~a career worth
noticing and it is this carrierist General Manager (Tourism
who alleges a definite nmalice of the Managing Director to
the effect that events subsequent woul d unm stakably depict
a state of mnd which cannot but be attributed to be of
malicious intent. The events so relied upon are as bel ow.
(a) by an order dated 28th Septenber, 1993 the powers of the
petitioner as the Ceneral Manager were withdrawn: (b) a
show cause notice was served on 1st Cctober, 1993 requiring
his explanation by 19th Cctober, 1993 with a direction to
appear on 20th Cctober, 1993: (c) the appointnment of the
Inquiry Oficer in terns of the order dated 12th Cctober
1993: (d) the issuance of the order of termnation:. It is
on this factual backdrop that the respondent enpl oyee nade a
definite assertion of non-conpliance of the doctrine of
natural justice and bias. As noticed above the respondent
was served with a show cause notice containing  about 13
al l egations w thout however any docunentary | support in
regard thereto copies of the docunents were asked for but
the sanme were not made available. Persistent renminder on
that score though yielded the benefit of having an
i nspection of sonme of the docunents in the office,  but a
nunber of other documents were not made available to the
del i nquent enpl oyee even for inspection on the plea that the
sane were already placed before the Inquiry Oficer
Non- submi ssion of the copy of the docunents or even an
inspection thereof has in fact said to have nade it
i mpossi ble for the Respondent herein, to send an effective
reply to the show cause notice. The situation therefore
shortly put thus remains that even though a show cause
notice was served but by reason of the factum of
non-availability of the docunments to the respondent herein
t he show cause notice could not be answered in any effective
manner at all excepting however in a rough and ready manner
so as to avoid the comment and criticismof acceptance of
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the charge. The factual score depicts that the Inquiry
O ficer however on supposed exam nation of the records and
admttedly without giving any notice and wi thout fixation of
any date or tine or any venue for the inquiry or for
exam nation or cross-exam nation of the witnesses and upon
purported consideration of the so-called reply of the
respondent herein as noticed above, proceeded to conplete
the inquiry. Even no Presenting Oficer was appointed and
as a matter of fact the report itself says that the Inquiry
Oficer dealt with the matter hinmself wi thout any assistance
what soever. It is significant to note at this juncture that
a large nunber of letters were sent to the concerned
authority by the respondent wth a fervent prayer for
i nspection so as to enable the respondent to send an
effective reply to the showcause notice, but the same was
denied to the respondent.  Shortly the situation thus runs
out in the manner following: (i)(a) A show cause notice was
sent; (b) Since no-docunentary evidence was available a
rough 'reply was sent as agai nst the show cause notice and
the entire inquiry proceeding was based thereon; (ii) No
charge sheet was given; (iii) No explanation was sought for
by the Inquiry Oficer (iv) No oral evidence was taken thus
question of any cross-exam nation would not arise (v) No
date , tinme and place was fixed by the Inquiry Oficer for
hearing of the nmatter (vi) No Presentation Oficer was
appoi nt ed. -and it is on the basis of situations as above
the enquiry stood conplete. Subsequent factual situation is
also interestingly ‘illustrative and runs as bel ow (i)

Copy of the enquiry report was sent to the respondent on 9th
Novermber, 1993 with a request to give a reply thereto
positively on 10th Novenber, 1993 at 10.30 a.m  (ii) The
respondent was directed to produce his defence at 11.00 a. m
on the sanme day wthout however, perm ssion to sumon his
defence witnesses. (iii) Subsequently personal hearing was
offered on 22nd Novenber, 1993 but by reason of the
non-availability of the Managing D rector, the date for
personal hearing was reschedul ed from22nd to 25th Novenber,
1993, but no hearing could take place on 25th Novenber, 1993
ei t her. (iv) On 26th Novenber, 1993 the Managing Director
infornmed the respondent to be present before him on 26th
Noverber itself at 4.00 p.m and on 26th Novenber itself an
ei ghteen page order was passed di sm ssing the respondent
from services at about 7.30 ppm It is on this factual
backdrop that the matter was taken before the H-gh Court
under Article 226 of the Constitution wherein upon due
consi deration of the factual matrix, the order of dismssa

was set aside on the ground of being prejudicial, thus
resulting in total mscarriage of justice and hence the
appeal before this Court by the grant of special |eave.
Before adverting to the rival contentions, be it noted that
the matter in question involves two principal issues: (a)
the issue of bias and malice and (b) the issue of
natural justice. Admittedly, the points in issue would

over-lap each other while detailing the sanme, but the facts,
as hereinafter noticed, are such that the same is otherw se
unavoi dabl e. The word Bias in popular English parlance
stands included within the attributes and broader purview of
the word nmalice, which in commpn acceptation nean and

imply spite or ill-will (Strouds Judicial Dictionary

(5th Ed.)Volume 3) and it is nowwell settled that nmere
general statenments will not be sufficient for the purposes
of indication of ill-will. There nust be cogent evidence

available on record o cone to the conclusion as to whether
in fact there was existing a bias which resulted in the
m scarriage of justice. Wile it is true that legitimte
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i ndi gnation does not fall within the anbit of malicious act,
in alnost all legal enquiries, intention, as distinguished
from notive is the all -inmportant factor. In conmon
parl ance, a nalicious act has been equated with intentiona

act wthout just cause or excuse (see in this context Jones
Br os. (Hunstanton) v. Steven: 1955 (1) QB. 275). The
respondent on this score referred to the show cause notice
and contended that there was in fact a total mnd-set from
the beginning for punishing the respondent by way of an
order of dismissal fromservice and as such no further
mat eri al evi dence need be produced in the matter on the wake
of avail able cogent evidence of bias and prejudice. It is
on this score that relevant abstracts of show cause notice
may be of sone assistance and as such the sane is set out
rather extensively herein below for proper appreciation:-
Wiile going through the profit and | oss account of the

tourism section of the'|last seven years, it was observed
that the section was-in profit only in the year 1990-91 on
account of LTC tours. But the section was in loss during
the rest 'of 'the years, while you have been inform ng ne that
the section is in profit except for the depreciation

Reality is just opposite to it.

Tinely payment was not made to the LTC agent during
the year 1990-91 resulting the closure of the LTC tours
thereafter. Clearly, the LTC tours were not organised
properly. Had the LTC tours continued, there was no chance
of tourismsection running in |oss.

Kai |l ash Mansarover Yatra  could not fetch so much
profit as it should on account of non- control over the
expendi t ure. During the year 1992 the profit in this yatra
was approximately Rs. 13 thousand, while during the previous
years it wused tobe between 1.50 to 2.0 1 akhs. VWi le vyou
i nf or med e that the profit during 1992 wil | be
approxi mately the sane as of l|ast years.

A sumof Rs.2.70 | akhs was advanced to Messers Elgin
MIls during the year 1990-91, 91- 92 for the purchase
items, out of which the firmsupplied items costing Rs.1.91
lakh only. Thus, there is balance of Rs.0.79 |akh with the
firm for the last 2-3 years. No specific action was taken
to get back the noney or itens fromthe firm Thus, on one
hand the N gamsuffered |loss on interest and in the sane
time it resulted reduction in the working capital.-

Being the head of the departnent of the- tourism
section, it was your responsibility to subnmit before the
purchase comittee and the Managing Director the cost and
the quantity of the furnishing itenms and accordingly action
shoul d have been taken to place the supply orders with the
firnmse for the purchase of furnishing itens. But it was not
done so. In nmany cases, itens have been purchased at rmuch
hi gher rates than sanctioned by the governnent for these.

No specific action was taken for the purchase of the
itenms, inspite of being inforned repeatedly to purchase
these before the tourist season. Inspite of witten
repeated request by the Chairman of the purchase conmittee,
no full details were nmade available of the itens proposed to
be purchased. The purchased commttee had been to Delhi to
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purchase the itenms and only at that tine the file was nmade
avai | abl e. The purchase conmittee, after nmarket survey
submitted its report. The concerned file was not traceable
thereafter and after few days it was found in the al mrah of
section after t hor ough search. As such due to
non-availability and delay in furnishing work it resulted
thereon non-receipt of desired incone during the tourist
season.

On account of non-purchase of furnishing items well in
time, N gam started preparing the furniture itself. Thi s
resulted good quality of furniture and it is expected 30%
cheaper in cost than the itens purchased earlier. Clearly
no attention was paid towards this.

Approval to purchase soap at Rs.1.40 each was obt ai ned
for the supply of the sane froma Bonbay firm Inspite of
the knowl edge of high prices, you recommended for the
purchase —of the soap required during the tourist season and
have recomended that the soap bearing N ganms name shal
have good inpact on‘the tourists. On your recomrendation
instructions were i'ssued to cancel the supply order in case
of failing to supply the same within 15 days. Still the
supply was not received within the fixed tinme. Wen it was
poi nted out that the rates are high, you placed supply order
with the firm under your own signatures, @Rs.1.25 each
Thus, no attention was paid by you towards this, while
seeki ng approval . Clearly, interest of the Nigamwas not
kept in mnd

It was not proper in the light of" conmercial and
adnmini strative reasons to post the managers of the ' tourist
rest houses at one place for the nmany years. No action was

taken by you in this regard. Inspite of this, no action was
t aken to transfer the concerned rmanagers conmitting
financial irregularities. This cant be said to be in the

i nterest of the N gam

Lastly, it is concluded that you never kept in mnd
the interest of the N gamdue to your —personal vested
i nterests. Due to your corrupt conduct, you had no contro

over your subordinates. You never submitted suggestion  in
the interest of the Nigamand never shown.interest in the
i mpl ementation of the schenes due to which the N-gam was
unable to get the success as much as it should have, keeping
in view the natural beauty of this place. The tourism
section was suffering loss due to your activities. You
al ways nmisused the Nigans tourismsection for your persona
vested interest and gains. Your conduct and integrity is
hi ghl'y doubt ful .

Apart fromthe above, N gam suffered heavy | oss due to
irregularities in many purchases/matters and are being
considered separately. You failed to take specific action
for getting the tourismsection in profit. You did not run
the tourism section snoothly. Therefore, you are not
capable to remain in your post.

It is this show cause notice, which later cane to be
termed to be the charge-sheet as well and which the High
Court ascribed to be totally prejudicial and biased
resulting in total mscarriage of justice. The respondent,
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wit petitioner on this score contended that, as a matter of
fact, the charge-sheet (if the sane can be terned to be so)
is the aftermath of personal vendetta of the forner Managi ng
Director of the Corporation. The incident spoken of by the
respondent though trivial but we do feel it proper to note
the sanme since it has a definite bearing in the matter under
di scussi on. In Septenber, 1993, the forner Managi ng
Director of the Corporation |left on an official business to
Tibet. The private Respondent al so was subsequently deputed
to Tibet alongwith Director General of Tourism U. P. for
which the U P. Government provided a helicopter upto |Indian
Border and it is this journey by helicopter which the
Managi ng Director had to undergo on foot upto Indian border

It has been stated that this trek had its due effect and the
wit petitioner was served with the show cause notice cum
charge-sheet culmnating into an order of dismissal. The
records depict that the Managing Director returned to the
Head Quarter at Nainital on 27th Septenber, 1993 and on the
very next day i.e. on 28th Septenber, 1993, the WManagi ng
Director withdrew the duties of the General Manager
(Tourisn) by an Order No.4927/2.3. By another Order bearing
No. 4951/2.5 and having the sane date i.e. 28th Septenber,
1993, all financial ~ and adm nistrative powers del egated
earlier was wthdrawmn with imrediate effect and the third
event on this score is the issuance of the show cause notice
-cum char ge- sheet on 1st Cct ober, 1993 having 13
all egations, relevant extracts of which have already been
noti ced herein before. Certain factual aspects on this
score ought also ‘to be noticed viz. that prior to the
receipt of an explanation, the General Manager, Kumaon
Anusuchit Janjati Vikas N gam was appointed as an_ Inquiry
Oficer by or at the instance of the  Managing Director.
Incidentally, Anusuchit Janjati Vikas Nigamis an unit of
Kumaon Mandal Vi kas Ni gam having a common Managi ng Director
and as such admttedly, the Inquiry O ficer was under the
direct supervision of the Managing Director. The  factua

score further depicts that on(15th COctober, 1993, the
respondent herein asked for certain docunents to subnmit his
expl anati on and as such prayed for an extension of time upto
30th Cctober, 1993. Subsequently, there was a reminder for
the same by the respondents letter dated 25th - Cctober,

1993. On the sane date the respondent, however, was granted
extension of time upto 30th COctober, 1993 with a note that
the records may be inspected in the office where “all the
files and records are available. 1In fact, however, the
Departnmental Cerk supposed to be incharge of the records
did not produce the same on the ground of non-availability.
The factum of petitioners inability to ‘inspect  the

docunents by reason of non-availability had been made known
to Managing Director by a letter duly received at the office
of the Mnaging Director but surprisingly however. to no
ef fecti ve consequence since only a copy of the Profit & Loss
Account for few centres and for only 2-3 years was made
avail able which was not at all sufficient to submt a
conprehensive and effective reply to the show cause notice.
It is on this factual backdrop that the inquiry proceeded
and on 6th Novenber, 1993 the Inquiry Oficer submtted a
Report consisting of sixty-five pages to the Managing
Director. The factual score further depict that that by
letter dated 8/9.11.1993, the Managing Director intimated
that the inquiry was conducted by Shri NK Arya, Genera

Manager, Kumaon Anusuchit Janjati N gamon the basis of the
reply as sent on 30th Cctober, 1993 and he has already
submitted the report. As a matter of fact a copy thereof
was also forwarded to the petitioner. The Managi ng
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Director, however, made it known that the records can again
be seen in his chanmber at 5.00 PPM on 9.11.93. The |ast
paragraph of the letter seemto be of sone significance, as
such the sanme is quoted herein below Keeping in viewthe
humani tarian point of view and your application, today, al
the records are again being shown to you. There are serious
charges of irregularities against you. Therefore, in the
interest of N gam and public interest it wll not be
possible to further extend the tine for hearing. After
going through the records, if you wish to submit additiona
representation, you can do so by 10.30 AM on 10.11.93 and
for personal hearing present yourself on 10.11.93 at 11.00
A M in the office of the undersigned and can argue wth
the officers of the NNgam  After this no further extension
of time will be possible. Apart fromabove, it is also to
inform you that if you fail to appear for personal hearing
at the appropriate tinme and date, it will be presuned that
you have nothing to say and accordingly ex-parte action wll
be taken.

On final analysis of the admitted set of facts, thus
the following situations enmerge: (i) Al the powers and
authority enjoyed by the General Manager (Tourisn) stood
withdrawn by the /order of the Managi ng Director; (ii) A
show cause notice, which subsequently came to be recognised
as charge-sheet was issued containing 13 several charges;
(iii) Respondents repeated request for supply of docunents
went unheeded and when ordered inspection, the sane not been
given effect to, on the plea of non-availability of records;
(iv) Prior to the receipt of a proper and conmplete reply to
t he charge-sheet, the Managing Director of ‘a sister
organi sation which happens to be a unit of Kumaon ' Manda
Vi kas N gam and thus a close associate and a subordinate to
the Managing Director came to be appointed as the Inquiry
Oficer. (v) The Inquiry Oficer furnishes a report on the
basis of the chargesheet and the rel evant records,/ w thout
there being any Presenting O ficer and w thout affording an
opportunity of hearing or even allowing any defence
wi tnesses and not allow ng the respondent to cross-~ examn ne
any of the officers of the Ngamin spite of specific
request to that effect; (vi) After receipt of the Inquiry
Report on 9th Novenber, 1993 on hunanitarian consi deration a
further opportunity of hearing was given on the very next
day at 10.30 AM wth a rider attached thereto that no
further tinme can possibly be allowed for any hearing in the
matter. The chain of events as noticed above, however, does
not indicate a very fair procedure but the subsequent
factual score tops it all. The facts being: (a) / The
hearing date was re-schedul ed on 25th Novenber, by reason of
the non-availability of the Managing Director  -but the
docunents were supposed to be made avail able for inspection
inoffice In fact however there was never any attenpt even
to offer inspection and efforts in that regard on the part
of the Respondent went totally unheeded; (b) No hearing
however, took place on 25.11.93 instead the respondent was
informed at his residence to present hinself before the
Managing Director at 4.00 P.M on 26.11.93 in spite of the
factum of the respondent being on Casual Leave on that day.
(c) The Managing Director passes an order consisting of
ei ghteen pages which was delivered at the residence of the
Respondent by about 7.30P.M on the self-sane day i.e.
26th Novenber, 1993. It is on this score that strenuous
submi ssion has been nade that when the personal hearing is
fixed at 4.00 P.M, an eighteen page order of termnation
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cannot possibly be nade ready for service at 7.30 P.M at
the residence of an officer. W do find sonme justification
in this submission it is rather in a very hot haste: This

haste however, enbraces within itself a series of questions
and to pose and note a few Is it admnistrative efficiency
or reflection of the definite bent of mnd or persona

vendett a. The Respondent argues to be vendetta whereas the
Appel l ant ascribes it to be nothing unusual about it. The
H gh Court however, stated the follow ng: Since the

respondent No.2 has initially nade up his nmind to dispense
with the services of the petitioner the subsequent
appoi ntnent of inquiry officer or asking for the explanation
of the petitioner, carry little weight. The respondent in
the present case has acted in a nost arbitrary manner and
has thus, failed to -discharge his obligations as the
di sciplinary authority. The orders passed by the Managing
Director suffer from apparent prejudice and the sane have
been passed in contravention of the principles of natura

justice. The respondents failed to discharge his functions
in an objective independent, just and in equitable nmanner.
The inpugned order of di sm-ssal - suffers from serious
infirmties and the dismi ssal order cannot be upheld. We
have no option but - to gquash the dismssal order in
guesti on.

Wiile it is true that in a departnmental proceeding,
the disciplinary @ authority is the sol e judge of facts and
the Hi gh Court may not interfere with the factual findings
but the availability of judicial review even in the case of
departnmental proceeding cannot be doubted. ~Judicial review
of administrative action is feasible and same has its
application to its fullest extent in even departnenta
proceedi ngs where it is found that the recorded findings are
based on no evidence or the findings aretotally perverse or
legally wuntenable. The adequacy or inadequacy of evidence
is not permtted but in the event of there being a  finding
whi ch ot herwi se shocks the judicial conscience of the court,
it is awell-neigh inpossibility to decry availability of
judicial review at the instance of an affected person. The
observati ons as above however do find sonme support fromthe
decision of this Court in the case of Apparel Export

Promotion Council v. A K Chopra (1999 (1) SCC 759). It
is a fundanental requirenent of law that the doctrine of
natural justice be complied with and the same has, as a

matter of fact, turned out to be an integral part of
admini strative jurisprudence of this country.  The judicia
process itself enmbraces a fair and reasonabl e opportunity to
defend though, however, we may hasten to add that the  same
is dependant upon the facts and circunstances of / each
i ndi vi dual case. The facts in t he matter under
consideration is singularly singular. The entire-chain of
events smacks of sonme personal clash and adaptation @ of a
met hod unknown to law in hottest of haste: this is however,
apart fromthe issue of bias which woul d be presently dealt
with hereinafter. It is on this context, the observations
of this Court in the case of Sayeedur Rehman v. The State
of Bihar & Os. (1973 (3) SCC 333) seem to be rather

apposi te. This Court observed: The omi ssion of express
requirement of fair hearing in the rules or other source of
power claimed for reconsidering the order, dated April 22,

1960, is supplied by the rule of justice which is considered
as an integral part of our judicial process which also
governs quasi -j udi ci al authorities when deci di ng
controversial points affecting rights of parties.
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Incidentally, Hidyatullah, C J. i n Channabasappa
Basappa Happali v. The State of Mysore (AIR 1972 SC 32)
recorded the need of conpliance of certain requirenments in a
departrmental enquiry at an enquiry facts have to be proved
and the person proceeded agai nst nust have an opportunity to
cross-examne wtnesses and to give his own version or
expl anati on about the evidence on which he is charged and to
lead his defence on this state of law a sinple question
arises in the contextual facts: Has this being conplied
with? The answer however on the factual score is an
enphatic no. The sixty-five page Report has been sent to
the Mnaging Director of the N gam against the Petitioner
recording therein that the charges agai nst himstand proved

what is the basis? Ws' the Inquiry Oficer justified in
conming to such a conclusion on the basis of the charge-sheet
only? The answer cannot possibly be in the affirmative: |If
the records have been considered, the i mediate necessity
would be to consider as to who is the person who has
produced the sane and the next issue could be as regards the
nature of the records wunfortunately there is not a whisper
in the rather-longish report inthat regard. Wuere is the
Presenting Oficer? Were is the notice fixing the date of
hearing? Were is the list of w tnesses? What has happened
to the defence w tnesses? Al these questions arise but
unfortunately no answer is to be found in the rather |ongish

Report . But if one does not have it - Can it be ternmed to
be in consonance with the concept of justice or the sane
tantanounts to a total mscarriage of justice. The High

Court answers it as mscarriage of justice and we do |end
our concurrence therewith. The whole issue has been dealt
with in such a way that it cannot but be termed to be
totally devoid of any justifiable reason and in this context
a decision of the Kings Bench Division in the case of Denby
(WIllian) and Sons Limited v. Mnister of Health (1936 (1)
K.B. 337) may be considered. Swft, J. while dealing with
the administrative duties of the Mnister has the follow ng
to state: | do not think that it is right to say that the
M nister of Health or any other officer of the State who has
to administer an Act of Parliament is a judicial officer
He is an administrative officer, carrying out the duties of
an administrative office, and admi nistering the -provisions
of particular Acts of Parlianent. Fromtime to time, inthe
course of administrative duties, he has to perform acts
which require himto interfere with the rights and property
of individuals, and in doing that the courts have said that
he nmust act fairly and reasonably; not capriciously, but in
accordance with the ordinary dictates of justice. The
performance of those duties entails the exercise of. the
M nisters discretion, and | think what was said by Lord
Hal sbury in Sharp v. Wkefield and others (1891 A.C. 173,
179) is inmportant to consider with reference to the exercise
of such discretion. He there said: Di scretion neans
when it is said that sonething is to be done wthin the
di scretion of the authorities that that something is to  be
done according to the rules of reason and justice, not
according to private opinion : Rookes case (1598 5 Rep.
99b, 100a; according to law, and not hunmour. It is to be,
not arbitrary, vague, and fanciful, but legal and regular
And it must be exercised within the limt, to which an
honest man conpetent to the discharge of his office ought to
confine hinself.

Turning on to the issue of bias and for which the show
cause notice-cum charge-sheet has been set out in extenso,
be it noted that the sanme does reflect a state of mnd
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Sufferance of 1loss on interest in so far as Ngam is
concerned and resulting in reduction in working capital with
total dereliction of duty has been specifically attributed
to the Respondent herein. The inclusion of the |ast charge,
however, clinches the issue, the sane is set out herein
bel ow.

Lastly, it is concluded that you never kept in mnd
the interest of the N gamdue to your personal vested
i nterests. Due to your corrupt conduct, you had no contro

over your subordinates. You never submitted suggestion in
the interest of the Nigam and never shown interest in the
i npl enentation of the schenes due to which the N gam was
unable to get the success as much as it should have, keeping
in view the natural beauty of this place. The tourism
section was suffering |oss due to your activities. You
al ways mi sused the Ni gans tourismsection for your persona
vested ~“interest and gains. Your conduct and integrity is
hi ghl y | doubt f ul .

The | ast paragraph of the |ast charge is also of sone
consequence as regards the bent of mind and the sane is set
out herein bel ow

Apart fromthe above, N gam suffered heavy |oss due
to irregularities in many purchases/matters and are being
considered separately. You failed to take specific action
for getting the tourismsection in profit. You did not run
the tourism section  snoothly. Therefore, ' you are not
capable to remain in your post:

Upon consideration of the |Ianguage in the show cause
noti ce- cum charge-sheet, it has been very strongly
contended that it is clear that the officer concerned has a
m nd- set even at the stage of fram ng of charges and we al so
do find sone justification in such a subm ssion since the
chain is otherwise conplete. Bias in comon English
parl ance nean and inply pre- disposition or prejudice.
The Managing Director adnmittedly, was not well disposed of
towards the respondent herein by reason wherefor, the
respondent was denuded of the financial power as also the
adm ni strative managenment of the department. It is the self
- sane Managing Director who levels thirteen charges against
respondent and is the person who appoints the |Inquiry
Oficer, but affords a pretended hearing hinself late in the
af ternoon on 26.11.93 and comuni cates. the order of
term nation consisting of eighteen pages by early evening,
the <chain is conplete: Prejudice apparent: Bias as stated
st ands proved.

The concept of Bias however has had a“ steady
refinement with the changing structure of the society:
Moder ni sation of the society, with the passage of time, has

its due impact on the concept of Bias as well. Thr ee
decades ago this Court in S. Parthasarathi v. State  of
Andhra Pradesh (1974 (3) SCC 459) proceeded on the footing
of real likelihood of bias and there was in fact a tota

unanimty on this score between the English and the |ndian
Courts.

Mat hew, J. in Parthasarthis case observed: 16
The tests of real likelihood and reasonable suspicion
are really inconsistent with each other. W think that the
reviewing authority nmust nake a determnation on the basis
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of the whole evidence before it, whether a reasonable man
would in the circunstances infer that there is rea
i kelihood of bias. The Court nust | ook at the inpression
whi ch other people have. This follows fromthe principle
that justice nmust not only be done but seen to be done. |If
right mnded persons would think that there is rea
i kelihood of bias on the part of an inquiring officer, he
nust not conduct the enquiry; nevertheless, there nmust be a
real |ikelihood of bias. Surm se or conjecture would not be
enough. There must exi st ci rcumnst ances from which
reasonable men would think it probable or likely that the
inquiring officer will be prejudi ced agai nst the delinquent.
The Court will not inquire whether he was really prejudiced.
If a reasonable nman woul d think on the basis of the existing
circunstances that heis likely to be prejudiced, that 1is
sufficient to quash the decision (see per Lord Denning, H R
in Metropolitan Properties Co. (F.GC) Ltd. . Lannon
and Ohers, etc. : - (1968) 3 WR 694 at 707). W should
not, however, be understood to deny that the Court m ght
with greater propriety apply the reasonabl e suspicion test
in crimnal —or in proceedings —analogous to crinina
pr oceedi ngs.

Lord Thankerton however in Franklin v. Mnister of
Town and Country Planning [(1948) AC 87] had this to state:

I could wish that the use of the word bias should

be confined to its proper sphere. ~Its proper significance,
in my opinion, is to denote a departure fromthe standard of
even- handed justice which the l'aw requires for those who
occupy judicial office, or those who are commonly  regarded
as holding a quasi-judicial office, such as an arbitrator.
The reason for this clearly is that, having to adjudicate as
bet ween two or nore parties, ~he nust cone to hi s
adj udi cati on with an independent m nd, wi t hout any
inclination or bias towards oneside or other in the
di spute.

Recently however, the English Courts have sounded a
different note, though may not be substantial™ but the
automatic disqualification theory rule stands to sone extent

di | ut ed. The affirmation of this dilution however is
dependent upon the facts and circunstances of the matter in
i ssue. The House of Lords in the case of Reg. v, Bow

Street Metropolitan Stipendiary Magi strate, Ex parte
Pi nochet Ugarte (No.2) [2000 (1) A.C. 119] observed:

.In civil litigation the matters in issue wll
normally have an economic inpact; therefore a judge is
automatically disqualified if he stands to nmake a“financia
gain as a consequence of his own decision of the case. But
if, as in the present case, the matter at issue does not
relate to money or econom ¢ advantage but is concerned with
the pronotion of the cause, the rationale disqualifying a
judge applies just as much if the judges decision will |ead
to the pronotion of a cause in which the judge is involved
together with one of the parties.

Lord Brown WIkinson at page 136 of the report
st at ed:

It is inportant not to overstate what is being
deci ded. It was suggested in argunent that a decision
setting aside the order of 25 Novenber 1998 would lead to a
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position where judges would be unable to sit on cases
involving charities in whose work they are involved. It is
suggested that, because of such invol venent, a judge would
be disqualified. That is not correct, The facts of this
present case are exceptional, The critical elenents are (1)
that A l. was a party to the appeal; (2) that Al. was

joined in order to argue for a particular result; (3) the
judge was a director of a charity closely allied to Al.
and sharing, in this respect, A l.’sobjects. Only in cases

where a judge is taking an active role as trustee or
director of a charity which is closely allied to and acting
with a party to the litigation should a judge normally be
concerned either to recuse hinself or disclose the position
to the parties. However, there my well be ot her
exceptional cases in which the judge would be well advised
to disclose a possible interest.

Lord Hutton al'so in Pinochets case (supra) observed:

there could be cases where the interest of the judge
in the subject matter of the proceedings arising from his
strong conmitnment to some cause or belief or his association
with a person or body involved in the proceedings could
shake public confidence in the adm nistration of justice as
much as a sharehol ding (which mght be small) in a public
conpany involved in the litigation

Incidentally in Locabail (Locabail (U K)  Ltd. V.
Bayfield Properties Ltd.: 2000 QB. 451), the Court of
Appeal upon a detail analysis of the oft cited decision in
Reg. v. CGough [(1993) A C. 646] together with the Dines
case, (3 House of Lords Cases 759): Pinochet case (supra),
Australian High Courts decision’in the case of re J.R L.
Ex parte CJ.L.: (1986 (161) CLR 342) as also the  Federa
Court in re Ebner (1999 (161) A L.R 557) and on the
decision of the Constitutional Court of Sourth Africa in
President of the Republic of South Africa v. South African
Rugby Football Union (1999 (4) S. A 147) stated that it
woul d be rather dangerous and futile to attenpt to define or
list the factors which may or may not give rise to a rea
danger of bias. The Court of Appeal continued to the effect
that everything will depend upon facts which nay include the
nature of the issue to be decided. It further observed:

By contrast, a real danger of bias mght  well be
thought to arise if there were personal friendship or
aninosity between the judge and any nenber of the public
involved in the case; or if the judge were closely
acquainted with any nenber of the public involved in the
case, particularly if the credibility of that individua
could be significant in the decision of the case; or if, in
a case where the credibility of any individual were an.issue
to be decided by the judge, he had in a previous case
rejected the evidence of that person in such outspoken terns
as to throw doubt on his ability to approach such persons
evidence wth an open mnd on any |later occasion; or if on
any question at issue in the proceedings before him the
judge had expressed views, particularly in the course of the
hearing, in such extreme and unbal anced terns as to throw
doubt on his ability totry the issue with an objective
judicial mnd (see Vakuta v. Kelly (1989) 167 C.L.R  568);
or if, for any other reason, there were real ground for
doubting the ability of the judge to ignore extraneous
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consi derations, prejudices and predilections and bring an
objective judgnent to bear on the issues before him The
nere fact that a judge, earlier in the sanme case or in a
previous case, had commented adversely on a party witness ,
or found the evidence of a party or wtness to be
unreliable, wuld not wthout nore found a sustainable

obj ecti on. In nost cases, we think, the answer, one way or
the other, wll be obvious. But if in any case there is
real ground for doubt, that doubt should be resolved in
favour of recusal. W repeat: every application nust be
decided on the facts and circunstances of the individua
case. The greater the passage of tine between the event

relied on as showi ng a danger of bias and the case in which
the objection is raised, the weaker (other things being
equal ) the objection will be.

The Court of Appeal judgnent in Locabail (supra)
t hough ~apparently as noticed above sounded a different note
but in fact, in nore occasions than one in the |judgnent
itself, it has been clarified that conceptually the issue of
bi as ought to be decided on the facts and circunstances of
the individual case a slight shift undoubtedly from the
original thinking pertaining to the concept of bias to the
effect that a nere apprehensi on of bias could otherwise be
sufficient.

The test, therefore, is as to whether a nere
apprehension of bias or there being a real danger of bias
and it is on this score that the surroundi ng 'circunstances
must and ought to be coll ated and necessary concl usi on drawn
therefrom- In the event however the conclusion is otherw se
i nescapable that there is existing a real danger of bias,
the administrative action cannot be sustained: |If on the
other hand, the allegations pertaining'to bias is rather
fanci ful and otherwi se to avoid a particular court, tribuna
or authority, question of declaring themto be unsustainable
would not arise. The requirenent is availability of
positive and cogent evidence and it is in this context that
we do record our concurrence with the view expressed by the
Court of Appeal in Locabail case (supra).

Havi ng discussed the issue as above in the contextua
facts, we do feel it expedient to record that the action of
the Mnaging Director in the nmatter of wthdrawal = of
authority as noticed above and subsequent-introduction of
charges, in particular, the last of the charges as noted
above and the further factum of issuance of an ei ghteen page
letter of termination on the self sane date and within a few
hours after the pretended hearing was given, cannot but be
ascribed to be wholly and totally biased.

On the wake of the aforesaid, we are unable to record
our concurrence with the subm ssions of the appellant. The
j udgrment under appeal, in our view, cannot be faulted in any
way Wwhat soever. The Appeal, therefore, fails and is
di smissed. There shall however be no order as to costs.




