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Leave granted.

A grey area is sought to be replenished with a judicia
pronouncenent. A case and counter case, both were committed
to the Court of Sessions as both cases involve offences
triable exclusively by Sessions Court. But after hearing
the prelimnary arguments the Sessions Judge felt that in
one case no offence triable exclusively by a GCourt of
Sessions is involved, whereas in the other case a charge for
of fences including one triable exclusively by the Sessions
Court could be franmed. Is it 'necessary, in _such a
situation, that the Sessions Court should transfer the
former case to the Chief Judicial Mgistrate for trial" as
envisaged in Section 228(1) of the Code of Crimna
Procedure (for short the Code). This is the core issue
whi ch has conme up to the fore in these appeals.

For understanding the question better it is necessary to
have a short resume of the facts.

An encounter took place on the night of 18.2.1996, at a
particular place near Bhitar Bazar, Sagar, Madhya" Pradesh,
in which firearnms and ot her weapons were used and persons
were injured. The details of the incident are not relevant
and hence skipped. Two rival versions reached the police
station regarding the above incident and two First
Information Reports were registered upon those riva
versions by the officer-in-charge of the police station
FIR No.92 of 1996 was registered agai nst 24 persons arrayed
in it as accused (for convenience this can be referred to as
the first case) and FIR No.93 of 1996 was registered
agai nst six persons (this can be referred to as the second
case for convenience). Bot h cases were investigated
together by the police and ultinately challans were laid in
both cases alleging offences under Section 307 read wth
Section 149 besides sone other offences of the Indian Pena
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Code in both the cases. The Magistrate before whom the
challans were filed conpleted the inquiry proceedings and
conmitted both cases to the Sessions Court for trial. Thus
far the two cases flocked together side by side.

In the Sessions Court the first case was taken up under
Section 227 of the Code and the court franmed charge agai nst
the accused for offences wunder Section 307 read with
Sections 149, 147 and 427 |PC Wen the prelininary
argunents in the second case were heard under Section 227 of
the Code the Sessions Judge found that no offence triable
exclusively by a Court of Sessions need be included in the
charge and hence he framed a charge as envisaged in Section
228(1)(a) of the Code for the offence under Section 324 read
with Section 149 and certain other counts of the Indian
Penal Code. Thereafter he transferred the second case for
trial to the Chief Judicial Mgistrate as provided in
Section 228(1) of the Code.

The ‘accused in the first case noved the High Court in
revi sion contendi ng that no offence under Section 307 IPCis
made out against them and further contended that the court
should have included the offence under Section 307 |IPC al so
in the charge franed inthe second case. . A Single Judge of
the High Court dism'ssed the revision petition by order
dated 30.6.2000, in which the |earned Judge observed, inter
alia, thus:

The charge in each crimnal case is framed on the basis
of materials available in the records of that particular
case. Merely because the charge for offence under section
307 IPC has not been framed in the  counter case, the
petitioners do not becone entitled to be discharged for the
of fence under section 307 IPC, if they are otherw se |iable
to be charged for the offence under that section in view of
the materials placed before the | earned Judge.

In the neanwhile, the State of Madhya Pradesh noved the
High Court in revision challenging the order by which the
Sessions Court declined to frame charge under Section 307
| PC as against the accused in the second case. The said
revision petition was separately dealt with by the High
Court and the sane | earned Single Judge dism ssed the said
revision on the sanme day by a separate order. He made the
foll owi ng reasoni ng:

The facts in the counter case warranted the framng of
charge under section 307 | PC agai nst the conplainant and his
conpani ons and sinply because a charge under section 307 |PC
has been franed agai nst the conpl ai nant and hi s conpani ons,
they cannot claim on ground of parity, that such' charge
should also be framed against the respondents, especially
when the materials placed in the present case do not warrant
framing of charge under section 307 |IPC against the
respondents. It is the settled law that charge is to be
franed on the basis of material available in that particul ar
case and the Judge or Magistrate should not be influenced by
any other consideration. Under the circunstances, the
i mpugned order needs no interference by this Court on the
ground of parity as contended by the | earned counsel for the
petitioner and the conpl ai nant.

The above two orders passed by the H gh Court are being
chal l enged now in separate appeals by special |eave, and
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both these appeals were heard together and they can be
di sposed of together by a conmon judgnent now.

It is a salutary practice, when two crimnal cases
relate to the same incident, they are tried and di sposed of
by the sane court by pronouncing judgnments on the sanme day.
Such two different versions of the sane incident resulting
in two crimnal cases are conpendiously called case and
counter case by some High Courts and cross cases by sone
other H gh Courts. Way back in nineteen hundred and
twenties a Division Bench of the Madras High Court (Waller
and Cornish, JJ) nmade a suggestion (Iln Re Coriparth
Krishtamma - 1929 Madras Wekly Notes 881) that a case and
counter case arising out of the sane affair should always,
if practicable, be tried by the sanme court; and each party
woul d represent thenselves as having been the innocent
victins of the aggression of the other.

Close to - its heels Jackson, J, made an exhortation to
the then legislature to provide a nmechanismas a statutory
provision-  for— trial of both cases by the sanme court (vide
Krishna Pannadi vs. Enperor - AR 1930 Madras 190). The
| ear ned judge said thus:

There is no /clear law as regards the procedure in
counter cases, a defect which the |egislature ought to

renmedy. It is a generally recognized rule that such cases
should be tried in quick succession by the sane Judge, who
shoul d not pronounce judgnment till the hearing of both cases

is finished.

We are unable to understand why the legislature is stil
parrying to incorporate such a salubrious practice as a
statutory requirement in the Code. The practical ' reasons

for adopting a procedure that such cross cases shall be
tried by the same court, can be summarised thus: (ry 1t
staves off the danger of an accused being convicted before
his whole case is before the court. (2) It deters

conflicting judgnments being delivered upon sinilar /facts;
and (3) In reality the case and the counter case are, to al
intents and purposes, different or conflicting versions _of
one incident.

In fact, nany H gh Courts have reiterated the need to
follow the said practice as a necessary l|legal requirenent
for preventing conflicting decisions regarding one incident.
This court has given its approval to the said practice in
Nathi Lal & ors. vs. State of UP. &anr. {1990 (Supp)
SCC 145}. The procedure to be followed in such a situation
has been succinctly delineated in the said decision and it
can be extracted here:

W think that the fair procedure to adopt in a nmatter
like the present where there are cross cases, is to direct
that the sane |earned Judge nust try both cross cases one
after the other. After the recording of evidence in one
case is conpleted, he nmust hear the argunents but he nust
reserve the judgnent. Thereafter he nust proceed to hear
the <cross case and after recording all the evidence he nust
hear the argunents but reserve the judgnent in that case.
The same |earned Judge nust thereafter dispose of the

matters by two separate judgnments. |n deciding each of the
cases, he <can rely only on the evidence recorded in that
particul ar case. The evidence recorded in the cross case

cannot be |ooked into. Nor can the judge be influenced by
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whatever is argued in the cross case. Each case nust be
decided on the basis of the evidence which has been placed
on record in that particular case without being influenced
in any manner by the evidence or argunments urged in the
Cross case. But both the judgments nust be pronounced by
the sane | earned Judge one after the other

How to inplenment the said schene in a situation where
one of the two cases (relating to the sane incident) is
charge-sheeted or conplained of, i nvol ves offences or
of fence exclusively triable by a Court of Sessions, but none
of the offences involved in the other case is exclusively
triable by the Sessions Court. The nagistrate before whom
the former case reaches has no escape fromcommitting the
case to the Sessions Court as provided in Section 209 of the
Code. Once the said case is.committed to the Sessions
Court, ~thereafter it is governed by the provisions subsumed
in Chapter XVIII of the Code. ~Though, the next case cannot
be committed in accordance with Section 209 of the Code, the
magi strate has, nevertheless, power to comit the case to
the Court of Sessions, albeit none of the offences involved
therein is exclusively triable by the Sessions Court.
Section 323 is incorporated in the Code to meet simlar
cases also. That section reads thus:

If, in any inquiry into an offence or atrial before a
Magi strate, it appears to him-at any stage of t he
proceedi ngs before  signing judgnent that the case is one
which ought to be tried by the Court of Session, he shal
commit it to that Court under the provisions ~hereinbefore
contained and thereupon the provisions of ~chapter XVili
shall apply to the comm tnment so nade.

The above section does not make an inroad into  Section
209 Dbecause the forner is intended to cover cases to which
Section 209 does not apply. Wen a magistrate has commtted
a case on account of his |legislative conpul sion by Section
209, its cross case, having no offence exclusively triable
by the Sessions Court, must appear to the magistrate as one
which ought to be tried by the sane Court of Sessions. We
have already adverted to the sturdy reasons why it should be
so. Hence the mmgistrate can exercise the special  power
conferred on himby virtue of Section 323 of the Code when
he commits the cross case also to the Court of Sessions.
Conmitrment under Section 209 and 323 night be through two
different channels, but once they are conmtted their
subsequent flow could only be through the stream channelised
by the provisions contained in Chapter XVIlII

Now we have to deal with the powers of the  Sessions
Court in the light of Section 228 of the Code which says
that when the Sessions Court, after hearing under Section
227, is of opinion that none of the offences presuned to
have been conmitted by an accused is triable by a Court  of
Sessions he is to transfer the case for trial to the Chief
Judi ci al Magistrate.

In this context, we may point out that a Sessions Judge
has the power to try any offence under the Indian Pena
Code. It is not necessary for the Sessions Court that the
of fence should be one exclusively triable by a Court of
Sessions. This power of the Sessions Court can be di scerned
from a reading of Section 26 of the Code. VWen it is
realised that the Sessions Judge has the power to try any
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offence under the Indian Penal code and when a case
i nvol ving offence not exclusively triable by such court is
conmitted to the Court of Sessions, the Sessions Judge has
to exercise a discretion regarding the case which he has to
continue for trial in his court and the case which he has to
transfer to the Chief Judicial Mgistrate. For this purpose
we have to read and understand the scope of Section 228(1)
in the light of the above |l egal position. The sub- section
is extracted bel ow.

If, after such consideration and hearing as aforesaid,
the Judge is of opinion that there is ground for presum ng
that the accused has commtted an of fence which

(a) is not exclusively triable by the Court of session
he my, frane a charge against the accused and, by order
transfer the case for trial to the Chief Judi ci a
Magi strate, and  thereupon the Chief Judicial Magistrate
shall 'try the offence in accordance with the procedure for
the trial of warrant- cases instituted on a police report;

(b) is exclusively triable by the Court, he shall frane
in witing a charge agai nst-the accused.

The enploynent of the word may at one place and the
word shall at another place in the  sanme sub-section
unm stakably indicates that when the offence is not triable
exclusively by the Sessions Court it-is not nandatory that
he should order transfer of the case to the Chief Judicia
Magi strate after framing a charge. |In situations where it
is advisable for himto try such offence in his court there
is no legal obligation to transfer the case'to the Chief
Judi cial Magistrate. One of the instances for not ' naking
the transfer is when a case and counter case have been
conmitted to the Sessions Court and one of those cases
involves an offence exclusively triable by the Sessions
Court and the ot her does not involve any such offence.

In the present case, the Sessions Judge ought not have
transferred the second case to the Chief Judicial Mgistrate
as he did, but he hinself should have tried it in-the manner
indicated in Nathi Lal (supra). To facilitate such a
procedure to be adopted we have to set aside the  order
passed by the Sessions Judge in the second case. W do so.

Resultantly, we allow the appeal arising out of" S.L.P.
(Crl) No.4007 of 2000, and set aside the order of the High
Court as well as the order passed by the Sessions Court by
which the case was transferred to the Chief Judicia
Magi strate. We direct the Sessions Court concerned to try
and dispose of the first case and the second case  in the
manner set out in Nathi Lals case (supra). In viewof the
above direction, the inmpugned order in the appeal arising
out of S.L.P. (Crl.) No.3840 of 2000, wll remain
undi st ur bed.




