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B.N.  AGRAWAL, J.

I have perused the judgnent of nmnmy |[|earned Brother
Pattanai k,J., for whoml| have the highest regard.and while
agreeing with himw th respect to conclusion nos. 1 to 5, |
find nyself unable to agree on conclusion no.~ 6, enunerated

hereunder, wupon which alone decision of “this appeal is
dependent , and observati ons and direction connect ed
therewi th: -

The expression ‘if not already avail ed of used by

this Court in Sanjay Dutt vs. State through CBI Bonbay(ll),
(1994) 5 SCC 410, nust be understood to nean when the
accused files an application and is prepared to offer bai
on being directed. |In other words, on expiry of the period
specified in paragraph (a) of proviso to sub-section (2) of
Section 167 if the accused files an application for bail and
offers also to furnish the bail, on being directed, then it
has to be held that the accused has ~availed of his
i ndef easi ble right even though the Court has not considered
the said application and has not indicated the ‘terns and
conditions of bail, and the accused has not furnished the
sane.

There was nmushroom growth of financial establishnents in
the State of Mharashtra in the recent past. The sole
object of these establishnents was of grabbi ng nobney
received as deposits frompublic, nostly mddle class —and
poor on the prom ses of unprecedented highly attractive
rates of interest or rewards and w thout any obligation to
refund the deposit to the investors on maturity or wthout
any provision for ensuring rendering of the services in kind
in return, as assured. Many of t hese financi a
establishnents had defaulted to return the deposits on
maturity or to pay interest or render the services in kind,
in return, as assured to the public. As such deposits run
into crores of rupees it had resulted in great public
resentment and uproar, creating |law and order problemin the
State of Maharashtra, specially in the city I|ike Minbai
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Wth a viewto curb such unscrupul ous activities of such
financial establishments in the State of Maharashtra, it was
found expedient to mmke suitable special legislation in
public interest and accordingly Maharashtra Protection of
Interest of Depositors (In Financial Establishment) Act,
1999 (hereinafter referred to as ‘“the MPID Act) was enacted
by the Maharashtra Legislature, Section 3 whereof provided
t hat any financial establ i shnent, which fraudul ently
defaults any repaynment of deposit on maturity along with any
benefit in the formof interest, bonus, profit or in any
other form as promsed or fraudulently fails to render
service as assured against the deposit, every person
including the pronoter, partner, director, nmanager or any
ot her person or an enpl oyee responsible for the managenent
of or conducting of ~the business or affairs of such
financial establishment shall, on conviction, be punished
with inprisonment for atermwhich may extend to six years
and wi th fine which may extend to one |ac of rupees and such
financial ‘establishment also shall be liable to a fine which
may extend to one | ac of rupees.

The respondent-State of Maharashtra filed a conplaint in
the Court of the Special Judge, G eater Bonbay, bearing C. R
No. 36 of 1999 for prosecution of the appellant for the
of fences under Sections 406 and 420 of the lndian Penal Code
read with Section 3 of the MPID Act alleging therein that
the appellant was carrying on business as a - sole proprietor
under the nanme and style of Ms.~ C U Marketing, C U
Bhawan, S.V. Road, Andheri (W, Minbai, during the course
of which he «collected about ' Rs. 450 crores from around
29000 depositors under-a schenme floated by him prom sing
thereunder to return the same on maturity ~together with
highly attractive rates of interest, but failed to refund
t he same.

The appellant surrendered before the Special Judge and
was remanded to judicial custody by order dated 17.6.2000.
The period of sixty days as contenplated by proviso to
Section 167(2) of the Code of Criminal Procedure, 1973
(hereinafter referred to as ‘the Code) was —conpleted on
16. 8. 2000. On the next day, i.e., 17.8.2000 an application
for being released on bail was filed on behalf of the
appel l ant before the Special Judge alleging that no chall an
had been filed within the statutory period of sixty days and
as such he was entitled to be released on bail under proviso
to Section 167(2) of the Code. The said ‘application was
rejected by the Special Judge on the sane day saying that
the provisions of Section 167(2) of the Code were. not
applicable to the case on hand as the prosecution was for an
of fence under Section 3 of the MPID Act as well to which the
provi sions of Section 167(2) of the Code had no application.
Thereafter the appellant preferred an application before the
Bonbay High Court which was placed for hearing before a
Di vi si on Bench on 29. 8. 2000 on whi ch date argunent on behal f
of the appellant was concluded and the case was adjourned to
31.8.2000 for hearing |learned Additional Advocate GCenera
representing the State. 1In the neantine, challan was filed
before the Special Judge on 30.8.2000. The Hi gh Court by
its judgment dated 4.9.2000 cane to the conclusion that
proviso to Section 167(2) of the Code was applicable even to
cases filed for prosecution of an accused for offences under
MPI D Act, but as the challan had al ready been filed, in view
of the Constitution Bench judgnent of this Court in the case
of Sanjay Dutt, it was not possible to consider the prayer
for bail made on behalf of the accused on the ground of non
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submi ssion of challan within the period prescribed under
proviso to Section 167(2) of the Code. The Hi gh Court also
pl aced reliance upon other judgnents of this Court.

In order to appreciate the point in issue, it wuld be
useful to refer to the provisions of Section 167(2) of the
Code which run thus:-

S.167(2).- The Magistrate to whom an accused person is
forwarded wunder this section may, whether he has or has not
jurisdiction to try the case, fromtime to tine, authorise
the detention of the accused in such custody as such
Magi strate thinks fit, for a termnot exceeding fifteen days
in the whole; and if he has no jurisdiction to try the case
or commt it for trial, and considers further detention
unnecessary, he may order the accused to be forwarded to a
Magi strate havi ng such jurisdiction

Pr ovi ded that

(a) the Magistrate nmay authorise the detention of the
accused person, otherw se than in the custody of the police,
beyond the period of fifteen days, if he is satisfied that
adequat e grounds exi'st for doing so, but no Magistrate shal
authorise the detention of the accused person in custody
under this paragraph for a total period exceeding, --

(i) ninety days, where the investigation relates to an
of fence punishable with death, inprisonnent for life or
i mprisonnment for a termof not | ess than tenyears;

(ii) sixty days, where the investigationrelates to any
other offence, and, on the expiry of the said period of
ni nety days, or sixty days, as the case may be, the accused
person shall be released on bail if he is prepared to and
does furnish bail, and every person rel eased on bail under
this sub-section shall be deened to be so rel eased under the
provisions of Chapter XXXIIl for the purposes’ of that
Chapter;

(b) no Magistrate shall authorise detention in any
custody wunder this section unless the accused is produced
before him

(c) no Magistrate of the second class; not specially
enmpowered in this behalf by the H gh Court, shall authorise
detention in the custody of the police.

Expl anation 1.- For the avoidance of doubts, it is
hereby declared that, notwi thstanding the expiry of the
period specified in paragraph (a), the accused “shall be

detained in custody so I ong as he does not furnish bail.

Expl anation 11.- If any question arises whether _an
accused person was produced before the Magistrate as
requi red under paragraph (b), the production of the accused
person nmay be proved by his signature on the order
aut hori si ng detenti on.

[ Enphasi s added]

It is settled by series of judgnments of this Court in
the last 25 years that framers of the Code conceived and
desired that after expiry of the period prescribed in
proviso to Section 167(2) of the Code, an accused has to be
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released on bail if no challan is filed because after the
expiry of the statutory period prescribed therein, there is
no power in Magistrate to remand for further custody, but
the same proviso prescribes in clause (a)(ii) that ‘the
accused person shall be released on bail if he is prepared
to and does furnish bail. To be released on bail because
of the default of submi ssion of challan within the statutory
period is a valuable right of the accused, but the franers
of the Code have prescribed a condition in that very proviso
referred to above that this right to be released on bail can

be exercised only on furnishing of bail. Cause (a)(ii) of
proviso to Section 167(2) of the Code not only says that the
accused ‘is prepared to, but also says that the ‘accused

does furnish bail and Explanation | to Section 167(2) of
the Code clearly mandates that notw thstanding the expiry
of the period specified in paragraph (a), the accused shal
be detained in custody so |l ong as he does not furnish bail".
Just to test the scheme of the said provision, can it be
conceived that if the accused is prepared to furnish bai
but does not furnish the sane, even in that eventuality the
court concerned shall direct his release fromcustody only
on the ground that the statutory period of filing the
challan has expired? Therefore, in ny view, for release
from custody both the conditions aforesaid, read with the
Expl anation referred to above, nust be ful fill ed.

The next question to be considered is as to what wll
happen in a case where before any order directing rel ease on
bail is passed or before the bail bonds are furnished a
challan is filed? It is well settled that once challan is
filed, no sooner the court concerned applied its mnd
cogni zance shall be deermed to have been taken. Thereafter
the power to remand the accused is under other provisions of
the Code, including sub-section (2) of Section 309 thereof.
A Constitution Bench of this Court in the case of Sanjay
Dutt while considering correctness of Division Bench
decision of this Court in the case of Hitendra Vishnu Thakur
& Os. Vs. State of Maharashtra & Ors., (1994) 4 SCC 602,
laid down the law in paragraphs 48 and 49 of the |udgnent
whi ch read thus: -

48. We have no doubt that the common stance before us
of the nature of indefeasible right of the accused to be
rel eased on bail by virtue of Section 20(4)(bb) is based on
a correct reading of the principle indicated in  that
decision. The indefeasible right accruing to the accused in
such a situation is enforceable only prior to the filing of
the challan and it does not survive or remai n enforceable on
the challan being filed, if already not availed of. Once
the challan has been filed, the question of grant of bai
has to be considered and decided only with reference to the
nerits of the case under the provisions relating to grant of
bail to an accused after the filing of the «challan. The
custody of the accused after the challan has been filed is
not governed by Section 167 but different provisions of the
Code of Crimnal Procedure. |If that right had accrued to
the accused but it rermained unenforced till the filing of
the challan, then there is no question of its enforcenent
thereafter since it is extinguished the noment challan is
filed because Section 167 Cr.P.C. ceases to apply. The
Division Bench also indicated that if there be such an
application of the accused for release on bail and also a
prayer for extension of tinme to conplete the investigation
according to the proviso in Section 20(4)(bb), both of them
should be considered together. It is obvious that no bai
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can be given even in such a case unless the prayer for
extension of the period is rejected. In short, the grant of
bail in such a situation is also subject to refusal of the
prayer for extension of time, if such a prayer is made. |If
the accused applies for bail under this provision on expiry
of the period of 180 days or the extended period, as the

case mmy be, then he has to be released on bail forthwth.
The accused, so released on bail nay be arrested and
conmitted to custody according to the provisions of the Code
of Criminal Procedure. It is settled by Constitution Bench

decisions that a petition seeking the wit of habeas corpus
on the ground of absence of a valid order of remand or
detention of the accused, has to be dismssed, if on the
date of return of the rule, the custody or detention is on
the basis of a valid order. (See Naranjan Singh Nathawan v.
State of Punjab, AI'R 1952 SC 106; Ram Narayan Singh v.
State of Delhi, “AIR 1953 SC 277 and A K Copal an v.
Gover nment, of India, AIR 1966 SC 816).

[ Enphasi's added]

49. This is the nature and extent of the right of the
accused to be released on bail under Section 20(4)(bb) of
the TADA Act read wth Section 167 Cr.P.C in such a
situation. We clarify the decision of the Division Bench in
Hitendra Vishnu Thakur, accordingly, andif it gives a
different indication because of the final order nade
therein, we regret our inability to subscribe to that view

[ Enphasi s added]

On a bare perusal of |aw enunciated above, it would be
cl ear that the Constitution Bench considered . and in
unequi vocal termns di sapproved the ratio of decision in the
case of Htendra Vi shnu Thakur wherein it was |aid down by a
Division Bench of this Court that if for any reason the
right of the accused to be rel eased on bail under proviso to
Section 167(2) of the Code has been denied then it can be
exercised at a later stage even if.challan is filed after
expiry of the statutory period prescribed. The Constitution
Bench in the aforesaid judgnent has clearly |aid down that
the indefeasible right of the accused ‘is enforceable only
prior to the filing of the challan and it does not survive
or remain enforceable on the challan being filed, if not
already availed of . [Enphasis added]. It has further
[ ai d down that custody of the accused after challan has been
filed is not governed by the provisions of Section 167 of
the Code, but different provisions of the Code. The right
of the accused cannot be enforced after the challan is filed
‘since it is extinguished the monment challan is filed
The case of Sanjay Dutt also referred to the views expressed
by the three earlier Constitution Benches of this Court in
connection with wit of habeas corpus on the ground  that
there was no valid order of remand passed by the court
concer ned. It has reiterated that a petition seeking wit
of habeas corpus on the ground of absence of a valid order
of remand or detention of the accused has to be dismssed if
on the date of the return of the rule the custody or
detention is on the basis of a valid order

[ Enphasi s added] .
If the wit petition filed either under Article 32 or

Article 226 of the Constitution, as the case nmay be, for
issuance of a wit of habeas corpus on the ground that
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accused was under custody without a valid order of renand
has to be dismssed if during the pendency of such a
petition a valid order of renmand has been passed by the
court concerned then the right of an accused claining relief
on the ground that he has a statutory right under proviso to
Section 167(2) cannot be put on a higher footing than the
constitutional right.

Qut of the three Constitution Bench decisions of this
Court referred to above and relied upon in the case of
Sanjay Dutt, in the case of Naranjan Singh Nathawan & Os.
VS. State of Punjab, AIR 1952 SC 106, Patanjali Sastri,
C.J., as he then was, speaking for hinself, M C Mhajan
B. K Mukherjea, S.R Das and Chandrasekhara Aiyar, JJ.,
while considering an application for issuance of wit of
habeas corpus whereby order. of detention issued under
Section 3 of the Preventive Detention Act, 1950 was
chal | enged, |aid down the | aw at page 108 as foll ows: -

Thi's i s“undoubtedly true and this Court had occasion in
the recent case of Makhan Singh v. ~State of Punjab, Petn.
No. 308 of 1951: (AR (39) 1952 S.C.27) to observe ‘it
cannot too often be enphasised that before a person is
deprived of his personal liberty the procedure established
by law nust be strictly foll owed and nust not be departed
fromto the di sadvantage of the person affected.

This proposition, however, applied with equal force to
cases of preventive detention before the conmencenent of the
Constitution, and it is difficult to see what difference the
Constitution makes in regardto the position. -Indeed, the
position is now made nore clear by the express provisions of
S. 13 of the Act which provides that a detention order nay at
any tine be revoked or nodified and that such revocation
shal | not bar the nmaking of a fresh detention order under S
3 against the sane person. Once it is conceded that in
habeas corpus proceedings the Court is to have regard to the
legality or otherw se of the detention at the tinme of the
return and not with reference to the date of the- institution
of the proceeding, it is difficult to hold, in the absence
of proof of bad faith, that the detaining authority cannot
supersede an earlier order of detention challenged as
illegal and nmke a fresh order wherever possible which is
free fromdefects and duly conplies with the requirements of
the law in that behalf.

[ Enphasi s added]

In another Constitution Bench decision of this Court in
the case of Ram Narayan Singh v. The State of Delhi” & Os.,
AR 1953 SC 277, reliance whereupon has al so been placed in
Sanjay Dutts case, again while considering a petition for
i ssuance of wit of habeas corpus, Patanjali Sastri,  C. J.
as he then was, noticed with approval, the | aw already laid
down in the case of Naranjan Singh (supra) and observed at
page 278 thus: -

It has been held by this Court that in habeas corpus
proceedings the Court is to have regard to the legality or
ot herwi se of the detention at the tinme of the return and not
with reference to the institution of the proceedings.

[ Enphasi s added]

Simlarly, again the Constitution Bench in its dictumin
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the fanmous case of A K Gopalan v. Governnent of India,
AIR 1966 SC 816, was considering an application under
Article 32 of the Constitution of India for issuance of a
wit of habeas corpus challenging an order of detention
i ssued under the Defence of India Rules wherein Wanchoo, J.,
speaking for hinself and on behalf of P.B. Gaj endragadkar
C.J., M Hidayatullah, RS. Bachawat & V. Ramawani , JJ.
laid down the law that in dealing with a petition for habeas
corpus the Court has to see whether after the filing of the
Wit and before the date of hearing there was any
intervening factor, neaning thereby that if on the date of
filing of the wit a person was under detention w thout
there being any valid order, but if on the date of hearing a
person was in detention under a valid order, nerely because
the detention on the date of the filing of the petition was
invalid, the sane cannot be a ground for issuance of wit of
habeas cor pus.

It is true that the right of an accused to be released
on bail for default in subnmission of challan is a valuable
and indefeasible right, ~but by the tinme the court is
considering the exercise of the said right if a challan is

filed then the question of grant of bail has to be
considered only with reference to nerits of the case under
the provisions of 'the Code relating to grant of bail after

filing of the challan which viewis consistent with the view
expressed by different Constitution Benches of this Court in
several decades in connection with the issuance of wit of
habeas corpus as well| ‘as for grant of bail

My learned Brother has referred to the expression ‘if
not already availed of referred to in the judgnment in
Sanjay Dutts case for arriving at~ conclusion no. 6.
According to me, the expression ‘availed of does not mean
mere filing of application for bail expressing therein
wi Il lingness of the accused to furnish bail bond. What will

happen if on the 61st day an application for bail is filed
for being released on bail on the ground of default by not
filing the challan by the 60th day and on the 61st day the
challan is also filed by the time the Magistrate is  called
upon to apply his mnd to the challan as well as the
petition for grant of bail? In view of the severa
decisions referred to above and the requirenments prescribed
by clause (a)(ii) of proviso read with Explanation | " to
Section 167(2) of the Code, as no bail- bond has  been
furnished, such an application for bail has to be disnissed
because the stage of proviso to Section 167(2) is over, as
such right is extinguished the monent challan is filed.

In this background, the expression availed of does
not mean nere filing of the application for bail expressing
thereunder willingness to furnish bail bond, but the @ stage
for actual furnishing of bail bond rmust reach. [If challan
is filed before that, then there is no question of enforcing
the right, howsoever valuable or indefeasible it my be,
after filing of the challan because thereafter the right
under default clause cannot be exercised.

In case the court concerned has adopted any dilatory
tactics or an attitude to defeat the right of the accused to
be released on bail on the ground of default, the accused
should inmediately nove the superior court for appropriate
direction. But if the delay is bona fide and unintentiona
and in the neantine challan is filed then in view of the
af oresai d judgments of this Court, such a petition has to be
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di smssed and it cannot be said that the accused has al ready
avai l ed of the right accruing under proviso to Section 167
of the Code. It need not be repeated that the right
accruing under proviso to Section 167(2) of the Code on the
expiry of the statutory period of sixty days cannot be said
to have been avail ed of by mere maki ng of an application for
bail expressing therein willingness to furnish bail, but on
furnishing bail bond as required under clause (a)(ii) of
proviso read with Explanation | to Section 167(2) of the
Code. |If because of any bona fide view or procedure adopted
by the court concerned sone delay is caused and in the
meantime challan is filed, the Court has no power to direct
rel ease under proviso to Section 167(2) of the Code.

The present case, where the prosecution was for an
of f ence under the MPI D Act, being a case of first
i mpression, the Court concerned was of bona fide opinion
that the provisions of Section 167(2) of the Code were not

appl i cabl e. That vi ew of the Special Judge was reversed by
the H gh Court, but before- it could fully apply its mnd
the challan was filed. In this background, | amclearly of

the opinion that the right of the accused to be enlarged on
bail under proviso to Section 167(2) of the Code cannot be

said to have been availed of in the present case.

This being the position, | have no option but to hold
that the Hi gh Court has not conmitted any error in passing
the inpugned order 'so as to be interfered with by this
Court.

Accordingly, the appeal is disnissed.

J. [B.N. AGRAVAL]

MARCH 29, 2001.




