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CASE NO. :
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CHETAN DASS APPELLANT

Vs.
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BENCH:
D. P. Mohapatra & Brijesh Kumar

JUDGVENT:

P I T ... T ... .. T ... .. To.o... .. T ... .. T..J
BRI JESH KUVAR, J.

This is an appeal by the husband challenging the
judgrment and order  passed by the Rajasthan . H gh Court,
uphol ding the judgnent passed by the District Judge,
Sriganganagar, dismissing the -petition of  the appellant

under Section 13 of the H ndu Marriage Act, 1955 praying for
di ssolution of narriage by granting a decree of divorce.

The appellant, Chetan Dass, and the respondent, Snt
Kam a Devi, were married on Novenber 30, 1976 at Vijaynagar, @@
JJJJJIJIIIIIIIIIIIIIIIIIIAIIIIIIIIAIIIIIIIAIIIIIAY
District Ganganagar according to the Hndu rites and@@
JJJJJIJIIIIIIIIIIIIIII
rituals. The appellant was serving as Conpounder in the
Medi cal Health Departnent in the State of Rajasthan. After
the marriage, the respondent was taken to Kirawad, the
original village of the appellant, where she stayed for
about 8-9 nonths. The appellant was posted in Governnent
Hospital in Hanumangarh. He had been visiting his  village
home off and on. According to the appellant, ~since his
village house was a kucha structure wth insufficient
residential accomodation, the respondent was not happy as

she came from better background and standard | of |iving.
Therefore, she had al ways been interested in living with her
parents in Vijaynagar. It is also the case of the appellant

that the parents of the respondent always desired that he
may get himself transferred to Vijaynagar and, for that
purpose, many items of presentations in dowy at the tinme of
marriage, for exanple, bed and beddi ng, sofa set, almrah

and golden jewellery etc. were retained at Vijaynagar. It
was, however, not possible for the appellant to live at
Vi j aynagar. The marriage of DW3, Ravi Kumar, the brother

of Kama Devi, was to take place in Novenber, 1977 and, in
that connection, she left for her parents house at

Vijaynagar in Cctober, 1977. She did not return after the
marriage of her brother despite requests nade by the
appellant and his parents for her return. On the other
hand, it is stated that she started making allegations
agai nst the appellant for |eading an adulterous life. The
appellant felt mentally tortured on such fal se allegations.
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He, therefore, filed an application under Section 13 of the
Hi ndu Marriage Act after about 2 years of the narriage but

| ater the relations between the two inproved. The
appel | ant , therefore, got his petition for di vorce
di smi ssed. Kaml a Devi started living at the residence of
Chetan Dass in Kirawad and they had al so consummated their
marri age. The case of the appellant further is that as
desired by Sm. Kam a Devi, Chetan Dass brought her to
Ganganagar and both started residing in Ganganagar. But

this could not pull on for long and the respondent is said
to have al ways been pressurising the appellant to
permanently reside in Vijaynagar. After some time, Lokuram
father of the respondent, took her back to Vijaynagar. Al
efforts nmade by the appellant, his relatives and nmenbers of
their community failed to persuade Kamla Devi to return to
live with Chetan Dass any nore. According to the appellant,
the brief period-during which Kam a Devi had changed her
attitude and had started living with himwas not a genuine
gesture on her part or an effort to live together rather it
was for ‘the purpose that the appellant got his divorce
petition disnissed. The relations between the two further
deteriorated and a conplaint i's also said to have been filed
by the respondent under Section 494 read with Section 120-B
| PC. According to the appellant, the respondent had been
keeping away from'the conpany of the appellant and had not
been di schargi ng her matrinonial obligations. Such attitude
on her part ultimately resulted in the filing of a petition
by the appellant for restitution of conjugal rights in the
year 1982. The respondent filed her witten statenent
denying the allegations nmade agai nst her and further stated
in the reply that the appellant had been -carrying on
illegitimate relationship with one Ms.© Sosama Thomas, a
nurse in the hospital. According to the appellant, the
al  egati ons nade by the respondent nentally tortured himand
looking to her conduct and behaviour in deserting him
wi t hout any reasonabl e cause, he got the petition anended by
noving an application under Order 6 Rule 17 CPC which was
allowed, nmking a prayer for dissolution of  narriage
converting the petition fromone under Section 9 to Section
13 of the H ndu Marriage Act on 23.7.1986.

The respondent contested the petition-and refuted the
al | egati ons nmde agai nst her. According to her, she  never
objected to or expressed any dissatisfaction on account ~ of
al l eged unconfortable stay at Kirawad. On-the other hand,
she stayed there with the parents of the appellant ~w thout

any objection. Her main grievance was with regard to the
relationship which, according to her, exists between the
appel lant and Ms. Sosamma Thomas who is a nurse in the
hospi tal . The trial court, on the basis of pleadings,

franed two issues :-

(1) Wiether Kamla Devi has deserted the plaintiff
Chetandas for two years prior to the filing of the
application and thus applicant is entitled for a decree  of
di ssol uti on of narriage?

(2) Wiether the respondent Kama Devi treated the
plaintiff Chetandas wth cruelty if so, the plaintiff is
entitled to dissolve his marriage with respondent by decree
of divorce?

The third issue was about the relief to which the
plaintiff may be found entitled to.
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The petitioner-appellant exam ned only hinmself in
support of his case. The respondent besides herself
exam ned her father Lokuram-D. W1, D.W-3 Ravi Kumar, her
brother and D. W- 4 Banwari Lal

The trial court considered the matter in great details
in the background of the evidence available on record. The
respondent Smt. Kanmla Devi stated in her statenent that the

al | egati ons mmde agai nst her that she was unwilling to live
with the petitioner and his parents at Kirawad was
i ncorrect. As a matter of fact, according to her, she had

no conpl ai nt what soever agai nst the parents of her husband
and had been staying there with themin Kirawad w t hout any
difficulty. She also denied the allegations that she wanted
Chetan Dass to live permanently in Vijaynagar. In the year
1980, when the appel l'ant had taken her to Ganganagar to live
with him on the persuasion of - his father and others, the
nurse  Sosamma Thomas was living in the upper storey of the
sanme buil'ding. The sister of Chetan Dass was al so sent to
acconpany the respondent, perhaps with an idea that it may
bring some normalcy in the conduct and behavi our of Chetan
Dass. But despite that, the case of the respondent has been
that Chetan Dass normally lived in the upper storey wth
Sosanmma  Thomas and has been taking his food and sleeping
with her. It was /against all norns and an open defiance to
the matrinmonial relationship. Yet another fact which finds
place on the record is that on theefforts nade at the
i nstance of the father of the respondent, Sosama Thomas was
transferred outside but she didnot go there to join. The
appel l ant again got  her transferred to Ganganagar from
Nachana hospital in District Jaisalnmer. During this period
Sosamma renmained on | eave. All efforts made by Lokuram the
father of the respondent, and the respondent herself went in
vain and the appellant is said to have refused to ' |eave
Sosanmma Thomas t hough, he had made such a prom se before the
ot her people of the community nanely, Narendra Nath Gauri,
his wuncle and others on the basis of which she had gone to
Ganganagar to live with him The father of the respondent
nanmely, D.W1l- Lokuram stated in his statenment that so |ong
as his daughter stayed in Kirawad, she never nade any
conpl ai nt agai nst the behavi our of her in-Iaws.

The appellant only admtted that Sosamma Thomas was a
nurse posted in Ganganagar hospital and he knew her only as
one of the menber of the staff. He had not denied that he
resided at 160, Mikherjee Nagar in Sriganganagar. But he
feigned his ignorance about the fact that Sosamma Thonas was
also living in the same building in the upper . storey in
Ganganagar. The trial court has al so observed that he could
not deny that his sister Rajrani, who was sent to live with
them in Ganganagar, had conplained to his parents about his
rel ati onship with the nurse Sosamma Thomas. The trial court
al so observed that the petitioner did not exam ne -any
witness in support of his case nor even his brother, sister
or parents. The respondent had conme out with a definite
assertions that in Ganganagar, she was living with Rajrani
the sister of Chetan Dass who had acconpanied her to
Ganganagar whereas Chetan Dass was practically living in the
upper storey in the roomof Sosamma Thomas and had been
taking his food and sleeping there only. The court bel ow
had also observed that Rajrani could very well throw sone
light on the state of affairs on this point.
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The respondent, Snt. Kamla Devi, also denied the

al | egation that she wanted Chetan Dass to live i n@G@
JJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

Ganaganagar or she expressed any dissatisfaction on her part @@
JJJJJIIIIIIIIIIIIIIIIIIIIIIIIII]
about the standard of living of Chetan Dass in his village
Kirawad. None of the relations of the appellant nanely, the
parents or brothers or sisters made any conplaint against
the behaviour of Kam a Devi, besides her brother, D W-4
Banwari Lal had al so supported her case.

The trial court thus considering all the evidence and
the facts and circunmstances of the case, cane to the@
JJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAII
conclusion that there existed illegitimate relationship@@
JJJJJIIIIIIIIIIIIIIIIIIIIIIIIII
bet ween  Chetan Dass  and Sosanmma Thomas. The affair was
since prior to the marriage which continued even thereafter.
It is further held that in-such circunmstances, it is not
possi ble for —any self- respecting woman to live wth her
husband. Besi des the findings as indicated above, it has
also been found that the main allegation made by the
appel | ant about desertion by Snt. Kam a Devi, on the ground
that his house at Kirawad was in bad condition and their

standard of |iving was unsatisfactory and that she wanted
him to permanently shift to Vijaynagar, was incorrect and
basel ess. Consi deriing certain decisions, the |earned Judge

held that where a wife refuses to live with the husband
havi ng rel ati onship with anot her worman, in such a situation

the conduct of the w fe cannot be terned as wilful desertion
of her husband. The reasons thus given by the respondent
for keeping away fromthe company of her -husband has been
found to be valid whereas the reasons assigned by the
appellant for his wife being not ready to live wth him
have been found to be false. " The trial court thus  refused
to grant decree of divorce by dissolving the narriage.

In the appeal preferred by the appellant-in the Hi gh
Court, the findings recorded by the trial court have been

uphel d. The Appellate Court al so made an observation that
in the facts and circunstances of the case, the best
evidence would have been of the persons living in the

nei ghbourhood of the couple in Sriganganagar and t he
evidence of petitioners father and his sister Rajrani as

they are said to be aware of the adulterous behaviour of the
petitioner-appellant. In our view, the said observation is
quite correct. Rajrani, the sister of the  appellant,
acconpani ed the respondent to live with the couple nanely,
Chetan Dass and Kama Devi, her brother and “his wfe
respectively. There is no dispute that she lived with them
According to the respondent, the appellant had practically
been living, having his nmeals and staying by night, in the
upper storey of the house in occupation of Sosamma Thonmas.
The Appellate Court was perfectly justified in observing
that the evidence of the appellants sister would have been

quite <crucial. But she was not produced by the brother in
support of his case. The father of the appellant also did
not cone to his rescue by entering into the witness box for
his son who could very well support the case of the
appellant at least to the extent, if it was true, that the
respondent was unhappy due to the alleged unsatisfactory
living condition in Kirawad. From the side of t he
respondent, her father and brother had entered into the
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witness box and nothing seens to have been elicited to
di shelieve their statenents or establish that they were
taking shelter wunder falsehood. No presunption can be
rai sed that they have given false evidence in favour of the
respondent being her close relations or her own kith and
ki n. Apart fromthose persons, D.W-4 also supported her
case. The |learned Appellate Court, in our view, rightly
cane to the conclusion that the relief could not be granted
to the appellant by passing a decree of divorce by
di ssolving the marriage on the ground that the marri age had
br oken down irretrievably.

Learned counsel for the appellant has vehenently urged
that the facts and circunstances of the case clearly show
that the relationship  between the respondent and the
appel l ant has totally broken and there seens to be no chance
of retrieval at all. He has also enphasised on the fact
that a long period  has lapsed since the marriage was
perfornmed’ in-the year 1976. They lived together only for a
short stint. Initially the respondent stayed in Kirawad
i mredi ately after the marriage and remained there for 8 or 9
nonths and later in the year 1981 when she went to live with

the appellant in Sriganaganagar. |t was also for a period
of about three nonths. ~ The rest of the period they Ilived
apart. In such circunstances, it is subnitted that it will

serve no purpose to prolong the agony and it may only be
appropriate that the bond of marriage be snapped by granting
a decree of divorce and the parties nay feel relieved and
pass rest of the period of their life peacefully.

During the course of the-arguments, |learned counsel for
the appellant, so as to showthat the allegations nade
agai nst the appellant about having illegitimate relationship
with Sosama Thomas, submitted that the appellant is ' stil
prepared to keep the respondent Kamla Devi wth him
According to him the appellant never refused to live wth
her. In reply, |earned counsel for the respondent submtted
that the respondent was also prepared to live ‘with the
appel l ant provided that he discontinued his relationship
with Sosama Thomas. The hol | owness of the subnission that

the appellant was still prepared to keep the respondent with
him is quite apparent. It is on the record that it was on
sone undertaking that the respondent was taken to Ganganagar
by the appellant to live wth him but there she was

subjected to humiliating treatnment nmeted out to her by the
appellant hinself having his food only in the room of
Sosamma  Thonas and staying there during night |leaving his
wife and sister alone on the ground floor. With this kind
of attitude, the offer as nmmde on behalf of the appellant is
too shallow to deserve any serious thought. At the sane
time, the condition on which the respondent is prepared to
live with himseens to be quite justified, that is to say,
she is still prepared to live with him provided he behaves
and snaps his relationship with the other woman. It is
apparent that it is the own conduct of the appellant which
lead the respondent to live separate from the appellant.
None el se, but the appellant alone, is to be blanmed for such
an unhappy and unfortunate situation. The findings of
facts, as recorded by the two courts below, do not deserve
to be disturbed in any nmanner nor they have been seriously
assai |l ed before us.

As observed earlier, the | earned counsel for the
appel lant has nmerely stressed for grant of relief on the
ground that the marriage has completely failed and has
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irretrievably broken. In connection with this subni ssion

it my be observed that it all depends on the facts and
circunstances of the case as to in which case it would be
appropriate to grant the relief as prayed.

Matrimonial matters are matters of delicate human and
enotional relationship. It demands nutual trust, regard,
respect, love and affection wth sufficient play for
reasonable adjustnents with the spouse. The relationship
has to conformto the social norms as well. The matrinonia
conduct has now come to be governed by Statute franed,
keeping in view such nornms and changed social order. It is
sought to be controlled in the interest of the individuals
as wel | as in broader . perspective, for regul ating
matri moni al norms for making of a well knit, healthy and not
a disturbed and porous society. Institution of marriage
occupi es an inmportant place and role to play in the society,
in general. Therefore, it would not be appropriate to apply
any submission of irretrievably broken nmarriage as a
straight jacket formula for grant of relief of divorce.
This aspect has to be considered in the background of the
ot her facts and circunstances of the case.

Learned counsel /for the appellant has placed reliance on
certain decisions in support of his request to grant the
relief on the ground that the marriage has irretrievably
broken down. The decision of this Court reported in (1993)
4 SCC 232 [Chanderkala Trivedi (Sm). VS. Dr. S. P.
Trivedi] has been cited. The facts of ~this . case are
peculiar in nature. The husband filed a petition for
divorce on the ground of cruelty at the hands of the wife.
The wife, in reply, made allegations of adultery against the
husband whereas the husband had nade allegations | agai nst
undesi rable association of the petitioner-wife with 'young
boys. The trial court though dism ssed the petition but
found that the behaviour of the wife was not that of a H ndu
married woman. This has been the finding of all the courts
bel ow. There were thus counter allegations of = adulterous
life of the husband with another lady doctor ~whereas
undesirable association of the wife with other young boys.
As observed earlier, the findings were recorded by all ~the
three courts and the Hi gh Court in appeal granted the relief
of divorce on the ground of cruelty. This Court, ~however,
ordered for deletion of the findings recorded in the
judgrments of all courts against the wife but maintained the
decree of divorce and dism ssed the appeal. Such facts and
circunstances of the case relied upon by the appellant. are
not applicable to the present case. The factual position is
entirely different. Both the parties, according to 'their
respective allegations, have been sailing in the sane boat.
Looking to the facts and circunstances of the case, this
Court ordered for deletion of the findings against the wife
while rmaintaining the decree. This case, in our view, -has
no application to the present case.

The other case cited by the learned counsel for the
appellant is reported in (1995) 2 SCC 7 [ Romesh Chander vs.
Savitri  (Sm.)]. |In that case, at the very outset, it may
be observed that the Order was passed considering the facts
and circunstances of the case in exercise of power under
Article 142 of the Constitution. Allegations were made by
the wife against the husband about his mixing wth
undesirable girls but no evidence was given to support those
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al l egations nor the sane were found proved. The husband
however had expressed his renorse on his conduct and negl ect
of his wife. 1t was considered that where the nmarri age had
broken down enptionally and practically, looking to such
facts and circunstances, the marriage was di ssol ved
exerci sing powers under Article 142 of the Constitution

Yet another case relied upon by the | earned counsel for
the appellant is reported in (1984) 4 SCC 90 [ Smt. Sar o]
Rani vs. Sudarshan Kumar Chadha]. In our viewthis case is
also not applicable to the present case. The husband did
not obey the decree of restitution of conjugal rights
obtained by his wife to which he had not objected but |ater
on, he filed a petition for divorce under Section 13
(1-A)(ii) on the ground that one year had passed from the
date of decree of restitution of conjugal rights but no
actual co-habitation had taken place between the parties. A
pl ea was rai sed that the husband was taking advantage of his
own w ong as he had not resuned his natrinonial relationship
even after the decree of restitution of conjugal rights
instead filed a petition for divorce, that the parties had
not cohabited even after one year of passing of the decree.
This Court observed that a decree of restitution of conjuga
rights was executabl e and further " observed that the
expression in order to be a wong within the neaning of
Section 23(1)(a) the conduct alleged has to be sonething
nore than nmere disinclination to agree to an offer of
reunion, it nust be nisconduct serious enough to justify
denial of the relief to which the husband or'the wfe is
otherwise entitled to. On facts also, it was found that
such a plea was not entertainable since no newfacts were
brought on record even by neans of an-anendnent ‘that the
husband had, by way of a schene, agreed for passing of a
decree of restitution of conjugal rights with a view to
ultimately claim divorce by not resuming the nmatrinonia

rel ati onshi p. In the present case, the allegations of
m sconduct of adulterous behavi our have definitely been made
by the wi fe which have been found to be correct. Hence,

this case would al so be of no help to the appellant.

Learned counsel for the respondent subnits that in
certain situations, relief would be denied to the petitioner
where it is found that he is taking advantage of his own
wong for the purposes of making out a case to obtain the
decree. He has drawn our attention to Section 23(1) Clauses
(a), (b) and (e) of the H ndu Marriage Act which are quoted
bel ow:. -

23. Decree in proceedings.- (1) In any proceeding
under this Act, whether defended or not, if the Court is
satisfied that

(a) any of the grounds for granting relief exists and
the petitioner except in cases where the relief is sought by
hi m on the ground specified in sub-clause (a), sub-clause

(b) or sub-clause (c) of clause (ii) of section 5 any
way taking advantage of his or her own wong or disability
for purpose of such relief, and

(b) where the ground of the petition is the ground
specified in clause (i) of sub-section (1) of Section 13,
the petitioner has not in any nanner been accessory to or
connived at or condoned the act or acts conplained of or
where the ground of the petition is cruelty the petitioner
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has not in any manner condoned the cruelty, and
(c)
(d)

(e) there is no other legal ground why relief should not
be granted, then, and in such a case, but not otherwi se, the
Court shall decree such relief accordingly.

In the present case, the allegations of adulterous
conduct of the appellant have been found to be correct and
the courts bel ow have recorded a finding to the sane effect.
In such circunstances, in our view, the provisions contained
under Section 23 of “the Hndu Mrriage Act would be
attracted and the appellant would not be allowed to take
advantage of his~ own wong. Let the things be not
m sunderstood nor any perm ssiveness under the law be
inferred, ~ allowi ng an erring party who has been found to be
SO by ‘recording of a finding of fact in judicia
proceedi ngs, that it would be quite easy to push and drive
the spouse to corner and then brazenly take a plea of
desertion on the part of the party suffering so long at the
hands of the wrong-doer and wal k away out of the matrinonia
alliance on the ground that marriage has broken down. Lest
the institution of nmarriage and the matrinoni al bonds get
fragile easily to be broken which may serve the purpose nost
wel cone to the waong-doer who, by heart, wished such an
outconme by passing on the burden of his wong-doing to the
other party alleging her to be the deserter leading to the
br eaki ng poi nt.

In this case, we also find that the respondent \is stil
prepared to live even at this stage of ‘her life wth the
appel lant but rightly on the condition that the appellant
di sassoci ates hinself from Sosama Thomas. There has @ been
no cause of grievance or any allegation of objectionable
behavi our by any one except the neek plea put forward by the
husband that she was dissatisfied with the living conditions
at Kirawad and she wanted himto live-in Vijaynangar. Such
al | egati ons have been found to be incorrect. She-also lived
in Ganganagar. Had only living in Kirawad been the problem

there was no occasion for her to be dissatisfied in 1iving
in Sriganganagar, at |east none has been indicated by the
appel | ant .

In this case, the avernents made in the petition for
obtaining a decree for divorce, nanely, desertion on._the
part of the wife wi thout any reasonabl e cause have not been
found to be correct. The petition was liable to be
di smssed on that ground alone. The defence  of the
respondent for having a justified reason to |live away from
the husband has been found to be correct. Behaviour of the
appel lant certainly falls in the category of m sconduct - on
his part. In such circunstances, it is too much on his part
to claimthat he be given the advantage of his own wong and
be granted a decree of divorce on the ground of desertion on
the part of his wife who is still prepared to live with him
provided he snaps his relationship with the other woman.
Sim|lar offer had al so been nmade on behal f of the appellant,
which, we have already dealt in the earlier part of the
Judgnent . He perhaps prefers to snap relationship with the
respondent rather than with Sosanma Thomas. A decree of
divorce on the ground of marriage having been irretrievably
broken cannot be granted in the facts and circunstances of
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the case as indicated above.

In the result, the appeal has no nerit and
di smissed with costs which is assessed as Rs. 10, 000/ -.

it

is




