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A renowned hospital in the Metropolis of Mdras

(Chennai) has been caricatured in a newspaper as the
abattoir of human kidneys for trafficking purposes. Wen
the Director of the Hospital conplained of defanmation, the
publ i sher of the newspaper sought shelter under the unbrage
that the libel is not against the Director personally; but
agai nst the hospital only and hence he cannot fee
aggrieved. The accused/publisher, who raised the objection
before the trial court, on being sumopned by the court to
appear before it, succeeded in stalling the progress of the
trial by clinging to the said contention which the'tria
magi strate has upheld. But the H gh Court of WMadras

di sapproved the action of the magistrate and directed the
trial to proceed. Hence the accused has cone up to this
Court by filing the special |eave petition. But after
hearing the | earned senior counsel, who argued for the
appel lant, we did not find the necessity to wait for the
respondent - conplainant to reply to those argunents as the
appeal is only liable to be dismissed in |imne

The conpl ai nant (respondent in this) stated that he is
running a hospital as its Director under the nane "K J.
Hospital". He clainmed to be the Honorary Overseer Adviser
of Royal College of Physicians and Surgeons of G asgow in
UK. His grievance in the conplaint is that a news item was
publ i shed by the "Madras Times" on 21.3.1991 cont ai ni ng

hi ghly defamatory inmputations against his hospital. The
sai d newspaper is a daily published and circul ated by the
appel lant as its editor. The passage which, according to
the conplainant, is defamatory to himhas been quoted in
the conplaint. It is extracted bel ow

"It is stated that the hospital used to

stealthily deprive of its patients of one of

their kidneys when they were admitted for

m nor operations. Wnen who were admtted

for caesarian operation had one of their

ki dneys renoved wi thout their know edge.

More than 120 wonen have so far been
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affected by this trading in kidneys. It is
reported that the ki dneys were |ater
exported to Mal aysia. The hospital has
engaged brokers to the lure in the needy
poor to part with one of their kidneys for a
hefty sum The nefarious activity has been
goi ng on for many nonths now. "

So the conplaint was filed by the respondent before

the Court of Metropolitan Magistrate for the offence under
Section 500 of the IPC. The magistrate, who took

cogni zance of the offence, issued process to the appellant.
It seens, the appellant is interested in taking up his

def ence and contentions-only.in a pieceneal manner. At the
first instance, he approached the H gh Court for quashing
the compl aint on the ground that the nagistrate ought to
have exanined all the w tnesses for the conpl ai nant before
i ssuing the process to the accused. The H gh Court

di smi ssed hi's petition and repelled his contention on that
score as per an order passed in Crl.O P. No.2189/93
Thereafter the appellant noved the trial court for

di scharging himfrom the proceedi ngs for which he raised
two other contentions. The first ambng themis that the
publication did not amobunt to defamati on, second anpbng them
is that "K.J. Hospital" is a private |inted conpany
whereas the conplainant is a private individual who had no
locus standi to file the conplaint:

On the first contention, the trial nmagistrate found

that the inmputations are "derogatory remarks about 'the
hospital". The | earned magi strate upheld the second
contention for which he made the fol |l owi ng observations:

"Even though the respondent hinself admts
in his conplaint that Dr. K Jagadeesan is
the Director of K J. Hospital, nere

adnmi ssion by the conpl ai nant cannot give him
the status of Director of the hospita

wi thout the Article of Association duly

regi stered in the Conpany Law Board under

I ndi an Compani es Act. Therefore, onus is on
the respondent to prove that he is the
Director of K J. Hospital, and he has the

| ocus standi to file this conplaint. The
respondent has not di scharged the onus that
he is the Director of K. J. Hospital and so
he has failed to prove that he has | ocus
standi in filing the conplaint against the
petitioner."

The trial magistrate, on the above reasoning,

di scharged the appellant as per its order dated 10.2.1995.
The conplainant filed a revision before the H gh Court of
Madras chal |l engi ng the aforesaid order of discharge. A
singl e Judge of the H gh Court reversed the order and
restored the crimnal proceedings to reach its |ogica

cul mnation in accordance with law. It is the said order
of the Hi gh Court which the appellant/accused is
chal | engi ng now. The |earned single Judge noticed that the
trial court has already recorded evidence of two w tnesses
for the prosecution. He did not consider the points found
against by the trial court, instead he observed that the
trial court in a sunmons case cannot di scharge the accused
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after passing over to the stage of evidence. According to
the | earned single Judge, the accused should have filed the
application for discharge i mediately after he entered
appearance and if he has not done so he could not do it
after the court has noved to the stage of evidence taking.
VWhat the | earned single Judge has stated on that aspect
reads as foll ows:

"If such an application is filed before the
court inmediately after entering appearance
bef ore commencenent of the trial as

envi saged in Chapter XX Cr.P.C. the petition
is maintai nable. But now, the stage has
passed and the evidence of two witnesses on
the side of prosecutionwas recorded and at
this stage in the absence of any provision
for discharge of the accused the nagistrate
ought not to have di scharged the accused and
he shoul d 'have allowed the trial to flowin
accordance with the established procedure."

The appel | ant questioned the aforesaid view of the

| earned single Judge on the strength of Section 258 of the
Code of Crimnal Procedure (for short 'the Code'). It nust
be pointed out that the offence under Section 500 of the
IPCis triable as a summpns case in accordance with the
provi sions contained in Chapter XX of the Code. Sections
251 to 257 of that Chapter deal with the steps to be
adopted fromthe comencenent upto cul m nation of the
proceedi ngs in sumobns cases.  One of the normal rules in
sunmons cases is that once trial started, it should reach
its normal cul mination. But Section 258 is included in
that chapter in the formof an exceptionto the aforesaid
normal progress chart of the trial in sumons cases. It is
useful to extract the section here:

"258. Power to stop proceedings in.certain
cases.- |In any sumopns case instituted

ot herwi se than upon conplaint, a Mgistrate
of the first class or, with the previous
sanction of the Chief Judicial Magistrate,
any other Judicial Mgistrate, may, for
reasons to be recorded by him stop the
proceedi ngs at any stage without pronouncing
any judgnment and where such stoppage of
proceedings is nade after the evidence of
the principal wtness has been recorded,
pronounce a judgment of acquittal, and in
any other case, rel ease the accused, and
such rel ease shall have the effect of

di scharge. "

Sunmons cases are generally of two categories. Those

i nstituted upon conplaints and those instituted otherw se
than upon conplaints. The latter category woul d incl ude
cases based on police reports. Section 258 of the Code is
i ntended to cover those cases bel onging to one category
alone i.e. "sumopns cases instituted otherw se than upon
conplaints". The segnent separated at the |last part of the
section by the words "and in any other case" is only a sub-
category or division consisting of "summons cases
instituted otherw se than upon conplaints". That sub-
category is not intended to cover all sumopbns cases ot her
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than those instituted on police report. In fact, Section
258 vivisects only "summons cases instituted otherw se than
on conplaints" into two divisions. One division consists
of cases in which no evidence of material wtness was
recorded. The section permits the court to acquit the
accused prematurely only in those sunmons cases instituted
ot herwi se than on conpl aints wherein the evi dence of
material wi tnesses was recorded. But the power of court to
di scharge an accused at midway stage is restricted to those
cases instituted otherw se than on conplaints wherein no
material w tness was exam ned at all

The upshot of the above i's that Section 258 of the

Code has no application to cases instituted upon
conplaints. The present is a case which was instituted on
conplaint. Hence the endeavour made by the accused to find
hel p from Secti on 258 of 'the Code is of no avail

Shri Siva Subramaniam | earned senior counsel for the
appel | ant', contended that the inputations contained in the
publication conpl ai ned of are not per se defamatory. After
readi ng the inputati ons we have no doubt that they are
prima facie libellous: The only effect of an inputation
bei ng per se defamatory is that it would relieve the
conpl ai nant of the /'burden to establish that the publication
of such inputations has |lowered himin the estinmation of
the right thinking nenbers of the public. However, even if
the inputation is not per se defamatory, that by itself
woul d not go to the advantage of ‘the publisher, for, the
conpl ai ni ng person can establishon evidence that the
publication has in fact anmpunted to defanmmtion even in
spite of the apparent deficiency. So the appellant cannot
contend, at this stage, that he is entitled to discharge on
the ground that the inputations in-the extracted
publication were not per se defamatory.

The contention focussed by the learned seni or counse

is that the respondent, who filed the conplaint, has no

| ocus standi to conplain because he is only a Director of
K.J. Hospital about which the publication was made and t hat
the publication did not contain any |libel against the
conpl ai nant personally. It is not disputed that the
conplainant is the Director of K J. Hospital. Explanation
2 in Section 499 of the IPC reads thus:

"Expl anation 2.- It nmay anount to defanmation

to make an inputati on concerning a conpany

or an association or collection of persons

as such.”

In view of the said Explanation, it cannot be di sputed

that a publication containing defamatory inputations as
agai nst a conpany woul d escape fromthe purview of the

of fence of defamation. |f the defamation pertains to an
associ ati on of persons or a body corporate, who could be
the conplainant? This can be answered by reference to
Section 199 of the Code. The first sub-section of that
section alone is relevant, in this context. It reads thus:

"199. Prosecution for defamation.- (1) No
court shall take cogni zance of an of fence
under Chapter XXl of the Indian Penal Code
(45 of 1860) except upon a conpl aint nade by
some person aggrieved by the offence.”
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The col | ocation of the words "by sone persons

aggrieved" definitely indicates that the conplai nant need
not necessarily be the defaned person hinself. Whether the
conpl ai nant has reason to feel hurt on account of the
publication is a matter to be determined by the court
dependi ng upon the facts of each case. |If a company is
descri bed as engaging itself in nefarious activities its

i mpact would certainly fall on every Director of the
conpany and hence he can legitimately feel the pinch of it.
Similarly, if a firmis described in a publication as
carrying on offensive trade, every working partner of the
firmcan reasonably be expected to feel aggrieved by it.

If K J. Hospital is a private limted conpany, it is too
farfetched to rule out any one of its Directors, feeling
aggri eved on account of pejoratives hurled at the conpany.
Hence the appell ant cannot justifiably contend that the
Director of the K J. Hospital would not fall within the

wi de purview of "sone person aggri eved” as envi saged in
Section 199(1) of the Code.

The | earned seni or counsel nade a |ast attenpt to save

the appellant from prosecution on the strength of the
decision of this Court in K'M Mathew vs. State of Kerala
{1992 (1) SCC 217}. 1n that case prosecution agai nst Chief
Edi tor was quashed for want of necessary avernments in the
conplaint regarding his role in the publication. That part
of the decision rests entirely on the facts of that case
and it cannot be inported to this case. It is pertinent to
point out, in this context, that the appellant did not have
any such point either when he first noved the H gh Court
for quashing the proceedings or when he noved the tria
court for discharge. Hence it is too |late inthe day for
rai sing any such point, even apart from non-availability of
that defence to the appellant on nerits.

We, therefore, dism ss this appeal




