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Nenp noriturus praesunmitur nmentire __ No one at the point of
death is presunmed to lie. A man-wll not meet his Maker with a lie in
his nmouth __ is the philosophy in |aw underlying admttance in
evi dence of dying declaration.. A dying declaration nade by person
on the verge of his death has a special sanctity as at that sol em
nonent, a person is nost unlikely to make any untrue statenent.

The shadow of inpending death is by itself the guarantee of the truth

of the statement nmade by the deceased regarding the causes or
circunstances |leading to his death. ~ A dying decl aration, therefore,

enj oys al nobst a sacrosanct status, as a piece of evidence, coming as it
does fromthe mouth of the deceased victim Once the statenent of

the dying person and the evidence of the witnesses testifying to the
same passes the test of careful scrutiny of the Courts, it becones a
very inmportant and a reliable piece of evidence and if the Court is
satisfied that the dying declaration is true and free from any
enbel | i shnment such a dying declaration, by itself, can be sufficient for
recordi ng conviction even without |ooking for any corroboration_is

the statenment of |aw sumed up by this Court in Kundula Bal a
Subrahmanyam Vs. State of A P., (1993) 2 SCC 684. The Court

added - such a statenent, called the dying declaration, is relevant and
admi ssible in evidence provided it has been nmade by the deceased

while in a fit mental condition. The above statenent of |aw, by way of
preanble to this judgnent, has been necessitated as this appeal

putting in issue acquittal of the accused respondents froma charge
under Section 302/34 IPC, seeks reversal of the inpugned judgnent

and invites this court to record a finding of guilty based on the singular
evi dence of dying declaration nmade by the victim The law is well
settled: dying declaration is adm ssible in evidence. The admssibility
is founded on principle of necessity. A dying declaration, if found
reliable, can formthe basis of conviction. A court of facts is not
excluded from acting upon an uncorroborated dyi ng declaration for
finding conviction. A dying declaration, as a piece of evidence, stands
on the sane footing as any other piece of evidence. It has to be

judged and appreciated in the light of the surrounding circunstances

and its weight determined by reference to the principles governing the
wei ghing of evidence. It is, as if the naker of the dying declaration
was present in the court, nmaking a statenment, stating the facts
contained in the declaration, with the difference that the declaration is
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not a statenment on oath and the nmmker thereof cannot be subjected to
cross-exam nation. |If in a given case a particular dying declaration
suffers fromany infirmties, either of its own or as disclosed by other
evi dence adduced in the case or circunmstances conmng to its notice,

the court may as a rule of prudence | ook for corroboration and if the
infirmties be such as render the dying declaration so infirmas to prick
the conscience of the court, the same may be refused to be accepted

as formng safe basis for conviction. |In the case at hand, the dying
decl arations are five. However, it is not the nunmber of dying

decl arations which will weigh with the court. A singular dying

decl aration not suffering fromany infirmty and found worthy of being
relied on may formthe basis of conviction. On the other hand if every
i ndi vidual dying declaration consisting in a plurality is found to be
infirm the court would not be persuaded to act thereon nerely

because the dying declarations are nore than one and apparently

consi stent.

The deceased Janak Kunari. di ed an unnatural death on
8. 3. 1982 havi ng sustai ned extensive burn injuries on 7.3.1982. She
was aged ‘about 25 years at the tinme of her death. Six years before
the date of the incident she was nmarried to the accused Om Prakash.
The couple had a fenal e child aged about 5 years at the tinme of the
incident. They livedwith Snt. Ram Pyari and Kumari Shakuntala, the
two co-accused and respectively nother and sister of the accused Om
Prakash. Unfortunately, Janak Kumari and Om Prakash coul d not
carry on well and their marital relationship suffered a jolt so nuch so
that on 14.11.1980 on a conplaint nade by Janak Kunari an offence
under Section 385 I'lPC and Section 4 of Dowy Prohibition Act was
regi stered at P.S. Pahar Ganj, Del hi against these three accused
persons. However, the case was consigned to record room on
9.3.1982 under the order of the Metropolitan Magistrate. There were
di vorce proceedings also initiated by Om Prakash agai nst Janak Kunari
whi ch ended in a conpronise in Decenber 1981 whereunder Janak
Kumari joi ned back the matrinonial home.

On 7.3.1982 at about 7.20 a.m the accused Om Prakash
i nforned the police control roomon tel ephone that his w fe had set
herself unto fire having poured kerosene oil on herself. This
information was received by S.|I. Badri Nath, PW19 who directed the
police control roomvan (PCR Van) to rush to the place of the incident.
Si mul t aneously he conveyed nmessage to P.S. Pahar Ganj where it was
recorded in the Roznantha, Exhibit PW14/E. —SI Ramesh Chand Gar g,
PW 21 was handed over a copy of Exhibit PW4/E for necessary
action. ASI Shiv Charan PW5 reached the residence of the accused
persons along with the PCR van. SlI Ranesh Chand Garg, PW21
al ong with constabl e Raghbir Singh had al so reached there. The three
brought the victimJanak Kumari to LNJP Hospital at 8.10 a.m | Janak
Kumari was attended to by Dr. C.M Khanijau, PW.

On way fromthe residence of accused persons to the hospital,
Janak Kurmari made a dying declaration to ASI Shiv Charan, PW5.
This is her first dying declaration. Another dying declaration was made
by Janak Kumari to Dr. C.M Khanijau, PW which was recorded by
himas Exhibit PW9/A Sl Ranesh Chand recorded a statenent of
Janak Kurmari between 9 and 10 a.m This is the third dying
decl aration, Exhibit PW21/A At the request of SI Ranesh Chand, Ajit
Shrivastava, Sub-Divisional Magistrate, PW16 reached the hospita
and recorded the statenent of Janak Kunmari between 1.30 and 1.45
p.m This statement, Exhibit PW16/A is the fourth dying declaration
Ki shan Lal, PW3, the brother of the deceased reached the hospital at
about 5.30 p.m and to himJanak Kumari made a statenment which is
the fifth dying declaration

Al the three accused persons were arrested by the police on
7.3.1982 itself. The half-burnt clothes of the deceased whi ch she was
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wearing at the tinme of the incident as also the clothes of the accused,
Om Prakash which were seized soon after the incident were sent to

CFSL. Both the sets of clothes were found to contain residue of water
and kerosene oil

Janak Kumari succunbed to her injuries and died at about 12
noon on 8. 3.1982. Post-nortem on her body was conducted by Dr.
B.N. Reddi, PW2.

On conpl etion of the usual investigation, the details whereof are
not very material, a challan under Section 302/34 of the IPC was filed
agai nst the three accused persons. Charges were franmed under
Section 302/ 34 of the |IPC agai nst each of the three accused persons
who pl eaded not guilty. The prosecution exam ned 21 wi tnesses. 4
wi tnesses were exam nedin defence. We will refer to the rel evant
parts of the testinony at appropriate places. The |earned Additiona
Sessi ons Judge having neticul ously exam ned the prosecution
evi dence and having subjected each of the dying declarations to
judicial scrutiny found none of themworthy of reliance so as to base
convi ction thereon either collectively or individually. On 31.1.1985 the
| ear ned Additional Sessions Judge recorded a verdict of not guilty and
acquitted all the three accused persons.

The State CGovernment has not filed any appeal putting in issue
the acquittal of the accused-respondents. However, Snt. Laxm, the
not her of the deceased Janak Kumari, filed a special |eave petition
under Article 136 of the Constitution before-this Court. Leave was
gr ant ed.

Bef ore taking up each of the dying declarations for consideration
we will briefly set out the prosecution case as energing fromthe
evi dence adduced so as to appreciate the worth of the dying
declarations. W would also set out the nature of the injuries suffered
and the condition of Janak Kumari ~after-the incident i.e. during the
time wen she is said to have nade dyi ng decl arati ons.

The prosecution case opened with the statement of PWL Trishla

Kumari, aged 23 years, a close nei ghbour of the accused persons. She
was friendly with the deceased being al nost of the sanme age and was
often talking to her. She stated that though at one point of time Janak
Kurmari and the accused Om Prakash had indul ged into litigation and
Janak Kumari had left the matrinonial hone but after her returning

back a few nonths before the date of the incident they were |living well
havi ng sorted out their differences. At about 7 a.m on-the date of the
i nci dent while she was busy collecting water fromthe tap inside her
house she heard the cries of Janak Kumari and she cane out. She

saw Janak Kumari burning. She threw water from her bucket on Janak
Kurmari and got the fire extinguished. The accused persons were al so
trying to extinguish the fire. Om Prakash accused had hel ped Janak
Kumari in putting on a gown in place of her clothes which were burnt.

Om Prakash had al so put a bl anket over Janak Kumari-with a viewto
extinguish the fire. There are two very inportant disclosures made by
her. Firstly, she stated, that before Janak Kumari |eft Om Prakash and
the litigation started, Janak Kumari used to stand in the street and
often abuse her in-laws. The other fact, revealed by her, is that after
her return although apparently Janak Kumari and Om Prakash were

living well having sorted out their differences yet once Janak Kunari
had confided in this wtness by telling her that she would kill herself
and get the accused persons inplicated.

The five dying declarations made by the deceased on 7.3.1982,
i.e. the date of the incident, pressed by the | earned counsel for the
appel lants as reliable so as to provide basis for convicting the accused
persons are as under: -
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S. No. Ti ne To whom
1. Bet ween 7. 30 PWs, Shiv Charan, ASlI in the PCR Van

am and 8 a.m

2. At 8.10 a.m PV, Dr. C.M Khanijau (Ex.PV®-A)

3. Between 9 & 10 a. m PW21, Ramesh Chand, SI (Ex. PV21-A)

4, Between 1.30 & 1.45 p. m PWL6 Ajit Srivastava, SDM ( Ex. PWL6- A)

5. Bet ween 5.30& 6 p.m. PWB, Kishan Lal (oral)

Bef ore taking up the individual dying declarations for
consi deration we woul d place on record the physical and nenta
condi tion of the deceased soon after the incident and before her death,
i.e. at the time when the dying declarations are said to have been
made. The deceased brought-in the PCR van to casualty depart ment
of LNJP Hospital was admitted indoors by PW Dr. C M Khanijau. He
exam ned the patient. According to Dr. Khanijau, Janak Kunari had
superficial burns involving front of trunk, both thighs, arns, part of
face and neck, scalp and hair. Her pul se was 102 per mnute. The
pupils were nornmal ‘and reacting to light. The area of burns was 80-
90% approxi mately. 'He gave the patient injection tetanus toxides and
injection pathedine 75 ml intra muscular and admtted the patient in
burns ward for detail ed exam nation and treatnent. = On being
transferred to burns ward fromcasualty at 9 a.m, she was placed in
charge of PW8, Dr. |I.N Tiwari, Plastic Surgeon. According to Dr.
Tiwari, Janak Kumari was admtted as a case of 85% deep burns and
dehydration. She was to be inter alia on heavy sedation, anti biotics
and intra venus fluids. According to the case sheet of Janak Kumari,
mai ntained in the burn ward of ‘the hospital, Ex. PWS8-A, and proved
by Dr. I.N Tiwari, PWS8, Janak Kunmari was under intense pain. Her
tongue was dried. Her hands were burnt and the skin of the hands had
peel ed off. There was a conplete |oss of fluid and she was gasping for
breath. Her condition was constantly deteriorating. She expired on
8.3.1982 at 12.10 p.m

PW2 Dr. B.N Reddy, Associate Professor, Departnent of
Forensi ¢ Medi ci ne, conducted the post nortem examination on the
body of deceased Janak Kumari at 10 a.m on 9.3.1982. Dr. Reddy
found extensive superficial burns spread over alnost all the parts of
the body. The cuticular |ayer peeled off fromnost of the areas of
burns and i nunpeel ed areas, specially over the front of abdonen, was
bl ackish. Al the burns were ante-nortem The diagranms of the body
of Janak Kumari marked Ex. PW2-B drawn by Dr. B.N “Reddy go to
show t hat Janak Kumari had 85% burn injuries. Her neck, mouth and
both Iips were al so burnt.

The abovesai d condition of the deceased has been noted by the
| earned trial Judge also and dealt with in his judgment. We will refer
back to this aspect and its inmpact on the credibility of dying
decl arati ons where necessary. W now take up and deal with each of
the dying decl arations individually.

First dying declaration - nade to PW Shiv Charan, ASI,
between 7.30 and 8 a.m

PW9 Badrinath, SI, was on duty at Police Control Roomat 7.20
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a.m on 7.3.1982 when he received an information from Om Prakash,
accused, to the effect that his wife had set herself to fire by sprinkling
kerosene oil over herself. The information was recorded as

Ex. PWL9/ A,  He sent the PCR van to the place of the incident by
instructing PW Shiv Charan, ASI. Shiv Charan stated that on his
reaching the place of the incident and finding Janak Kumari in a burnt
condition, the latter told himthat her husband, nother-in-law and
husbands sister had burnt her by pouring kerosene oil on her. 1In the
PCR van a register is nmaintained terned as roznancha. The

nessages received and transmitted at and fromthe PCR van are

entered in the register. The witness was asked to produce the register
for which purpose he sought for tine fromthe court. The cross-

exam nati on was deferred on 12.10.1982 and resuned on 1.8.1984.

On the adjourned date of hearing the witness did not produce the
roznancha and stated that the sane was not traceable The wi tness

does not explain why it was not traceable. Nothing has been brought

on record to show if an inportant docunent |ike roznantha

mai nt ai.ned i n PCR Van was m ssing what was follow up action, if any

and whether this fact was brought to the notice of senior officials and
any record of such mssing of docunent cane into existence.

The statenent of this witness-was recorded during investigation

Shiv Charan, PWsb has admitted during cross-exam nation that the fact
that he had enquired from Janak Kumari as to how she got burnt and
what the victimhad tol'd himwere not stated by himto the

i nvestigating officer when his statenent was recorded. No reason has
been assigned for this material om ssion, though his statenment was
recorded bel atedly on 31.5.1982.

A suggestion was given by defence during cross exam nation of

this witness that he having reached the place of the incident, had
nmade on the spot enquiries fromdifferent persons of nei ghbourhood,

i ncludi ng Trishna Kumari, PWL, and he had come to know t hat Janak
Kumari had conmitted suicide by pouring kerosene oil on herself and

it was so recorded in the PCR van roznantha and that is why it was
being withheld fromthe court. Be that as it may, the fact remmins that
PWs Shiv Charan, ASI, had proceeded to the place of 'the incident on
being i nformed of a suicide having been conmitted by a wonan. If a
story to the contrary - a positive information of an attenpt to commt
nmur der by burning and that too having been received fromthe nouth

of the victimhad cone to the know edge of PWs Shiv Charan, ASI,

then that shoul d have been recorded in the roznantha and al so

flashed to the Police Control Room Neither the PCR van roznantha

has been produced nor such information conveyed to the Contro

Room and/or police station. If only a dying declaration was nade by
Janak Kurmari to this witness then in the ordinary course of the things,
message woul d have been transmtted pronptly by ASI Shiv Charan to

the Police Control Room and woul d have been recorded as a first

i nformati on report of the incident disclosing commssion of a

cogni zabl e of fence by specified accused persons. The onmission in the
police statenent of Shiv Charan is fatal to his testinmony. Ranmesh
Chand SI, PW1, had reached the place of incident before Janak

Kurmari was lifted fromher house and renoved to hospital. The

al | eged dyi ng decl arati on made to Shivcharan PW nust have cone to

the know edge of Ramesh Chand SI who sent the rukka Ex. PW4/A to

the police station. This rukka al so does not make any nention of any
such dyi ng decl aration having been nade by Janak Kumari. In our
opi ni on, the sole testinony of PW Shiv Charan, ASI uncorroborated

by any ot her evidence as to a dying declaration, inplicating the three
accused persons having been nade by the victimto him is difficult to
believe in the facts and circunstances of the case. The first dying
decl aration, therefore, stands discarded.

Second dying declaration - made to PMW@ Dr. C. N. Khanijau at
8.10 a.m vide Ex.PV®-A
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This is a dying declaration, so called; it is no dying declaration
inthe eye of law. It would be a nisadventure to spell out a dying
decl aration nade by the victimfromthe statenent of Dr. C N
Khanijau. All that he has stated is this nuch that Janak Kumari was
brought to casualty ward by Shiv Charan, ASI with the alleged history
of being burnt by husband, nmother-in-law and sister-in-law after
pouring kerosene oil, after attenpting to strangul ate her with rope.

Dr. Khanijau has nowhere in his statement deposed to having talked to
Janak Kumari nor has he deposed to Janak Kumari havi ng made any

di scl osure or declaration to the witness. A reading of the statement of
the witness shows that such history may have been given to him by

ASI, Shiv Charan who had acconpanied the injured to the casualty

ward. Strangely enough, the information given by Shiv Charan, ASI to
Dr. Khanijau goes on to add the injured having been attenpted to be
strangul ated with rope before having been set on fire. This m sleading
i nformation nust have had an enbellishing effect on the nedico-Iega
exam nation of the injured by Dr. Khanijau. He went on to record that
on |l ocal examnation of the neck there were marks of rope on the
anterior ‘half of the neck. However, Dr. B.N Reddy, PW2, who
performed the aut opsy, has conmpletely belied Dr. Khanijau on this
point. He has stated that there were no strangulation ligature mark
caused by rope on the neck of the victim There was no evi dence of
ligature strangul ation. ~There was no bruise in the neck nuscles and
no fracture of neck bones and cartilages. It is thus clear that there
was no dyi ng decl aration nade by the injured Janak Kumari to Dr.
Khanijau. Rather it appears that there was sonmeone attenpting to
devel op a story of Janak Kumari having been attenpted to be
strangul at ed before she received burn injuries.

Third Dying-Declaration - nmade to PW21, Ramesh Chand, S
between 9 & 10 a.m vide Exhibit PW21/A

Accordi ng to Ramesh Chand, PW1 the police had swng into
action on account of an information having been received regarding a
worman havi ng set herself on fire. W have disbelieved and di scarded
the prosecution case as to the injured Janak Kumari 'havi ng nade any
decl aration to PW Shivcharan ASI between 7.30 and'8 a:m  That
bei ng so, at the tine when Ramesh Chand, S| interrogated Janak
Kumari and recorded her statenment till then he had not received any
information fromany one else as to the injured Janak Kumari having
been set on fire by any one el se than herself, that is to say, by her
husband, nother-in-law and sister-in-law. On the contrary he adnits
that when he visited the place of the incident upon an information
havi ng been conveyed to himby the PCR van he made enquiries from
the nei ghbours and t he persons of nei ghbourhood present at the scene
of the incident who were 3 or 4 persons in nunmber, none had told him
of Janak Kumari having been set on fire by the accused persons.
When he recorded the statenent of Janak Kumari the doctor attending
on her was not present in close vicinity of Janak Kumari or this wtness
but he was certainly present in the burns ward. He did not have the
statenment Exhibit PW1/A attested by the doctor. The statenment is a
detail ed statenent and purports to have been signed by the deceased.
Bel ow t he statenent Ranmesh Chand, SI has made an endor senent
that the doctor (not nanmed) had given in witing patient is fit - for
giving statenent. However, such an endorsenent nade by any
doctor has not been proved before the Court.

Ranesh Chand SI states that at the time of recording the
statement G ucose drip was being given to Janak Kumari and the
si gnature was obtai ned when she was |ying on the bed.

We have al ready noted herei nabove that at 9 a.m, before the
statenment Exhibit PW1/ A was recorded by Ranesh Chand, SI the
pati ent had reached under the care of Doctor |.L. Tiwari who had kept
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her on heavy sedation on account of 85% deep burns and dehydration
whil e her condition was constantly deteriorating. Dr. B.N Reddy, PW
12 opined that neck, mouth and |ips of the deceased were burnt.

The records of the burn ward show that the hands of the injured were
al so burnt and the skin of the hands had peeled off. In such condition
of the injured we have grave doubts, as the trial court has al so
expressed, if the injured could have nade a detailed statenent to
Ranmesh Chand, SI and coul d have put her signature on the sane. The

| earned Sessions Judge, who tried the case, has arrived at the
followi ng finding, supported by reasons, based on detailed eval uation
of evi dence :

Until and unless it is proved that at the tine of the

maki ng of the dying declaration the deceased was al so

nental |y sound and physically fit to nmake a statenent the

dyi ng decl aration cannot be accepted. It is clear fromthe

evi dence on record that at the time of the making of the

dyi ng decl aration Exts. PW1/A and PW6/A the deceased

Sm . Janak Kumari was neithter nmentally nor physically

fit to make any statenent.

The | earned Sessi ons Judge has in his judgnent noted the
guestion which remai ned unanswered, as under: -

Ever since Snt. Janak Kumari was taken to the hospita
her general condition remained poor and it continued to
deteriorate till she ultimtely died by the noon of
8.3.1982. Under these circumnmstances how coul-d Smt

Janak Kumari make her dying decl arations Exts. PW1/A

& PW6/A. Then her hands were burnt and the skin of

t he hands had peel ed off, then how coul d she have signed
Exts. PW6/A and PW1l/ A So on account of all these
facts the dying declarations Exts. PW6/A & PW21/ A al so
do not inspire confidence.

Havi ng oursel ves eval uated the evi dence i ndependently we do

not feel inclined to disagree with the finding of the trial court in this
regard specially in view of the absence of medical evidence show ng

that Janak Kumari was in a fit physical and nmental ‘condition between

9 and 10 a.m on the date of the incident to nake the statenent.

Fourth dying declaration - recorded by PW6 Ajit Shrivastava,
SDM between 1.30 and 1.45 p.m vide Exhibit P.W16/A

According to Ajit Shrivastava he was working for one nonth as
Sub- Di vi si onal Magistrate (SDM. He was holding his court when Sl
Ranmesh Chand cane to himin his court and requested himto record

the statement of Janak Kumari. There was no request nmade in
witing. It was the first and the | ast dying-declaration recorded by him
till the date of his exam nation before the Court. He had not recorded

any other dying-declaration in any case at the request of the police.
Ajit Shrivastava adnitted that Ranmesh Chand, S| often used to cone

to him To test the veracity of the witness he was confronted with the
fact that 7.3.1982 was a Sunday and he was not in the court room but
at his honme and therefore what was being stated by himwas false. To
this suggestion the witness responded by saying that he could not say
if it was Sunday because sonetines he had to go to the court even on
Sundays. He was again asked if he could tell any reason for his visit
to court on 7.3.1982, a Sunday? The answer was in negative.

However, he hastened to add that it was perhaps to clear the pending
work. The fact remains that the statement Exhibit PW 16/B recorded
by this witness is again a detailed one and in a narrative form The
narration of the incident is generally on the sane lines as is to be
found contained in the statement Exhibit PW21/ A recorded by Ranesh
Chand, SI. At the end of the statement Shri Ajit Shrivastava records
as the words of Janak Kumari - | have given this statenent in ny ful
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consci ousness and senses. Read over to me and found correct. This
statenent, Exhibit PW 16/ A al so does not bear any endorsenent by

any doctor either in charge of the burns ward attending on the victim
or present in the hospital verifying the physical and nental condition
of the injured so as to make the statenent.

Wil e discussing the third dying declaration, Exh. PW21/A we
have already stated that we have on the nmaterial available on record
grave doubts if the injured Janak Kunari was in a position to nake
any statenment or to sign the sane between 9 & 10 a.m The sane
observation applies with added force to the statenent Exhibit PW6/B
which is said to have been recorded between 1.30 and 1.45 p.m on
the sanme day. Added force - we say - because the nmaterial avail able
on record shows that the condition of the injured Janak Kumari was
continuously deteriorating and obvi ously between 1.30 and 1.45 p.m
she nust have been in a condition nore worse than what she was in
between 9 and 10 a.m

According to the dying decl aration Exhibit PW1/A there was a

scuffl e between the deceased and the accused Om Prakash on the

ni ght preceding the date of the incident while according to the dying
decl arati on Exhibit PWG6/A such scuffle had taken place in the
nmor ni ng soon before the victimwas set on fire. The recital that the
statenment was being given (by the injured) in full consciousness and
senses recorded in/Exhibit PWM6/A is belied by the nedical evidence.
These are additional factors casting doubt on credibility of dying
decl arati on Exh. PW6/A.

Absence of nedical evidence to showif Janak Kumari was in a

fit state of m nd and physical condition to have at all made a

statenent and signed the sane, doubtful setting of the place - court or
hone - wherefromthe inexperienced SDM acconpani ed t he

investigating officer to record the statenment, inconsistency though a

bit little with the earlier statenent and prima faci e unsustainable truth
of some of the recitals contained in the statenent do not permt the
consci ence of the Court to accept the dying declaration Exh. PW6/A

as safe to act upon.

Fifth dying-declaration (oral) - made to PW3, Kishan 'La
between 5.30 and 6 p.m

PWB, Kishan Lal is the brother of the deceased Janak Kumari .

According to him he having learnt of the incident reached the hospita
at about 5.30 or 6 p.m where Janak Kumari was adnitted and on her
enquiry the injured Janak Kumari reveal ed to himthat her husband,

not her-in-law and sister-in-law had poured kerosene on her and set
fire unto her. He did not know that any offence was registered
regardi ng the incident and was under investigation. Yet he did not try
to contact, or give information to, the police which would have been
his ordi nary natural conduct on | earning such ghastly incident having
taken place with his sister. Kishan Lal adnitted that he never
informed to the police what was told to himby Janak Kumari. Such
conduct of the witness is fatal to reliability and acceptance of any
dyi ng-decl aration by the deceased having been nade to him

Mor eover, we al so have grave doubts if Janak Kunari was in a position
to speak and nake statement to Kishan Lal at about 5.30 or 6 p. m

A dyi ng-decl arati on not being a deposition in Court, neither
made on oath nor in the presence of the accused and therefore not
tested by cross-exam nation is yet adnmissible in evidence as an
exception to the general rule against the adm ssibility of heresay. The
adm ssibility is founded on the principle of necessity. The weak points
of a dying declaration serve to put the court on its guard while testing
its reliability and i npose on the court an obligation to closely
scrutinise all the relevant attendant circunstances. [see Tapi nder
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Singh Vs. State of Punjab - 1971 (1) SCJ 871]. One of the

i mportant tests of the reliability of the dying declaration is a finding
arrived at by the Court as to satisfaction that the deceased was in a fit
state of mind and capabl e of making a statenent at the point of tine
when the dying declaration purports to have been made and/ or

recorded. The statenent may be brief or longish. It is not the Iength
of the statenment but the fit state of mind of the victimto narrate the
facts of occurrence which has relevance. |If the court finds that the

capacity of the nmaker of the statement to narrate the facts was

i mpaired or the court entertains grave doubts whether the deceased

was in a fit physical and nental state to nake the statement the court
may in the absence of corroborate evidence | ending assurance to the
contents of the declaration refuse to act on it. |In Bhagwan Das Vs.
State of Rajasthan - AIR 1957 SC 589 the | earned Sessions Judge

found inter alia that it was inprobable if the maker of the dying

decl aration was able to talk so as to make a statenent. This Court
whi | e uphol ding the finding of the | earned Sessions Judge held the

dyi ng-declaration by itself insufficient for sustaining a conviction on a
charge of ‘murder. I'n Kake Singh @ Surendra Singh Vs State of

MP.- AR 1982 SC 1021 the dying declaration was refused to be acted
upon when there was no specific statenment by the doctor that the
deceased after being burnt was conscious or could have made

coherent statement. In Darshan Singh Vs. State of Punjab - AR

1983 SC 554 this Court found that the deceased coul d not possibly

have been in a position to nake any kind of intelligible statenment and
therefore said that the dying declarati on could not be relied on for any
purpose and had to be excluded from consideration. In NMhar Singh

and Os. etc. Vs. State of Punjab -~ A'R 1981 SC 1571 the dying

decl arati on was recorded by the investigating officer. This Court
excluded the sane from consideration for failure of the investigating
officer to get the dying declaration attested by the doctor who was

all eged to be present in the hospital or any one else present.

A dying declaration made to a police officer is adm ssible in
evi dence, however, the practice of dying declaration being recorded by
i nvestigating officer has been di scouraged and this Court has urged
the investigating officers availing the services of Magistrate for
recordi ng dying declaration if it was possible to do so and the only
exception is when the deceased was .in such a precarious condition
that there was no other alternative | eft except the statenment being
recorded by the investigating officer or the police officer later on relied
on as dying declaration. In Munnu Raja and Anr. Vs. The State of
Madhya Pradesh - AIR 1976 SC 2199, this Court observed -
i nvestigating officers are naturally interested in the success of the
i nvestigation and the practice of the investigating officer hinmself
recording a dying declaration during the course of an investigation
ought not to be encouraged. The dying declaration recorded by the
investigating officer in the presence of the doctor and sone of the
friends and rel ations of the deceased was excluded from consideration
as failure to requisition the services of a Magistrate for recording the
dyi ng decl aration was not explained. |In Dalip Singh Vs. State of
Punjab AIR 1979 SC 1173 this Court has pernitted dyi ng declaration
recorded by investigating officer being admtted in evidence and
consi dered on proof that better and nore reliable nmethods of
recordi ng dyi ng declaration of injured person were not feasible for
want of time or facility available. It was held that a dying declaration
in a nurder case, though could not be rejected on the ground that it
was recorded by a police officer as the deceased was in a critica
condition and no other person could be available in the village to
record the dying declaration yet the dying declaration was |eft out of
consideration as it contained a statenment which was a bit doubtful.

The princi pal accused Om Prakash had himself inforned the
police of the incident. |In fact, he was the first to give any information
relating to the incident to the police. Unfortunately, none of the
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accused could have escorted the victimto the hospital nor could
remai n present by her side as the case diary reveal ed (as has been
noticed by the trial court) that the accused persons were arrested on
the sane day. The house of the accused persons which is the site of
the incident is situated in a thickly populated locality in a narrow | ane
where the houses are |located |like a cluster. The nei ghbours nust

have col |l ected soon at the place of the incident. This is borne out from
the statenment of Shiv Charan, ASI who had nade on the spot

inquiries. None of the neighbours has been exan ned excepting

Trishla Kumari, PW to whomthe injured Janak Kumari has not nade

any statenent inplicating the accused persons although she had the
opportunity of doing so. W have also dealt with each of the five
dyi ng declarations to find out their worth. W have found the second
dyi ng declaration to be no dying declaration, the first and third ones
havi ng been nade to police officers associated with investigation and
al so not worthy of credence. W have disbelieved the fifth dying

decl aration said to have been nade to PWB, Krishan Lal. W have

found it not safe to act on the fourth dying declaration said to have
been nade to a Magistrate as we entertain grave doubts if the injured
Janak Kumari was in a position to make any statenent at the tine at
which this fourth, as alsothe third and the fifth dying declarations are
all eged to have been nmade. W have found some inconsistency

between the statements said to have been made by the injured Janak
Kumari and recorded as third and fourth dying declaration. W have
al so found that fromthe begi nning there was an effort to develop a
story of Janak Kumari’ havi ng been attenpted to be stragul ated which
story finds a nention in the record as prepared by Dr. Khanijau but

whi ch story has been found to be false. None of the five statenents
attributed to Janak Kumari and coming fromthe nouth of different

wi t nesses has been hel d wort hy of being accepted and acted upon as
dyi ng declaration so as to forma safe basis to base conviction of the
accused thereon. W find ourselves not persuaded to reverse the

wel | -reasoned finding of not guilty recorded by the trial court and
convert the same into a finding of guilty sinply because the
statenments alleged to be dying declarations are five in nunber.

Needl ess to say there is no other shred of evidence connecting the
accused with the crinme.

It appears that the marriage between the accused Om Prakash

and the victim Janak Kumari proved to be a failure and all efforts at
restoring and re-establishing the matrinonial home had failed | eadi ng
to utter frustration in the mnd of Janak Kumari. She probably felt
convinced in her mnd that she had no other escape except to finish
hersel f which course woul d al so enabl e her avengi ng her grievance and
settling scores with the accused persons whom she thought were
responsi ble for spoiling her Iife and | eading her into i Mmense nisery.
She had indicated what was transpiring in her . mnd to Trishla Kumari,
PWL. The possibility of her commtting a suicide and inplicating the
accused persons cannot be ruled out in the facts and circunstances of
the case as avail able on record.

For the foregoing reasons, the appeal is dismssed. The
judgnent of acquittal, along with the findings recorded by the tria
court, is maintained.




