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Even after noticing that the trial proceedings in the

case had al ready undergone a very protracted career
rangi ng over a period of 9 years to reach its finale, a

Di vi sion Bench of the Hi gh Court of Madhya Pradesh has now
ordered that the whol e exercise should be repeated over
again and then reach a fresh conclusion. It seens |earned
Judges of the H gh Court felt helpless to do otherwise. In
the prol ogue of the inpugned judgnment the Division Bench
bewai | ed like this: This case has sluggished for nearly 9
years and the end is not in sight as directions for a
retrial seens inevitable. Ws it such a hel pl ess
situation that by no means repetition of the whole hog is
un- prevent abl e?

We shall now briefly sketch the background of this

appeal. On 26.8.1991 an incident happened in which one
Undaria was nurdered and three others were wounded. The
police, after investigation, charge-sheeted el even persons
in respect of the said incident for various offences

i ncluding Section 302 read with Section 149 | PC and Section
3(2) of the Schedul ed Castes and Schedul ed Tri bes
(Prevention of Atrocities) Act (for short the SC/ ST Act).
The case started in January 1992 before the court of the
Addi ti onal Sessions Judge, Dhar (M P.) which was the
specified court as per Section 14 of the said Act. The
court framed charges against all the el even persons for the
af orenmenti oned of fences and proceeded with the trial. In
the words of the Division Bench of the Hi gh Court after a
protracted trial for about five years the el even persons
were convicted under Sections 148, 323, 302/149 of the IPC
and sentenced to various punishments including inprisonment
for life, as per the judgment pronounced on 23.8.1996.

Al'l the el even convicted persons filed appeal before
the H gh Court of Madhya Pradesh. It was during the
pendency of the said appeal that Supreme Court decided the
case in Gangul a Ashok vs. State of A P. {2000 (2) SCC 504}
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in which it was held that commttal proceedings are
necessary for a specified court under the SC/ ST Act to take
cogni zance of the offences to be tried. But the |ega
position which held the field in the State of Madhya
Pradesh till then was the sanme on account of a judgment
pronounced by a Division Bench of the High Court of Madhya
Pradesh in Meerabhai vs. Bhujbal Singh {1995 Crim nal Law
Journal 2376 (MP)}. But the said |egal position was
changed in the said State when a Full Bench of the Hi gh
Court of Madhya Pradesh overrul ed the aforesaid dictumby a
judgment reported in Anand Swaroop vs. Ram Ratan (1996 M P.
Law Journal 141). The Full Bench held that Section 193 of
the Code of Crimnal Procedure does not apply to
proceedi ngs under the SC ST Act and comrittal orders are
not required. The Full” Bench, in order to prevent
repetition of trials already held or started, took the
precauti onary measure of directing that when cogni zance
has al ready been taken on the basis of conmttal orders it
is not necessary for the courts to retrace their steps or
to take cogni zance afresh. The said judgrment of the Ful
Court was delivered on 23.8.1995.

When this Court pronounced judgrment in Gangul a Ashok
(supra) the | egal position adopted by the Division Bench of
the Madhya Pradesh Hi gh Court in Meerabhai (supra) got
revived and the Full /Bench decision (supra) got eclipsed.
Taki ng advantage of the decision of this Court all the
convi cted persons filed I.A 288 of 2000 before the High
Court seeking quashrment of the trial proceedings on the
ground that the trial was w thout jurisdiction inasmnuch
as the specified Court of Sessions did not acquire
jurisdiction to take cogni zance of and try the case, in the
absence of it being committed by a nmagistrate. By the

i mpugned judgnent the Division Bench of the H gh Court
uphel d the said contention and ordered the entire tria
hel d by the court bel ow shall stand quashed and the tria
court is directed to return the charge-sheet and the
connected papers to the prosecution for re-subm ssion to
the magi strate for further proceedings in accordance with
law. The State of Madhya Pradesh has hence filed the
appeal by special |eave.

It is true, this Court held in Gangul a Ashok (supra)

that neither in the Code nor in the Act is there any
provi si on what soever, nor even by inplication, that the
speci fied Court of Sessions (Special Court) can take
cogni zance of the offences under the Act as a court of
original jurisdiction without the case being committed to
it by a magi strate. This Court expressed the view that
the Special Court under the SC ST Act is essentially a
Court of Sessions which can take cogni zance of offence in

accordance with provisions of the Code. In other words the
conpl ai nt or charge-sheet cannot be laid directly before
the Special Court under the Act. It nust be renenbered

that in the afore-cited case the accused noved the Hi gh
Court for quashing the charge on the ground that charge-
sheet was laid directly before the specified court. Such
noti on was made before the trial started in that case. The
H gh Court accepted his contention and directed the charge-
sheet and connected papers to be returned to the police who
was to present the sane before a magistrate for the purpose
of committal to the Special Court. The said view of the

Hi gh Court was upheld as legally correct by this Court in
Gangul a Ashok (supra).
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The present is a case where accused did not raise any
guestion, when they were heard at the time of franming the
charge, that the court cannot proceed without comitta

made by a nagistrate. Nor did they raise such a plea at
any stage either before or after the evidence was recorded
by the trial court. The convicted persons thought of

rai sing such a contention only when they found the decision
of this Court in Gangula Ashok (supra) as useful to them

The real question is whether the Hi gh Court

necessarily shoul d have quashed the trial proceedings to be
repeated again only on account of the declaration of the

| egal position made by Suprene Court concerning the
procedural aspect about the cases involving offences under
the SC/ ST Act. A de novo trial should be the last resort
and that too only when such a course becones so desperately
i ndi spensable. It should be linmted to the extrene exigency
to avert a failure of justice. 'Any om ssion or even the
illegality inthe procedure which does not affect the core
of the caseis not a ground for ordering a de novo trial
This is because the appellate court has plenary powers for
re-eval uating or re-apprai sing the evidence and even to
take additional evidence by the appellate court itself or
to direct such additional evidence to be collected by the
trial court. But to replay the whol e | aborious exercise
after erasing the bulky records relating to the earlier
proceedi ngs, by bringing down all the persons to the court
once again for repeating the whol e depositions would be a
sheer waste of tine, energy and costs unless there is

m scarriage of justice otherwse. Hence the said course
can be resorted to when it beconmes unpreventabl e for the
purpose of averting a failure of justice. The superior
court which orders a de novo trial cannot afford to

overl ook the realities and the serious impact on the
pendi ng cases in trial courts which are cramed with
dockets, and how nuch that order would inflict hardship on
many i nnocent persons who once took all the troubles to
reach the court and deposed their versions in the very sane
case. To themand the public the re-enactnment of the whole
| abour m ght give the inpression that law is nore pedantic
than pragmatic. Law is not an instrument to be used for
inflicting sufferings on the people but for the process of
justice dispensation.

Learned counsel for the appellant cited the decision

of this Court in State of HP. vs. Gta Ram {2000 (7) SCC
452} when this Court had to consider an order passed by a
singl e Judge of the High Court directing retrial of a
sessions case. The following is what this Court observed
t hen:

W are distressed to note that |earned

Si ngl e Judge was not told by the governnent
advocate of the fall out of such a view, if
taken by the Single Judge, that it neans al
the witnesses once exam ned in full should
be call ed back again, and the whol e chief-
exam nati on, cross-exam nation, re-

exam nati on and questioning of the accused
under section 313 of the Code, hearing
argunents, then exam nation of defence

wi t nesses further, again final argunents to
be heard and preparation of judgnment once
again. The very object underlined in
Section 465 of the Code is that if on any
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technical ground any party to the crinina
proceedi ngs is aggri eved he nust raise the
obj ection thereof at the earliest stage. If
he did not raise it at the earliest stage he
cannot be heard on that aspect after the
whol e trial is over.

Shri Sushil Kumar Jain, |earned counsel for the
respondent s/ accused submtted that the said decision, on
the facts, cannot be applied because in that case the
specified court under the SC/ St Act had taken cogni zance of
the of fence of Section 376 IPC along with Section 3 of the
said Act only after the said case was conmitted to that
court. But while fram ng the charge the court dropped the
of fence under the SC/ST Act and the | PC of fence al one was
included in the charge and finally the court convicted the
accused of that offence. The view taken by the H gh Court
in that case (that the specified court has no jurisdiction
to try an I PC of fence w t hout any offence under the SC ST
Act al so being tagged therewith) was found to be wong. O
course there is difference between that case and this case.
Nonet hel ess, the aforesaid distinction on the facts of this
case is hardly sufficient to side-step the legal principle
adunbrat ed therein,

The counsel for the State nade an endeavour before the

H gh Court in this case to sustain the trial court
proceedi ngs on the strength of Section 465 of the Code.
Though the said contention has been mnuted by the |earned
judges in the inpugned judgnent they did not advert to the
said contention at any stage of the judgnent for a

consi deration. W may point out that | earned counsel  for
the appellant - State while arguing in this Court banked
mai nly on Section 465 of the Code for averting a repetition
of the protracted trial proceedi ngs-once again

Section 465 of the Code falls within Chapter XXXV

under the caption Irregul ar Proceedings. The chapter

consi sts of seven sections starting with Section 460
containing a catal ogue of irregularities which the

| egi sl ature thought not enough to axe down concl uded
proceedings in trials or enquiries. Section 461 of the Code
contai ns anot her catal ogue of irregularities whichin the

| egi sl ative perception woul d render the entire proceedings
null and void. It is pertinent to point out that anong the
fornmer catal ogue contains the instance of a magistrate, who
is not enpowered to take cogni zance of offence, taking
cogni zance erroneously and in good faith. The provision
says that the proceedi ngs adopted in such a case, though
based on such erroneous order, shall not be set aside
nerely on the ground of his not being so enpowered.

It is useful to refer to Section 462 of the Code which
says that even proceedi ngs conducted in a wong sessions
division are not |liable to be set at naught nmerely on that
ground. However an exception is provided in that section
that if the court is satisfied that proceedi ngs conducted
erroneously in a wong sessions division has in fact
occasioned a failure of justice it is open to the higher
court to interfere. Wiile it is provided that all the

i nstances enumerated in Section 461 woul d render the
proceedi ngs voi d, no other proceedings would get vitiated
i pso facto nmerely on the ground that the proceedi ngs were
erroneous. The court of appeal or revision has to exam ne
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specifically whether such erroneous steps had in fact
occasioned failure of justice. Then al one the proceedi ngs
can be set aside. Thus the entire purport of the provisions
subsunmed in Chapter XXXV is to save the proceedi ngs |inked
wi th such erroneous steps, unless the error is of such a
nature that it had occasioned failure of justice.

We have to exam ne Section 465(1) of the Code in the
above context. It is extracted bel ow

Subj ect to the provisions hereinbefore
cont ai ned, no finding, sentence or order
passed by a Court of conpetent jurisdiction
shal |l be reversed or altered by a court of
appeal , confirmation or-revision on account
of any error, onmission or irregularity in
the conpl ai nt, summons, warr ant.,

procl amation, order, judgment or other
proceedi ngs before or during trial or in any
i nqui ry or ot her proceedi ngs under this
Code, or any error, or irregularity in any
sanction for the prosecution, unless in the
opi nion of that court, a failure of justice
has in fact been occasi oned thereby.

A reading of the section nakes it clear that the

error, omssion or irregularity in the proceedi ngs held
before or during the'trial or in any enquiry were reckoned
by the | egislature as possible occurrences in crimna
courts. Yet the |egislature disfavoured axing down the
proceedings or to direct repetition of the whole
proceedi ngs afresh. Hence, the |egislature inposed a
prohi bition that unless such error, om ssion or
irregularity has occasioned a failure of justice the
superior court shall not quash the proceedi ngs nmerely on
the ground of such error, om ssion or irregularity.

VWhat is neant by a failure of justice occasioned on
account of such error, omission or.irregularity?  This
Court has observed in Shammsaheb M Milttani vs. State of
Kar nat aka {2001 (2) SCC 577} thus:

We often hear about failure of justice

and quite often the subnission in a crinina
court is accentuated with the said
expression. Perhaps it is too pliable or
facile an expression which could be fitted
in any situation of a case. The expression
failure of justice would appear,

sonetines, as an etynol ogi cal chanel eon (the
simle is borrowed fromLord Diplock in Town
I nvestnments Ltd. v. Deptt. of the

Envi ronnent, 1977 (1) Al E R 813). The
crimnal court, particularly the superior
court should make a cl ose exam nation to
ascertain whether there was really a failure
of justice or whether it is only a
canmouf | age.

It is an uphill task for the accused in this case to

show that failure of justice had in fact occasioned nerely
because the specified sessions court took cognizance of the
of fences without the case being committed to it. The
normal and correct procedure, of course, is that the case
shoul d have been conmmtted to the special court because
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that court being essentially a court of sessions can take
cogni zance of any offence only then. But if a specified
sessions court, on the basis of the legal position then
felt to be correct on account of a decision adopted by the
H gh Court, had chosen to take cognizance w thout a
committal order, what is the disadvantage of the accused in
following the said course?

It is apposite to renmenber that during the period

prior to the Code of Crimnal Procedure 1973, the conmitta
court, in police charge-sheeted cases, coul d exam ne
materi al w tnesses, and such records also had to be sent
over to the court of sessions along with the committa
order. But after 1973, the conmittal court, in police
char ge- sheeted cases cannot exam ne any witness at all

The magi strate in such cases has only to comrit the cases
i nvol ving of fences exclusively triable by the court of
sessions. Perhaps it woul d have been possible for an
accused to raise a contention before 1973 that ski pping
conmittal proceedi ngs had deprived himof the opportunity
to cross-examine witnessesin the commttal court and that
had caused prejudice to his defence. But even that is not
avail abl e to an accused after 1973 in cases charge-sheeted
by the police. W repeatedly asked the learned counsel for
the accused to tell us what advantage the accused woul d
secure if the case is sent back to the magistrate court
nerely for the purpose of retransm ssion of the records to
the sessions court 'through a committal order. W did not
get any satisfactory answer to the above query put to the
counsel

Shri Sushil Kumar Jain nmade his |ast attenpt by
contendi ng that Section 465 is restricted to any findings,
sentence or order passed by a court of conpetent
jurisdiction and that a special court under the SC ST Act
which is essentially a sessions court would have renmi ned
i ncompetent until the case is commtted to it. In support
of the said contention |earned counsel invited the

foll owi ng observation of this Court in H N Ri shbud and
anr. vs. State of Delhi (AIR 1955 SC 196):

Section 190 of the Code is one out of a
group of sections under the headi ng
Conditions requisite for initiation of
proceedi ngs; and the | anguage of the said
section is in marked contrast with that of
the other sections of the group under the
sanme heading i.e. Sections 193 and 195 to
199. These latter sections regulate the
conpetence of the court and bar its
jurisdiction in certain cases excepting in
conpl i ance therewth.

The question considered in that decision was whet her

an investigation conducted by a police officer, who is not
conpetent to do it, vitiate the entire trial held on the
basis of the report of such investigation. Their Lordships

held that a defect or illegality in investigation, however
serious, has no direct bearing on the conpetence or
procedure relating to cognizance or trial. The

observations extracted above were therefore neant to apply
to the said context and it is obviously not neant for
hol ding that a court of conpetent jurisdiction otherw se
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woul d cease to be so for the sinple reason that the case
was not committed to it. Learned counsel also cited the
decision in Ball abhdas Agarwal a vs. J.C. Chakravarty (AR
1960 SC 576) which dealt with the inpact of Section 79 of
the Cal cutta Minicipal Act regarding the competence of

mai ntaining a crimnal conplaint. That did not involve any
guestion regarding a court of conpetent jurisdiction

The expression a court of conpetent jurisdiction

envi saged in Section 465 is to denote a validly constituted
court conferred with jurisdiction to try the offence of

of fences. Such a court will not get denuded of its
conpetence to try the case on account of any procedura

| apse and the conpetence would remain unaffected by the
non- conpl i ance of the procedural requirenment. The inability
to take cogni zance of an offence without a committal order
does not nean that a duly constituted court becane an

i nconmpetent court for all purposes. If objection was raised
in that court at the earliest occasion on the ground that
the case 'shoul d have been commtted by a nmagistrate, the
same specified court has to exercise-a jurisdiction either
for sending the records to a nmgistrate for adopting
conmittal proceedings or return the police report to the
Public Prosecutor or the police for presentation before the
magi strate. Even this could be done only because the court
has conpetence to deal with the case. Sonetines that court
may have to hear argunents to decide that prelinnary

i ssue. Hence the argunent advanced by the | earned counse

on the strength of the aforesaid decisions is of no avail

The bar agai nst taking cognizance of certain offences

or by certain courts cannot govern the question whether the
Court concerned is a a Court of conpetent jurisdiction
e.g. Courts are debarred fromtaking cognizance of certain
of fences without sanction of certain authorities. |If a
Court took cognizance of such offences, which |ater found
to be without valid sanction, it would not becone the test
or standard for decidi ng whether that court was a Court of
conpetent jurisdiction. It is nowwell settled that if
the question of sanction was not raised at the earliest
opportunity the proceedi ngs woul d remain unaffected on
account of want of sanction. This is another exanple to
show that the condition precedent for taking cognizance is
not the standard to determ ne whether the Court concerned
is a Court of conpetent jurisdiction

We conclude that the trial held by the sessions court
reachi ng the judgnment inpugned before the Hi gh Court in
appeal was conducted by a court of conpetent jurisdiction
and the same cannot be erased nerely on account of a
procedural |apse, particularly when the sanme happened at a
time when the | aw which held the field in the State of
Madhya Pradesh was governed by the decision of the Ful
Bench of the Madhya Pradesh Hi gh Court (supra). The High
Court should have dealt with the appeal on nerits and on
the basis of the evidence already on record. To facilitate
the said course we set aside the judgnent of the High Court
i mpugned in this appeal. W renit the case back to the

Hi gh Court for disposal of the appeal afresh on merits in
accordance with |l aw and subject to the observati ons made
above.

[ KT. Thonas ]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 8

J
[ K G Bal akrishnan ]

August 24, 2001.




