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P. Venkat ar ama Reddi, J.

Leave to appeal granted. Consequently, the appeals are taken on file
and bei ng di sposed of by this comobn Judgnent.

The sel ections held and the consequential appointments made to the
posts of primary school teachers by the Zila Parishads of various districts in
the State of Rajasthan during the year 1998-1999 have given rise to these
appeals. The full Bench judgnment of Rajasthan Hgh Court dated
18.11.1999 in Kailash Chand Sharma (Petitioner in first of the appeals
corresponding to SLP No. 1824/2000) Vs. State of 'Rajasthan and
connected Wit Petitions are under challenge in these appeals apart fromthe
Di vi sion Bench Judgnent in State of Rajasthan Vs. Naval Kishore Sharma
The full Bench followed its earlier judgnent in Deepak Kumar Suthar Vs.

State of Rajasthan (WP. No. 1917/1995) and di sposed of the Wit

Petitions on the same terms as in the previous full Bench reference case. At
the outset, it may be stated that the judgnent of the full Bench rendered on
Cct ober 21, 1999 in Deepak Kumar’s case (reported in 1999(2), RLR 692)

was in relation to the selection of teachers Gade Il and Gade 111 which was
pursuant to the advertisenment issued by the Director, Primary and Secondary
Educati on during the year 1995. The said posts of teachers G ade Il and
Gade |1l are borne in State cadre under the adm nistrative control of
Educati on Department of the State Government. The second full Bench

judgrment, as already noted, was in the context of selections to the posts of
teachers district-wise coming within the fold of respective Zila Parishads. In
the i npugned judgnent the full Bench, however, did not see any

i npedi ment in applying the ratio of the previous judgnment. The full Bench
observed that "nerely because the enploynent relates to the Panchayats,

that does not make any difference in the light of the law laid down in the ful
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Bench judgnent aforenentioned". What was called in question by the
unsuccessful candidates who filed their applications and appeared before
the 0.1 Selection Boards was the award of bonus marks to the applicants
bel onging to the District and the rural areas of the district concerned. The
first full Bench (in the case of Deepak Kumar Vs. State) held that award of
such bonus marks was unconstitutional and the relevant clause in the circul ar
providing for bonus marks was void. The |earned Judges observed that "this
ki nd of wei ghtage would give a conplete go-bye to the nerit of the

candi dates and woul d seriously affect the efficiency of

admini stration/teaching". The full Bench answered the reference hol ding
that "any kind of weightage/advantage in public enployment in any State
service is not perm ssible on the ground of place of birth or residence or on
the ground of being a resident of urban area or rural area.". Having so
declared the law, the full Bench gave the following directions in the
concl udi ng para of the judgnent

"I nstead of sending the matter to the appropriate

bench, we think it proper to dispose of this petition

with a directionthat no relief can be granted to the

petitioners as they could not succeed to get the

place in the nerit |list even by getting 10 bonus

mar ks being residents of urban area, for which

they are certainly not entitled. More so, the

petitioners have not inpleaded any person from

the select list, not even the | ast sel ected candi date.

Thus, no relief can be granted to theminspite of

the fact that the appointnents nade in conformty

of the inmpugned Crcul ar have not been in

consonance with |aw ' However, we clarify that

any appoi ntnent made earlier shall not be affected

by this judgnment and it woul d have prospective

application".

It is this decision that was followed by the full Bench in the inpugned
judgrment and the batch of Wit Petitions were di sposed of accordingly.
Against this judgnent SLPs were filed by the original wit petitioners (six in
nunber) as well as the State Government and the Zila Parishad.

After the full Bench judgnent one nore batch of wit petitions cane
to be disposed of by a |learned single Judge of the H gh Court on 26.2.2001
directing a fresh merit list to be prepared in respect of the candi dates who
wer e not appointed on or before 21.10.1999 w thout regard to 'the bonus
marks. Appeal s against this judgnent were filed by the State Governnent
and other authorities. The Division Bench by its order dated 13.4.2001
di sm ssed those appeals. Questioning the same, SLPs were filed by the
State as well as certain affected parties who were granted | eave to appeal

Conming to the specific facts relevant to the present appeals, at the
threshol d, we should nake a reference to the circul ar issued by the
Department of Rural Devel opment and Panchayat Raj bearing the date
10. 6.1998, which deals with the subject of procedure to be followed for
appoi ntnent to the vacant posts of teachers during the years 1998-1999 by
way of direct recruitnment. This circular was issued in supercession of
earlier orders on the subject. It is seen fromthe circular that 5847 posts
wer e sanctioned by the Finance Departnent of the Governnent and the
appoi ntnents were to be made to the vacanci es for which sanction was
accorded. The Chief Executive Oficers-cum Secretaries of Zila Parishads
were required to i ssue the advertisenents by 15.6.1998 and to have them
published in the newspapers by 20.6.1998. According to the schedul e given
in the circular, the process of issuing appointnent orders was to be
conpl eted by 14.8.1998. That it did not actually happen is a different
matter. The circular which is quite conprehensive deals with various
aspects. W are only concerned with the follow ng provisions in the circular
havi ng a bearing on the determ nation of nerit of the applicant/candidate. It
reads as follows :

"This year, determination of nmerit has been
amended and determnination of nmerit will be done
as follows : -
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Mar ks for educational qualification :-

l.

S. No. Qualification Wei ght age
1. Secondary Exami nation 50%

2. Seni or Secondary Exami nation 20%

3. S.T.C./B. Ed. 30%

. Fi xati on of Bonus marks for domciles

Dom cil es of Raj asthan - 10 marks
Resi dent of District - 10 marks
Resi dent of Rural area of Distt. - 5 mar ks

The other criteria evolved for award of marks under the head
"acadeni ¢ achi evenents’; bonus narks for sports etc. need not be quoted.
More particularly, we are concerned with Para Il (supra) i.e., bonus marks
for "domiciles’. It nmay be nmentioned that there is no dispute in so far as the
award of bonus marks to the 'domciles’ of the State of Rajasthan. The
controversy is only with regard to Itens 2 and 3 i.e. 10 marks for residence
in the Di'strict concerned and 5 narks for residence in rural areas of the
concerned-district. It may be noted that there was no witten exam nation
The interview was of a formal nature as there was no assessnent of
conparative nerit therein.

The above Circular is traceable to the power conferred on the State
Government under the proviso to Rule 273 occurring in Chapter XIl of the
Raj ast han Panchayat Raj Rul es 1996, according to which the selection for
various posts shall be made in accordance with the general directions given
by the State Governnent fromtine to tine in this respect.

In order to give effect to the orders of the State CGovernment the Zila
Pari shads i ssued advertisenents round about 15th June, 1998 calling for
applications. It is seen fromthe adverti senent issued by the Zila Parishad,
Barmer, the followi ng qualifications are nentioned therein:-

"1. Senior secondary under New (10+2) schene from
Secondary Educati on Board, Rajasthan or Hi gher
secondary or equival ent under the ol d schenme or
secondary school certificate or equivalent from
secondary school Education Board Rajasthan with 5

subj ects including Sanskrit, Maths, English and Hi ndi."

Sone of the candidates hailing fromdifferent districts or towns who
were not eligible for bonus marks (10+5) filed the Wit Petitions under
Article 226 of the Constitution questioning the circular of the State
Government (Rural Devel opnent and Panchayat Raj Departnent)
prescribing the bonus marks as afore-nmenti oned and seeking appropriate
directions for their consideration w thout reference to bonus marks. This
was done after they appeared for fornmal interviews.” By then, 'the select lists
were published in sone Districts and in some other Districts, though they
were presumably prepared, further action was kept in abeyance for certain
reasons, including the pendency of the Wit Petitions.” Wen the matter
cane up for hearing before a | earned single Judge, he felt that earlier
Di vi si on Bench decisions of the Court in Arvind Kumar Gochar and Bal j eet
Kaur’'s case needed reconsideration. Accordingly, the |earned single Judge
suggested to the | earned Chief Justice to constitute full Bench. At the same
time, he stayed the final selection pursuant to various advertisenents
involved in the wit petition for three nonths in the hope that in the
neanwhi |l e the larger Bench will decide the issue. That is how the ful
Bench was constituted. To recapitulate the sequence, it nmay be noted that
the first full Bench decision in Deepak Kumar’'s case relating to
appoi ntnents in the Educati on Departnent was deci ded on 21.10.1999. The
second full Bench dealing with the cases on hand gave its verdict on
18.11.1999. During the interregnum between the first full Bench judgnent
and the second full Bench decision, it appears that appointnent orders were
i ssued to the selected candidates in sone of the districts. The process of
i ssuing appointnent letters seens to have continued even after the second
full Bench judgnment i.e. after 18.11.1999.
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In this factual background, the S.L.Ps cane to be filed in this Court.
Those who have filed S.L.Ps fall under four categories:
(1) Those filed by the original wit petitioners who
were aggrieved by the direction in the judgnent
either confining its application prospectively or
denying relief on the ground that wit petitioners
woul d not have been selected even if 10 or 15
bonus nmarks are excluded. The appellant in the
first of these appeals Kailash Chand Sharna
bel ongs to this category. He hails fromthe district
of Karouli and he applied for the job in Barner
district.
(2) Those candi dates who have not been offered
appoi nt nent, though selected on the strength of the
wei ght age accorded for residents of the district and
rural areas conprised therein
(3) Those sel ected on the basis of weightage and
appoi nted after 21-10-99, whose appoi ntments
were likely to be cancelled in view of the
directions in the imugned judgnents.
(4) O ficial respondents in the Wit Petitions, viz.,
State of Rajasthan and Zila Pari shads.

In categories 2 and 3 above, persons who were not parties in the Hi gh
Court have sought perm ssion of this Court to file SLPs, which was granted.

The first and forenost question that would arise for consideration in
this group of appeals is, whether the circular dated 10.6. 1998 providing for
bonus marks for residents of the concerned district and the rural areas within
that district is constitutionally valid tested on the touch stone of Article 16
read with Article 14 of the Constitution? It is on this aspect, |earned senior
counsel appearing for the candi dates concerned have argued at length with
admrable clarity, making copious reference to several pronouncenents of
this Court.

There can be little doubt that the i mpugned circular is the product of

the policy decision taken by the State Governnent. Even then, as rightly

poi nted out by the H gh Court, such-decision has to pass the test of Articles
14 and 16 of the Constitution. If the policy decision, which in the present
case has the undoubted effect of deviating fromthe nornmal and salutary rule

of selection based on nerit is subversive of the doctrine of equality, it cannot
sustain. It should be free fromthe vice of arbitrariness and conformto the
wel | -settled norns both positive and negative underlying Articles 14 and

16, which together with Article 15 form part of the Constitutional code of

equal ity.

In order to justify the preferential treatnent accorded to residents of
the district and the rural areas of the distriect in the matter of selection to the
posts of teachers, the State has conme forward with certain pleas either before
the H gh Court or before this Court. Sone of these pleas are pressed into
service by the | earned counsel appearing for the parties who are the possible
beneficiaries under the inmpugned order of the Govt. Such pleas taken by the
State Governnent and from which support is sought to be drawn by the
i ndi vi dual parties concerned will be referred to a'little later.

Bef ore proceeding further we should steer clear of a misconception

that surfaced in the course of argunments advanced on behalf of the State and
some of the parties. Based on the decisions which countenanced

geogr aphi cal classification for certain weighty reasons such as socio-

econom ¢ backwardness of the area for the purpose of admi ssions to

prof essional colleges, it has been suggested that residence within a district or
rural areas of that district could be a valid basis for classification for the
pur pose of public employment as well. W have no doubt that such a

sweepi ng argunent which has the overtones of parochialismis |liable to be
rejected on the plain terms of Article 16(2) and in the light of Art. 16(3). An
argunent of this nature flies in the face of the perenptory | anguage of

Article 16 (2) and runs counter to our constitutional ethos founded on unity
and integrity of the nation. Attenpts to prefer candidates of a local area in
the State were nipped in the bud by this Court since |long past. W would
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like to reiterate that residence by itself be it be within a State, region
district or lesser area within a district cannot be a ground to accord
preferential treatnment or reservation, save as provided in Article 16(3). It is
not possible to conpartnentalize the State into Districts with a viewto offer
enpl oyment to the residents of that District on a preferential basis. At this
juncture it is appropriate to undertake a brief analysis of Article 16.

Article 16 which under clause (1) guarantees equality of
opportunity for all citizens in matters relating to enpl oynent or appoi nt nent
to any office under the State reinforces that guarantee by prohibiting under
clause (2) discrimnation on the grounds only of religion, race, caste, sex,
descent, place of birth, residence or any of them Be it noted that in the
allied Article Article 15, the word 'residence’ is omtted fromthe opening
cl ause prohibiting discrimnation on specified grounds. C auses (3) and (4)
of Article 16 dilutes the rigour of clause (2) by (i) conferring an enabling
power on the Parlianment to nmake a | aw prescribing the residentia
requirement within the State in regard to a class or classes of enploynent or
appoi ntnent to an office under the State and (ii) by enabling the State to
make a provision for the reservation of appointnents or posts in favour of
any backward class of citizens which is not adequately represented in the
services under the State. The newy introduced clauses (4-A) and (4-B)
apart fromclause (5) of Article 16 are the other provisions by which the
enmbargo laid down in Article 16 (2) in sonewhat absolute ternms is lifted to
nmeet certain specific situations with a viewto pronote the overall objective
underlying the Article. Here, we should nake note of two things: firstly,
di scrimnation only on'the ground of residence (or place of birth) in so far as
public enploynent is concerned is prohibited; secondly, Parlianent is
enpowered to nmake the | aw prescribing residential requirenent within a
State or Union Territory, as the case nmay be, in relation to a class or classes
of enploynment. That means, in the absence of parlianentary |aw, even the
prescription of requirenment as to residence within the State is a taboo.
Coming to the first aspect, it nmust be noticed that the prohibitory nandate
under Article 16(2) is not attracted if the alleged discrinmnation is on
grounds not nerely related to residence, but the factum of residence is only
taken into account in addition to other relevant factors. This, in effect, is the
i mport of the expression ’only’.
Let us now turn our attention to some of the decided cases. As far
back as in 1969 a Constitution Bench of this Court i'n A V.S Narasi mha Rao
Vs. State of A P. (1970 (1) SCR 115) declared that 'the | aw enacted by the
Parliament in pursuance of Cause (3) of Article 16 naking a specia
provision for donmicile wthin the Telegana region of the State of Andhra
Pradesh for t he pur pose of public enployment wthin  that region
and the rules made thereunder as ultra vires the Constitution
Pursuant to the enabling power conferred under Section 3 of the Public
Enpl oynent (Requirenent as to Residence) Act, Rules were nade naking a
person ineligible for appointnment to a post-wi thin the Tel engana area under
the State Governnment of A.P. or to a post under a |ocal authority in the said
area unl ess he has been continuously residing within the said area for a
period of not |less than 15 years inmedi ately preceding the prescribed date.
The Governnent issued an order relieving all 'non-domcile’ persons
appointed on or after 1.11.1956 to certain categories of posts reserved for
donmicil es of Tel engana under the A P. public enploynent (Requirenent as
to Residence) Rules. Such incunbent of post was to be enployed in the
Andhra region by creating a supernunerary post, if necessary. This
| egi sl ati ve and executive action was struck down by this Court. After
referring to Article 16, the Court observed:
"The intention here is to nmake every office or
enpl oyment open and available to every citizen
and inter alia to make offices or enployment in
one part of India open to citizens in all other parts
of India. The third clause then nakes an
exception..

The | egislative power to create residentia

qualification for enploynment is thus exclusively
conferred on Parlianent. Parliament can make any
| aw, which prescribes any requirement as to
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residence within the State or Union territory prior
to enpl oynment or appointnent to an office in that
State or Union territory. Two questions arise here,
firstly, whether Parlianment, while prescribing the
requi renment, may prescribe the requirenment of
residence in a particular part of the State and,
secondl y, whether Parlianent can delegate this
function by nmaking a declaration and | eaving the
details to be filled in by the rule making power of
the Central and State Governments."

The argunment that a sweepi ng power was given to the Parlianent to nake
any |aw as regards residential requirenent was repelled thus:
" By the first clause equality of opportunity in
enpl oyment or appointnment to.an office is
guaranteed. By the second clause, there can be no
di scrimnation, anobng other things, on the ground
of residence. Realising, however, that sometines
| ocal sentinents may have to be respected or
sonetines _an inroad from nore advanced States
into | ess developed States nmay have to be
prevented, and a residential qualification my,
therefore, have to be prescribed, the exception in
cl ause (3) was nade. Even so, that clause spoke of
residence within the State. The claimof M.
Setal vad that Parlianent can nmake a provision
regardi ng residence in any particular-part of a State
woul d render the general prohibition lose all its
meani ng. The words ’any requirement’ cannot be
read to warrant sonething which could have been
said nore specifically. These words bear upon the
ki nd of residence or its duration rather than'its
| ocation within the State. W accept the argunent
of M. Gupte that the Constitution, as it stands,
speaks of a whole State as the venue for residentia
qualification and it is inpossible to think that the
Constituent Assenbly was thinking of residence in
Districts, Taluqgas, cities, towns or villages. The
fact that this clause is an exception and cane as an
amendnment nust dictate that a narrow construction
upon t he exception should be placed as indeed the
debates in the Constituent Assenmbly al so seemto
indicate. "
Thus, this Court was not inclined to place too wide an interpretation
on Art. 16(3), keeping broadly in view the constitutional philosophy.
In Pradeep Jain Vs. Union of India (AR 1984 SC 1420) though the
Court was concerned with the question whether residential requirenment or
institutional preference in adm ssions to technical and medical colleges can
be constitutionally permssible in the light of Article 15 (1) and 15 (4),
Bhagwati, J. speaking for the Court expressed his prinma facie opinion thus
as regards residential requirenent in the field of “public enployment:
" W may point out at this stage that though Art.
15(2) bars discrimnation on grounds, not only of
religion, race, caste or sex but also on place of
birth, Art 16 (2) goes further and provides that no
citizen shall on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any
of thembe ineligible for or discrinnated agai nst
in State enploynent. So far as enpl oyment under
the State or any local or other authority is
concerned, no citizen can be given preference nor
can any di scrimnation be practised agai nst himon
the ground only of residence. It would thus appear
that residential requirenent would be
unconstitutional as a condition of eligibility for
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enpl oyment or appointnent to an office under the
State . But, Art. 16(3) provides

an exception to this rule by laying down that
Parliament may nmake a |law "prescribing, in regard
to a class or classes of enploynent or appoint ment
to an office under the governnent of, or any loca
or other authority in, a State or Union Territory,
any requirement as to residence within that State or
Union territory prior to such enpl oynent or

appoi nt nent . " Parliament alone is given the right
to enact an exception to the ban on discrimnation
based on residence and that too only with respect
to positions within the enploynent of a State
CGovernment. But even so, without any

parliamentary enactnment permitting themto do so
many of the State Governnents have been

pursui ng policies of |ocalismsince |ong and these
policies are now quite w despread. Parliament has
in fact exercised little control over these policies
fornul ated by the States. The only action, which
Par | i ament has taken under Art. 16(3) giving it the
right to set a residence requirenent has been the
enact ment of the Public Enploynent (requirenent

as to Residence) Act, 1957 .

There is therefore, at present no parlianentary
enactment permitting preferential policies based on
resi dence requirenment except in the case of Andhra
Pradesh, Mani pur, Tripura and Hi machal” Pradesh
where the Central governnent has been given the
right to issue directions setting residence
requirenents in the subordinate services. ~Yet, in
the face of Art. 16(2) sone of the States are
adopting 'sons of the soil’ policies prescribing
reservation or preference based on-donicile or

resi dence requirement for enploynent or

appoi ntnent to an office under the Governnent of

a State or any local or other authority or public
sector corporation or any other corporation which
is an instrunmentality or agency of the State. Prinma
facie this woul d seemto be constitutionally

i mper m ssi bl e though we do not wi sh to express

any definite opinion upon it, since it does not
directly arise for consideration in these wit
petitions and civil appeal."

However, in so far as admi ssions to educational institutions such as nedica
coll eges are concerned, it was pointed out that Article 16(2) has no
application and residential requirenment cannot per se be condemmed as
unconstitutional. It was observed that the only provision of the Constitution
on the touchstone of which such residence requirenent can be tested is
Article 14. On a conspectus of earlier decisions of this Court, the |earned
Judge sumari sed the position thus in so far as adm ssions to professiona
education coll eges are concerned: -

"It will be noticed fromthe above discussion that
though intra-State discrimnation between persons

resident in different districts or regions of a state

has by and | arge been frowned upon by the Court

and struck down as invalid as in Mnor P

Raj endran’s case (AR 1968 SC 1012) (supra) and

Per ukaruppan’s case (AIR 1971 Sc 2303) (supra),
the Court has in D. N Chanchala's case and ot her
simlar cases upheld institutional reservation

ef fected through universityw se distribution of
seats for admission to nmedical colleges. The Court

has also by its decisions in D.P. Joshi’s case (AR
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1955 SC 334) and N. Vasundhara's case (AR

1971 SC 1439) (supra) sustained the constitutiona
validity of reservation based on residence
requirenment within a State for the purpose of

admi ssion to medi cal colleges. These decisions
which all relate to adm ssion to MBBS course are
bi nding upon us and it is therefore not possible for
us to hold, in the face of these decisions that
resi dence requirenment in a State for adnmission to
MBBS course is irrational and irrel evant and
cannot be introduced as a condition for adm ssion
wi t hout violating the mandate of equality of
opportunity contained in Art. 14. We nust
proceed on the basis that at |east so far as

adnmi ssion to MBBS course is concerned, residence
requirenent in a State can be introduced as a
condition for adm ssion to the MBBS course.”

Bhagwati, 'J. underscored the need for evolving a policy of ensuring

admi ssions to the MBBS course on all India basis "based as it is on the

postulate that India is one nation and every citizen of Indiais entitled to have
equal opportunity for education and advancenent." But, it was observed

that the realization of such ideal may not be realistically possible in the
present circunstances. It was then concl uded:

"We are therefore of the view that a certain
percentage of reservation on the basis of residence
requirenent may legitimtely be nmade in-order to
equal i ze opportunities for medi cal adm ssion on a
br oader basis and to bring about real and not
formal, actual and not nerely legal, equality. The
percentage of reservation nade on this count may

al so include institutional reservation for students
passi ng the PUC or pre-nedical exani nation of the
sanme university or clearing the qualifying

exam nation fromthe school system of the
educational hinterland of the nedical colleges in
the State."

It is not necessary for us to refer in extenso to various other decisions of this
Court dealing with the scope of Article 15 (1) and 15 (4) vis avis
reservati ons based on residence within a University or other |local area for
the purpose of adm ssions to professional colleges. A summary of those
deci si ons has been given by Bhagwati, J. in the passage extracted (supra).
The requirenent of residence and education within the university area for
al l ocation of seats in nedical colleges affiliated to that university was upheld
on special considerations noticed in that judgnment.
We may, however, advert to one recent decision wherein the view
taken in Rajendran’s case (supra) was reiterated. In Govind A Mne Vs,
State of Maharashtra, (2000 (4) SCC 200) it was |aid down:
"Since it is not disputed by the respondents that for the
purpose of adnission to B.Ed course, seats were distributed
districtwise without indicating any material to show the nexus
bet ween such distribution and the object sought to be achieved,
it would be violative of Article 14 of the Constitution."

The lack of material to establish nexus between the geographica
classification and the object sought to be achieved thereby was thus held to
be violative of Article 14.

The question which fell for consideration of this Court whether the
action of the State in Pradip Tandon vs. State of U P. (1975 (1) SCC 267)
was in reserving certain percentage of seats available in nedical colleges in
favour of candidates fromrural areas, hill areas and Uttarakhand was
justified? The reservation was sought to be justified fromthe stand point of
Article 15(4). Repelling the contention, Ray, C. J., speaking for a three-
Judge Bench observed that "the Constitution does not enable the State to
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bring socially and educationally backward areas within the protection of
Article 15(4)". It was pointed out that the accent in Article 15(4) is on
cl asses of citizens :

"The expression "classes of citizens" indicates a

honbgeneous section of the people who are

grouped toget her because of certain |ikenesses and

conmon traits and who are identifiable by sone

conmon attributes. The honbgeneity of the class

of citizens is social and educational backwardness.

Nei t her caste nor religion nor place of birth will be

the uniform el erent of common attributes to make

thema class of citizens."

Eschewi ng the test of poverty as the determ ning factor of socia
backwar dness this Court nade the follow ng pertinent observations :
" A division between the popul ati on of our
country on the ground of poverty that the people in
the urban areas are not poor and that the people in
the rural ‘areas are poor is neither supported by
facts nor by a division between the urban people
on the one hand and the rural people on the other
that the rural people are socially and educationally
backward cl ass.

Sonme people in the rural areas may be
educational |y backward, some nmay be socially
backward, there may be few who are both socially
and educational ly backward, but it cannot be said
that all citizens residing in rural areas are socially
and educational |y backward.

Ei ghty per cent of the population inthe State
of Uttar Pradesh in rural areas cannot be said to be
a honogeneous class by itself. They are not of the
same kind. Their occupation is different. ~Their
standards are different. Their lives are different.
Popul ati on cannot be a class by itself. Rura
el ement does not nmake it a class. To suggest that
the rural areas are socially and educationally
backward is to have reservation for the mgjority of
the State.™

It was further observed

"The reservation for rural areas cannot be

sustai ned on the ground that the rural areas
represent socially and educationally backward

classes of citizens. This reservation appears to be
made for majority population of the State. Eighty
per cent of the population of the State cannot be a
honbgeneous class. Poverty in rural areas cannot

be the basis of classification to support reservation
for rural areas."

It was then observed that "the present case of classification of rural areas is
not one of under-classification. This is a case of discrimnation in favour of
the majority of rural population to the prejudice of the students drawn from
the general category".

However, the | earned Judges took the view that the hill and
Uttarakhand areas in U P. State are ’'instances’ of socially and educationally
backward cl asses of citizens and that those living in the hill and Uttarakhand
areas can be considered to be socially and educationally backward cl asses of
citizens. The soci al, econonic and educational factors justifying such
concl usi on were set out succinctly by the | earned Judges. Utinmately the
reservation in favour of candidates fromrural areas was decl ared
unconstitutional while upholding reservation for the candidates fromhill and
Uttarakhand areas. The principle laid down in the above decisions, though
in the context of interpretation of Article 15(4) is an answer to the contention
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of the State that bonus nmarks are provided for uplifting the rural educated
persons so as to utilize their services for the upliftnent of the fellow rural
peopl e through the spread of education. Prohi bition of discrimnation on
the basis of place of residence in the context of public enmploynent is an
addi ti onal factor which makes it well nigh inpossible to accept the above

pl ea.

Bef ore exam ning the further pleas in support of the inpugned
action taken by the State it would be apposite to refer to the decision in State
of Maharashtra Vs. Raj Kumar (AIR 1982 SC 1301), on which reliance has
been placed by the H gh Court and reference has been made in the course of
argunents before us. In that case a rule was nade by the State of
Maharashtra that a candidate in order to be treated as a rural candi date nust
have passed SSC Exami nation which is held froma village or a town having
only 'C type nmunicipality. . The object of the rule, as pointed out by this
Court, was to appoint candi dates having full know edge of rural life and its
probl ems so that they woul d be nore suitable for working as officers in rura
areas. The rule was struck down on the ground that there was no nexus
bet ween cl assificati on nade and the object sought to be achi eved because
"as the rule standsany person who may not have lived in a village at all can
appear for SSC exam nation froma village and yet becone eligible for
selection". The rule was held to be violative of Articles 14 and 16. Anot her
poi nt di scussed by the Court was about the propriety of giving bonus marks
for the rural candi dates and the Court held thus :

"The rul es al so proyvide that viva-voce Board woul d put

rel evant questions /to judge the suitability of candidate for
working in rural areas and to test whether or not they have
sufficient know edge of rural problens, and this no doubt
amounts to a sufficient safeguard to ascertain the ability of
the candi date regardi ng his knowedge about the affairs of
the village. |In such a situation there was absolutely no
occasi on for mmki ng an express provision for giving

wei ght age which would virtually convert nerit-into denerit
and dererit into nmerit and would be per se violative of
Article 14 of the Constitution as being an inpernissible
classification. The rule of weightage as applied in this case
is mani festly unreasonabl e and whol l'y arbitrary and cannot

be sustained."

This decision is not a direct authority for the proposition that a citizen
cannot be preferred for enploynent under the State on the ground that he or
she hails fromrural area. However, what has been laid down in regard to the
first point assunes some relevance in the cases on hand.. The-criterion for
identifying a rural candidate was held to be irrelevant as it had no nexus with
the object sought to be achieved. |In the present case, the position is mch
worse as the inpugned circular does not spell out any criteria or indiciato
det ermi ne whether an applicant is a rural candidate.

Realising the difficulty in sustaining the inpugned circular of ‘the
CGovernment nmerely on the basis of classification between persons residing
in rural areas and towns, M. Rajeev Dhawan, |earned Seni or counsel as well
as the | earned counsel appearing for the State, sought to draw support from
the plea taken by the State in the counter affidavit filed in SLP ' No.
10780/ 2001 that the award of bonus marks to the residents of rural areas is a
nmeasure of affirmative action or conpensatory discrimnation to help the
di sadvant aged sections, nanely, the rural people. It is trite to say that India
lives in villages and inhabited predom nantly by poorer sections of people.
The people in the rural areas suffer nmany handi caps especially in the sphere
of education. These factors, according to the |earned counsel justify the
State action to throw up better enploynent opportunities to the rural citizens
and such act of levelling, it is contended, is nothing but an instance of
protective discrimnation. According to the |earned counsel, the State, in the
instant case, has resorted to | east offensive and | east obtrusive method of
protecting the interests of the rural citizens instead of going in for whol esal e
reservation and it does not in any way violate the nandate of Art. 14 or
Art. 16. The | earned counsel rem nds us that giving rel axations and
concessions to di sadvant aged people are an integral part of the equality
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clause enshrined in Article 14.

This plea proceeds on the supposition that the proportion of
enpl oyment of rural residents is nuch | ess than that of the residents in the
towns; in other words, the major chunk of appointnments in State services are
going to those born in and brought up in towns. The other assunption
underlying this argument is that the educated people in the rural areas are
econom cal |y weaker than those living in towns. None of these assunptions
are based upon any data or concrete nmaterial. W nust say that the argunent
built up on this plea falls nore in the realmof platitudes rather than
affording a solid basis for the classification. 1In N damarti Maheshkumar Vs.
State of Maharashtra (1986 (2) SCC 534), when regi onwi se classification for
adm ssions to nedical colleges was sought to be defended on the ground that
Vi dhar bha and Mar at hwada regi ons are backward as conpared to Pune and
Bonbay regions, this Court declined to accept such contention. It was
observed
“"In the first place there is no material to show that
the entire region within'the jurisdiction of the
university in Vidharbha is backward or that the
entire regionwithin the jurisdiction of Pune
Uni versity i's advanced. There are quite possibly
even in the region within the jurisdiction of Pune
Uni versity predom nantly rural areas which are
backward and equally there may be in the region
within the jurisdiction of the university in
Vi dhar bha, areas whichare not backward. W do
not think it is possible to categorise the regions
within the jurisdiction of the various universities as
backward or advanced as if they were exclusive
categories and in any event there i's no materia
pl aced before us whi ch woul d persuade us to reach
that conclusion."

Here too, in the absence of any material, we cannot take it for granted
that the premnmise on which the argunent is sought to be built up is correct.
Simlarly, when the reservations of certain percentage of seats in nedica
coll eges in favour of candidates fromrural areas was sought to be justified
on econom ¢ considerations, a three Judge Bench of /this Court speaking
through Ray, C. J., in State of U P. vs. Pradip Tandon (1975 (1) SCC 267)
enphatically rejected the plea. W quote:

" A division between the popul ati on of

our country on the ground of poverty that the
people in the urban areas are not poor and that the
people in the rural areas are poor is neither
supported by facts nor by a division between the
urban people on the one hand and the rural people
on the other that the rural people are socially and
educational |y backward cl ass.

Sone people in the rural areas may be
educational ly backward, some nmay be socially
backward, there may be few who are both socially
and educationally backward, but it cannot be said
that all citizens residing in rural areas are socially
and educational |y backward.

The foll owi ng observations may al so be noticed

"The reservation for rural areas cannot be

sustai ned on the ground that the rural areas
represent socially and educationally backward

classes of citizens. This reservation appears to be
made for majority population of the State. Eighty
per cent of the population of the State cannot be a
honogeneous class. Poverty in rural areas cannot

be the basis of classification to support reservation
for rural areas . The incident of birth
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inrural areas is nmade the basic qualification. No
reservation can be nmade on the basis of place of
birth as that would offend Art. 15".

Though the Court was primarily dealing with an argunent based on

Article 15(4) and the inmport of the expression "socially and educationally
backward cl asses of citizens" occurring in that sub-Article, the observations
guot ed above are quite relevant in testing the plea raised on behalf of the
State to save the classification. In the face of what has been laid down in
Pradi p Tandon’s case, the State cannot possibly invoke Article 16(4).

Qur attention has however been drawn to the foll owi ng observations

in Nidamarti’s case (supra) in reiteration of what was said in Pradeep Jain’s
case (supra)

"It is therefore, clear that where the region from
whi ch the students of a university are largely

drawn is backward either fromthe point of view of

opportunities for medical education or availability

of conpetent and adequate nedi cal services, it
woul d be constitutionally perm-ssible, wthout
viol ati ng the mandate of the equality clause, to

provi de a hi gh-percentage of reservation or

preference for students conming fromthat region

because wi thout reservation or preference students
from such backward region will hardly be able to
conpete with those /from advanced regi ons 'since
they woul d have no adequate opportunity for
devel opnent so as to be in a positionto conpete
with others. By reason of their socially or
econom cal | y di sadvantaged position they woul d

not have been able to secure education in good
school s and they woul d consequently be at a
di sadvant age conpared to students belonging to
the affluent or well-to-do famlies who have had

best of school education. There can, therefore,

legitimately be reservation or preference in their
favour so far as admi ssions are concerned in case
of a medical college which is set ‘up or intended to
cater to the needs of a region which is backward or
whose alummi are largely drawn from such

backward region."

These observations, in our view, cannot be |egitimtely pressed into
service for the purpose of justifying reservation or wei ghtage in favour of
rural candi dates on the ground of nativity/residence for purposes of public
enpl oyment. The difference in approach in relation to Articles 15 and 16
was indicated by Bhagwati, J. in Pradeep Jain"s case and we have quoted the
rel evant passage extensively. It was nmade clear in Pradeep Jain's case  that
in the matter of admi ssions to professional colleges the considerations were
different. As far as public enploynent is concerned, the classification on
the basis of residence in a region or locality was broadly held to be
constitutionally inpermssible. Mreover, the preferential treatnment of rura
candi dates in the instant case is not on the ground that they hail fromthe
backward region. All or nmost of the villages in the district or the State
cannot be presuned to be backward educationally or econom cally. / Such a
claimwas not accepted in Pradip Tandon’s case by a three Judge Bench
Even in Nidamarti’'s case, it was held that in absence of material, certain
regi ons cannot be dubbed as backward.

The justifiability of the plea stemming fromthe prem se that
uplifting the rural people is an affirmative action to inmprove their |ot can be
tested fromthe concrete situation which confront us in the present cases.
We are here concerned with the selections to the posts of teachers of primary
schools, the mninumqualification being SSC coupled with basic training
course in teaching. Can the Court proceed on the assunption that the
candi dates residing in the town areas with their education in the schools or
colleges located in the towns or its peripheral areas stand on a higher
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pedestal than the candi dates who had studied in the rural area schools or
colleges? |Is the latter conparatively a di sadvantaged and economically

weaker segment when conpared to the former? W do not think so. The
aspirants for the teachers jobs in primary schools be they fromrural area or
town area do not generally belong to affluent class. Apparently they come
fromlower mddle class or poor background. By and large, in the pursuit of
education, they suffer and share the same handicaps as their fellow citizens
in rural areas. It cannot be said that the applicants fromnon-rural areas
have access to best of the schools and colleges which the well to do class
may have. Further, without any data, it is not possible to presune that the
school s and colleges located in the towns- small or big and their periphera
areas are nmuch better qualitatively, that is to say, fromthe point of view of
teachi ng standards or infrastructure facilities so as to give an edge to the
town candi dates over the rural candi dates.

We are, therefore, of the viewthat the first plea raised by the
State which is also found in the counter-affidavit filed before the High
Court (as seen fromthe judgnent in Deepak Kumar Suthar’s case) is
unt enabl e.

We now turn-our attention to two other pleas nore vehenently raised
by M. Rajeev Dhawan as well -as the counsel appearing for the State to
justify the weightage in favour of District and rural candidates.. W may
guote the averments in the counter affidavit of the State in one of the cases
i.e. SLP 10780/ 2001:

"These teachers were primarily recruited for primary

education of the children in backward and rural districts.
It is bounden duty of the State to provide free

and compul sory education to the children upto 14 years

irrespective of their place and status.

It has been enpirically found that the teachers recruited
fromurban and relatively fromforward districts do not
wish to go to the rural and relatively backward districts.
The result is that 'teacher absenteeism is ranpant and
the teachers are nore interested in getting thensel ves
transferred to relatively urban areas and forward districts.
The situation is nost appalling in the district of Barner
where the literacy rates is only 18.33% Thus it had
becone i nperative that the teachers belonging to the

rural areas and belonging to certain districts should be
preferred by granting certain additional marks so that
there is teacher retention in those districts and rural areas
and there is no depletion in the teacher strength even in
the rural and backward districts. This grant of additiona
marks i s based upon a very noble objective of providing
education to all

The other reason for differentia is based upon the

ver nacul ar | anguage whi ch the teachers are going to

teach at the primary stage. |t has been repeatedly
stressed by various educational surveys that nedium of

i nstruction should be nother tongue as far as possi bl e,
The State of Rajasthan is the largest state in the country
and has diverse climatic and soci o-cul tural zones. The

di al ect s/l anguages vary according to the topography of

the region ranging fromthe Thar Desert of the West to

the sub-hum d climate of the East. Each zone has its

di stinct |anguage which is barely simlar to that of the
other regions. By enacting a policy of granting sone
additional narks to persons belonging to particul ar
districts shall lead to teachers conversant in |oca

ver nacul ar teaching the children who sone tinmes only

know t he | ocal |anguage. That shall establish easy
rapport and understanding of the children at the tender
age. Thus the objective of granting additional marks
shall not only lead to retention of teacher in a rural and
backward district but it shall also benefit the student
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conmunity as they shall have a teacher who shall be able
to understand them and converse with themeasily."

The two grounds pleaded in justification of preferential treatnent
accorded to rural area candi dates found favour with the Division Bench of
the H gh Court in Baljit Kaur’s case (1992 WR Raj. P.83) and Arvind
Kumar Gochar’s case (decided on 6.4.94). Shri Raj eev Dhawan appeari ng
for the sel ected candidates who have filed SLP No. 10780/2001, did his
best to support the inpugned circular mainly on the second ground, nanely,
better famliarity with the local dialect. The | earned counsel contends that
when the teachers are being recruited to serve in Gram Panchayat areas
falling within the concerned Panchyat Samiti, those hailing fromthe
particular district and the rural areas of that district are better suited to teach
the students within that district and the Panchyat areas conprised therein. He
submits that the | ocal candidates can get thenselves better assinmlated into
the I ocal environment - and will be in a better position to interact with the
students at primary level. Stress is laid on the fact that though the
| anguage/ not her tongue is the sane, the dialect varies fromdistrict to
district and even within the district. By facilitating selection of loca
candi dates to serve the Panchyat run schools, the State has not introduced
any discrimnation on the ground of residence but acted in furtherance of the
goal to inpart education. Such candidates will be nore effective as prinmary
school teachers and nore suitable for the job. It is therefore contended that
the classification i's grounded on consi derations having nexus with the object
sought to be achieved and is not nerely related to residence. W find it
difficult to accept this contention, though plausible it is. W feel that undue
accent is being laid on the dialect theory without factual foundation. The
assertion that dialect and nuances of ‘the spoken | anguage varies fromdistrict
to district is not based upon enpirical study or survey conducted by the
State. Not even specific particulars are given in this regard. The stand in the
counter affidavit (extracted supra) is that "each zone has its distinct
| anguage". |If that is correct, the Zila Parishad should have nentioned in the
notification that the candi dates shoul'd know particul ar | anguage to becone
eligible for consideration. W are inclined to think that reference has been
made in the counter to 'l anguage’ instead of 'dialect’ rather inadvertently.
As seen fromthe previous sentence, the words dial ect and | anguage are used
as i nterchangeabl e expressi ons, w'thout perhaps understanding the
di stinction between the two. We therefore take it that what is neant to be
conveyed in the counter is that each Zone has a distinct dialect or vernacul ar
and therefore local candidates of the district would be in a'better position to
teach and interact with the students. In such a case, the State Governnent
shoul d have identified the zones in which vernacul ar dissimlarities exist and
the speech and dialect vary. That could only be done on the basis of
scientific study and collection of relevant data. It is nobody' s case that such
an exercise was done. 1In any case, if these differences exist zone-w se or
regi on-wi se, there could possibly be no justification for giving weightage to
the candi dates on the basis of residence in a district. The candi dat es
bel onging to that zone, irrespective of the fact whether they belong to x, y or
z district of the zone could very well be famliar with the allegedly different
di al ect peculiar to that zone. The argunment further breaks down, if tested
fromthe stand point of award of bonus marks to the rural candidates. <Can it
be said reasonably that candi dates who have settled down in the towns will
not be famliar with the dialect of that district? Can we reasonably proceed
on the assunption that rural area candidate are nore famliar with the dial ect
of the district rather than the town area candi dates of the sane district? The
answer to both the questions in our view cannot but be in the negative. To
prefer the educated people residing in villages over those residing in towns
big or small of the same district, on the nmere supposition that the fornmer
(rural candidates) will be able to teach the rural students better would only
amount to creating an artificial distinction having no |legitimte connection
to the object sought to be achieved. It would then be a case of discrimnation
based primarily on residence which is proscribed by Art. 16(2).

Conming then to the next plea that the residents of towns, if appointed
will not be willing to serve the rural areas and they will be nore interested in
getting thensel ves transferred to "relatively urban area and forward
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districts", does not in our view, stand a nonent’s scrutiny. The
apprehensi on that 'teacher absenteeism will be ranpant if non-rura

candi dates are appointed, to say the least, is based on irrel evant and
unwarranted assunptions. First of all, as rightly pointed out by Dr. A M

Si nghvi, postings and transfers are managerial functions. The concer ned
authorities in-charge cannot be heard to say that there will be undue
pressures fromthe candi dates from extraneous sources and they will have to

succunb to such pressures. Secondly the question of non rural candi dates
trying to avoid working in villages and seeking transfer to town or urban
areas does not arise for the sinple reason that the appointees woul d have no
option but to work in villages comng within the jurisdiction of the
concerned Panchayat Samiti. The only other possibility is that they may |ike
to have postings in the villages close to the town. If the non-rura
candi dates would |i ke to have postings at places close to the town, the rura
area candi dates may equal |y have the desire to get postings close to their
native villages and many of them may even prefer working at places near the
town. Thus desire and aspiration in regard to choosing the place of work
need not be on a set pattern. Utimately, it is a matter of regulation of
postings of rural as well as non-rural candidates. As regards the candi dates
com ng fromother districts, the question of seeking inter-district transfer
does not arise, as they are required to work within the particular district in
whi ch they are sel ected and appointed. The factors which nmay exist in the
context of appointments to State-w de cadre does not exist here. The
difficulties sought to be projected by the State appear to be nore inmaginary
rather than real. /W have, therefore, no hesitation in rejecting this argunent.
The above di scussion | eads us to the conclusion that the award of
bonus marks to the residents of the district and the residents of the rura
areas of the district amounts to inmperm ssible discrimnation. There is no
rational basis for such preferential treatnent on the naterial available before
us. The ostensible reasons put forward to distinguish the citizens residing in
the State are either non-existent or irrelevant and they have no nexus with
the object sought to be achi eved, nanely, spread of education at prinmary
level. The offending part of Circular has the effect of diluting merit, w thout
in any way pronoting the objective.. The inpugned circul ar dated 10.6.1998
in so far as the award of bonus marks is concerned, has been rightly declared
to be illegal and unconstitutional by the H gh Court.
One nore serious infirmty in the inmpugned circular is that it does not
spell out any criteria or indicia for determ ning whether the applicant is a
resident of rural area. Everything is left baldwith'the potential of giving rise
to varying interpretations thereby defeating the apparent objective of the
rule. On matters such as duration of residence, place of schooling etc., there
are bound to be controversies. The authorities, who are conpetent to issue
residential certificates, are left to apply the criteria according to their
t hi nki ng, which can by no neans be uniform The decision in the State of
Maharashtra vs. Raj Kumar (AIR 1982 SC 1301) is-illustrative of the
probl em created by vague or irrelevant criteria. |In that case a rule was made
by the State of Maharshtra that a candidate will be considered a rura
candi date if he had passed SSC Exami nation held froma village or a town
having only 'C type nunicipality. The object of the rule, as noticed by this
Court, was to appoint candi dates having full know edge of rural life so that
they would be nmore suitable for working as officers-in rural areas. The rule
was struck down on the ground that there was no nexus between
classification nade and the object sought to be achi eved because "as the rule
stands, any person who may not have lived in a village at all can appear for
SSC Exanmination froma village and yet becone eligible for selection". The
rule was held to be violative of Article 14 and 16. Wen no gui dance at al
is discernible fromthe inpugned circular as to the identification of the
resi dence of the applicants especially having regard to the indefinite nature
of the concept of residence, the provision giving the benefit of bonus marks
to the rural residents will fall foul of Art. 14.

We have now come to the close of discussion on the constitutiona
issue arising in the case. Now, we shall proceed to consider the question of
relief. W have to recapitulate at this juncture, how the Hi gh Court in the
two i npugned judgnments before us, addressed itself to the question of relief.

There are two judgnments under appeal in this batch of cases. The first
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is the judgnment of the Full Bench dated 18.11.1999 in Kailash Chand’ s case.
The second is the judgnent of the Division Bench dated 13.4.2002 in a batch
of appeals filed by the State against the decision of the |earned single Judge
di sposing of the Wit Petitions.
In Kailash Chand' s case, the earlier Full Bench judgment in Deepak

Kumar’'s case rendered a nmonth earlier, the operative part of which has been
extracted at para 3 (supra) of this judgrment, was inplicitly followed. No
separate directions or observations are found in the full Bench judgnent in
Kai | ash Chand’'s case which is under appeal now. However, it has been
made clear by the full Bench that the cases before it were being di sposed of
"in the same terns" as those contained in the earlier full Bench decision
The writ petitions were "ordered accordingly”. Therefore, the operative part
of the judgment in Deepak Kunar’'s case applies "mutatis nutandis" to the
cases disposed of by the full Bench by its judgnent dated 18.11.1999.
According to those directions, the appointnent nade earlier to the judgnent
shal | not be affected and the judgnent shoul d have prospective application
in that sense. The second part-to be noticed is that the full Bench (in Deepak
Kurmar'’ s case) mmde it clear that no relief can be granted to the petitioners as
they will 'not standto gain even if the bonus marks are onmitted. No separate
finding on this aspect has been recorded by the full Bench in the inpugned
or der.

Coning to the second batch of cases, the |earned Judges of the
Di vi sion Bench while reiterating the directions given by the full Bench in
Deepak Kumar’s case, however, dism ssed the appeals, though the directions
given by the | earned single Judge are sonewhat at variance with those
granted in Deepak Kunar’'s case. The |earned single Judge quashed the
nerit list prepared or in existence after 21.10.1999 (the date of judgnent in
Deepak Kumar's case) ‘and directed fresh nerit lists to be prepared ignoring
the provision for award of bonus marks to the district and rural residents and
to regul ate appointnents based on that fresh list, if necessary, after giving
show cause notice to the appointees. The affected appointees (who were not
parties before the H gh Court) have filed the SLPs in view of the
consequential action taken by the concerned authorities.

Whet her the judgnent shoul d be given prospective application so as
not to affect the appointments nade prior to the date of the judgnent i.e.
18.11.1999 is one question that has been debated before us in the
background of direction given by the H gh Court. Counsel appearing for
the original wit petitioners who succeeded in principle before the Hi gh
Court contended that there is no warrant to i nvoke the theory of prospective
overruling to validate unconstitutional appointments especially when such
appoi ntnents were made during the pendency of the wit petitions and some
of the appointments were nade after the matter was referred to the ful
Bench. At any rate, it is contended that the appointnments orders issued after
the first full Bench judgnment which was rendered on 21.10. 1999 shoul d not
be validated. On the other hand, it is contended by the | earned counse
appearing for the successful candi dates who have been either appointed or
yet to receive appointment orders that there is every justification for the
prospective application of the judgnent. Wile so contending, the |earned
counsel find fault with the direction of the High Court’ in so far as it
inmpliedly restrains further appointnents subsequent to/'the date of the
judgrment. In this connection, it is pointed out that the selections were
finalized long prior to the judgnent either of the first full Bench or of the
second full Bench, and if there was delay in issuing appointnent orders
ei ther on account of the stay order or adm nistrative delays, the candidates
sel ected should not be placed at a di sadvant ageous position when conpared
to the candi dates appointed earlier. In other words, these parties contend
that the creation of a cut-off date with reference to the appoi ntnents already
made and yet to be made is unjustified and it would have been in the fitness
of things if all the selected candi dates are excluded fromthe rigour of the
judgrment as a one tine neasure instead of creating two cl asses anongst
t hem

Argunents were addressed before us on the contours and limtations
of the doctrine of prospective overruling applied in our country for the first
time in Golak Nath Vs. State of Punjab (1967 (2) SCR 762) in the context of
invalidity of certain constitutional amendments and extended gradually to
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the laws found unconstitutional or even to the interpretation of ordinary
statutes. The sum and substance of this innovative principle is that when the
Court finds or lays down the correct law in the process of which the

preval ent understandi ng of the | aw undergoes a change, the Court, on

consi derations of justice and fair deal, restricts the operation of the new
found law to the future so that its inpact does not fall on the past
transactions. The doctrine recogni ses the discretion of the Court to
prescribe the limts of retroactivity of the |law declared by it. It is a great
har moni zi ng principle equi pping the Court with the power to nould the

relief to neet the ends of justice. Justification for invoking the doctrine was
also found in Articles 141 and 142 which as pointed out in Golak Nath's

case are couched in such wide and elastic terms as to enable this Court to
fornulate |l egal doctrines to neet the ends of justice. |In the afternath of

Col ak Nath case, we find quite an illum nating and anal ytical discussion of
the doctrine by Sawant, J. in Managing Director Vs. B. Karunakar (1993 (4)

SCC 727). The learned Judge prefaced the discussion with the follow ng
enunci ati on: -

"It is now well settled that the courts can nmake the

| aw | ai d down by them prospective in operation to

prevent unsettl ement of the settled positions, to

prevent adm nistrative chaos and to neet the end

of justice."

Law reports are replete with cases where past actions and transactions

i ncl udi ng appoi ntments-and pronoti ons, though made contrary to the | aw
authoritatively laid down by the Court were allowed to remain either on the
principle of prospective overruling or in exercise of the inherent power of
the Court under Article 142. The learned senior counsel M. P.P. Rao
rem nds us that this power is only available to the Suprene Court by virtue
of Article 142 and it is not open to the High Court to neutralize the effect of
unconstitutional |aw by having resort to the principle of prospective
overruling or anal ogous principle. The argunment of the | earned counsel
t hough not without force, need not detain us for the sinple reason that as this
Court is now seized of the matter, can grant or mould the relief, without in
any way being fettered by the limtations which the Hi gh Court may have
had. W are of the viewthat thereis sufficient justification for the
prospective application of the law declared in the instant cases for nore than
one reason and if so, the declaration of the High Court to that extent need
not be di sturbed.

For nearly one decade the sel ecti ons made by applyi ng bonus nmarks
to the residents of the concerned districts and the rural areas therein were
uphel d by the H gh Court of Rajasthan. The first decision is the case of
Bal j eet Kaur decided in the year 1991 followed by Arvind Kumar Gochar’s
case decided in 1994. By the tinme the selection process was initiated and
conpl eted, these decisions were holding the field. However, when the wit
petitions filed by Kailash Chand and ot hers came up for hearing before a
| earned single Judge, the correctness of the viewtaken in those two
deci si ons was doubted and he directed the matters to be placed before the
| earned Chief Justice for constituting a full Bench. By the time this order
was passed on 19.7.1999, we are inforned that the select lists of candidates
were published in many districts. On account of the stay granted for a
period of three nmonths and for other valid reasons, further lists were not
published. 1t should be noted that in a case where the | aw on the subject was
in a state of flux, the principle of prospective overruling was invoked by this
Court. The decision in Managing Director ECIL Vs. B. Karunakar (supra) is
illustrative of this view point. In the present case, the legality of the
sel ection process with the addition of bonus marks coul d not have been
seriously doubted either by the appointing authorities or by the candidates in
view of the judicial precedents. The cloud was cast on the said decisions
only after the selection process was conpleted and the results were decl ared
or about to be declared. It is, therefore, a fit case to apply the judgnent of
the full Bench rendered subsequent to the sel ection prospectively. e
nore aspect which is to be taken into account is that in alnmost all the wit
petitions the candi dates appointed, not to speak of the candidates sel ected,
were not made parties before the Hi gh Court. May be, the |aborious and
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| ong-drawn exercise of serving notices on each and every party likely to be
af fected need not have been gone through. At |east, a general notice by
newspaper publication could have been sought for or in the alternative, at

| east a few of the |ast candi dates sel ected/ appoi nted coul d have been put on
notice; but, that was not done in alnobst all the cases. That is the added
reason why the judgment treading a new path should not as far as possible
result in detrinent to the candi dates al ready appointed. W are not so much
on the question whether the wit petitioners were legally bound to inplead
all the candi dates sel ected/ appointed during the pendency of the petitions
having regard to the fact that they were challenging the notification or the
pol i cy decision of general application; but, we are taking this fact into
consideration to | ean towards the view of the H gh Court that its judgnent
ought to be applied prospectively, even if the non-inpleadnent is not a fata
flaw.

Prospectivity to what extent is the next question. Counsel argues that
when once it is accepted in principle that past actions should not be
unsettled, there is no rationale in prescribing a cut off date with reference to
the date of judgnent, so as to save the appointnents already nmade and to bar
the appointnents to be made. It is contended that the entire sel ection
process and 't he consequenti al appoi ntments shoul d be out of clutches of the
j udgrment rendered on 18.11.99 and it would be nore rational and logical to
apply it to further selections. The fortuitous circunmstance of not being in a
position of securing appointnment orders for a variety of admnistrative
reasons should not standin the way of candi dates appointed or to be
appoi nted after the date of judgment; otherwise, it would result in injustice
and hardship to the sel ected candi dates wi thout any tangi ble benefit to the

petitioners who noved the H gh Court for relief. It is pointed out that in
sone districts like Chittorgarh, Lok Sabha election progranme cane in the
way of formal appointnents orders being issued. It is further pointed out

that in any case, if the judgnent is to be prospectively applied as it ought
to be, the application of judgment should be fromthe date of its
pronouncenent i.e. 18.11.1999 but not from 21.10.99 which is the date of
deci sion in Deepak Kumar’'s case pertaining to a different selection held five
years earlier.

The above argunent was countered by the | earned counsel appearing
for the original wit petitioners contending that after the judgment of the
Hi gh Court in Deepak Kumar’'s case (21.10.1999 is the date of judgnent) in
which simlar provision in another circular was struck down, there was
neither legal nor noral justification for making further appointnents, though
the i npugned judgnment in Kailash Chand, was rendered on 18.11.1999. |In
the first SLP filed by Kailash Chand, the senior counsel M. Krishnanmani
rai sed a subsidiary contention that the Hgh Court was wrong in proceedi ng
on the assunption that his client and other simlarly situated petitioners
woul d not have got selected even if the bonus narks were ignored. In the
SLP, the said petitioner furnished the particulars relating to marks secured
by hi mand sone other sel ected candidates. Quite rightly, the l'earned
counsel contended that the Hi gh Court apparently ~could not have | ooked
into the particulars of marks in each and every case and it would have been
inthe fitness of things if it were left to the concerned authorities to go-into
the factual details.

One nore point which need nention. Sone of the | earned counse
argued that the unsuccessful applicants should not be allowed to chall enge
the selection process to the extent it goes against their interest, after having
participated in the selection and waited for the result. It is contended that the
di scretionary relief under Article 226 should not be granted to such persons.
Rel i ance has been placed on the decision of this Court in Madan Lal Vs.
State of J & K 1995 (3) SCC 486 and other cases in support of this
argunent. On the other hand, it is contended that in a case of challenge to
unconstitutional discrimnation, the doctrine of acqui escence, estoppel and
the like does not apply and the wit petitioners cannot be expected to know
the constitutional inplications of the inpugned circular well before the
sel ections. W are not inclined to go into this question for the reason that
such a plea was not raised nor any argunent was advanced before the High
Court .

Havi ng due regard to the rival contentions adverted to above and
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keeping in view the factual scenario and the need to bal ance the conpeting
clains in the light of acceptance of prospective overruling in principle, we
consider it just and proper to confine the relief only to the petitioners who
noved the H gh Court and to rmake appointnents made on or after

18.11.1999 in any of the districts subject to the clainms of the petitioners.
Accordingly, we direct

1. The clainms of the wit petitioners should be considered afresh in the
light of this judgnment vis a vis the candi dates appointed on or after
18.11.99 or those in the select list who are yet to be appointed. On

such consideration, if those wit petitioners are found to have superior
nmerit in case the bonus marks of 10% and/or 5% are excl uded, they

shoul d be of fered appoi ntnents, if necessary, by displacing the

candi dat es appoi nted on or after 18.11.1999.

2. The appoi nt ments made upto 17.11.1999 need not be reopened and
re-considered in the Ilight  of the law laid down in this judgnment.
3. Wit Petition No. 542/2000 filed in this Court under Article 32 is

her eby dism ssed as it was filed nearly one year after the judgnent of
the H gh Court and no expl anation has been tendered for not
approachi'ng the Hi gh Court under Article 226 at an earlier point of
time.

Before parting, we nust say that we have noul ded the relief as above
on a consideration of ‘special facts and circumstances of this case acting
within the frame-work of powers vested in this Court under Article 142 of
the Constitution. In‘so far as the relief has been granted or nodified in the
manner aforesaid, thi's judgnment may not be treated as a binding precedent in
any case that may arise in future

Anot her parting observation. ~Wile we realize the need to generate
better enpl oynent opportunities to the people of rural backward areas and
an affirmative action.in this regard is not ruled out, any such action should
be within the framework of constitutional provisions relating to equality.
Equal i si ng unequal s by taking note of their handicaps and Iimtations is not
i mperm ssi bl e under the Constitution provided that it seeks to achieve the
goal of pronoting overall equality.” However, neasures taken by the State
on consi derations of |ocalismare not sanctioned by the constitutiona
mandat e of equality. As indicated in the judgnent, any attenpt at giving
wei ghtage to the rural candi dates shoul d be backed up by scientific study
and consi derations germane to constitutional guarantee of equality.

The appeal s arising out of the SLPs are di sposed of accordingly. The
i mpugned judgnents of the H gh Court stand nodified to that extent. The
wit petition nmentioned above is dismssed. There shall be no order as to
costs.




