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Thi s batch of appeals has been filed against the D visi on Bench
j udgrment of the Bonbay H gh Court dated 20-23.8.2002.

In a batch of petitions filed by respondents Air India Ar
host esses Association and its nmenbers (shortly referred hereinafter as
the respondent Association), the H gh Court of Bonbay has held that
the age of retirement fromflying duties of Air hostesses at the age of
50 years with option to themto accept post for ground duties after 50
and up to the age of 58 years is discrimnation against them based on
sex which is violative of Articles 14,15 & 16 of the Constitution of
India as al so Section 5 of the Equal Renuneration Act, 1976 (for short
the ER Act) and contrary to the nmandatory directions issued by the
Central Covernnment under Section 34 of the Air Corporations Act,
1953( for short Act of 1953).

On such declaration of retirement age of air hostesses from
flying duties as discrimnating conpared to their nmale counterparts
working with them on board of Air craft, the H gh Court went further
in passing an all eged consensual order based on proposals in witing
given by the enployer Air India which was alleged to have been
accepted by other parties before the Hi gh Court. The operative part of
the i npugned judgment of Bombay Hi gh Court by which several reliefs
were granted to the respondent association, needs reproduction:-

(i) "The i mpugned letter of the 3rd respondent dated 24th
Decenmber 1989 and circulars issued by Air India dated 23rd
March 1990, 2nd March 1990 and 5th August 1991 as well as
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of fice order dated 12th January 1993 are hereby quashed and

set aside ;

(i) Air Indiais directed to inplement the directive dated 16th
Oct ober, 1989 issued by the Union of India by permitting the
petitioners to performflying duties until they attain the

retirement age of 58 years subject to nmedical fitness and

wei ght check and further subject to the neasures suggested by

Air India and reproduced earlier in this Oder;

(ii) Air Indiais directed to pay to the pettioners the differentia
amount of salary fromthe date of grounding till the date of

resunption of flight duties and 50% of the compensatory

al | owances as per colum 9 of the proposal marked 'x' to the air

host esses who were grounded prior to 31st Decenber 1997 and

30% of the all owances for the air hostesses who were grounded

on or after |st January 1997,

(iii) Air Indiais directed to comply with the above directions wthin
a period of 12 weeks.

(iv) Air India isdirected to take steps to refix seniority of the
cabin crew in-accordance with this order and conplete the work

of refixation of seniority within 24 weeks;

(v) Air Indiais directed to take steps to amend clause 30(1)(c) of
the Certified standing orders-in the Iight of the directions given

by this Court;

(vi) all Awards and settlements entered into between the

managenent of Air /India and the unions of cabin crew to stand

nodified to the extent they conflict with this order

(vii) Air hostesses will be entitled to the benefit under section 192
(2A) read with section 89 of the I'ncone Tax Act - with regard to
the ampunts paid in arrears”

The consensual order recorded by the Hi gh Court in its judgnent
on the conditional proposals nmade by the enployer Air. India and
al l eged to have been accepted by sone of = the enpl oyees and their
Associ ations which were parties before the H gh Court al so needs
repr oduction: -

"As indicated by us at the outset that Air India has agreed to

i ncrease the flying age of air hostesses to 58 years subject to
certain measures propsed by Air India, the proposal to that effect in
witing was put on record by the | earned counsel for Air _India. The
same was di scussed during the course of arguments and finally a
consensus has been reached on the foll ow ng: -

(i) Order of this Court be confined only to such menbers of the
cabin crew of both sexes recruited prior to october 1997;

(ii) There shall be total interchangeability of job functions on board
the air craft and flexibility of working positions shall be at the
di scretion of the managenent.

(iii) There shall be total parity between the two cadres of air
host esses and flight pursers and all vestiges of distinctions be
brought to an end;

(iv) The inter-se seniority between the two cadres shall be worked
out as follows: -

a) The seniority of male and female cabin creww Il be in
accordance with their date of joining;
b) If in the sane grade the female cabin crewis senior to a

nmal e cabin crew even though her date of entry into Air
India is later than that of the nmale cabin crew, the grade
and basic salary of the female cabin crew will be frozen
till such time as the male counter part catches up with her
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and is placed senior to her as per his date of joining;

c) If a male cabin crewis in a |ower grade than a fenale
cabin crew despite the nale cabin crew having joined Air

India at an earlier date, the grade and basic salary of the
femal e cabin crewwill be frozen till such tine as the nale
cabin crew is pronoted and becomes senior to the fenale

cabin crew as per his date of joining;

d) In cases covered by clause (b) and (c) above, the basic
salary and grade of the fermal e cabin crew shall renain

frozen till such time as the male cabin crew becones

senior to the female cabin crew or for a period of two

years whi chever is |ess;

e) In situations where the fenmale cabin crewis senior to the
nmal e cabin crew, where the date of joining is the sane,

the existing relative seniority will remain undisturbed;

f) Mal e/ Femal e cabi n crew who have been down graded due

to disciplinary action, will continue with the handi cap

0) Mal e/ Femal e cabi n crew who have been refused

pronotions will also continue with the handi cap, and

h) Mal e/ Femal e cabin crew who are on | eave w thout pay, the
nunber of days will be deducted whilst fixing their

seniority.

(v) The hierarchy on board the air craft will be based on seniority

i rrespective of sex;

(vi) Speci al benefits which are being given to air hostesses at
present, like early retirenent and all benefits arising out of
early retirenent, shall no | onger be continued;

(vii) The bar | oss conpensation wll be paidto only such cabin crew
(both workmen and executive) as are at present in receipt of the
same and to no other cabin crew,

(viii) Al cabin crew (both workmen and executive) shall have to
undergo annual nedical exam nation after the age of 35 years

and shall also be subject to weight checks at all tinmes
irrespective of sex. Provided further that in the case of air
host esses who have been grounded need not have to undergo

medi cal tests, weight checks, safety and refresher training;

(ix) Al'l air hostesses shall have to exercise a one tine irrevocable
option with one nonth fromthe date of the receipt of “intinmation

given in that behalf by Air India to decide whether they wish to

retire at the age of 50 years or to continue towork in Air

India and fly as air hostesses till the retirenent age of 58

years. To achieve parity, a simlar option will also be offered to

the mal e cabin crew as a one tine exercise. No cabin crew as one

time exercise. No cabin creww |l be eligible for ground jobs

except where the cabin crew is grounded by the nmanagenent due

to lack of medical fitness.

(x) No menber of the cabin crew, male or fenale joined after
Cct ober 1997 will be allowed to claimbar |oss conmpensation

The inmpugned judgnent of the Bombay Hi gh Court has been
assailed by the Air India Oficers Associati on who has sought |eave to
appeal against the judgnments being adversely affected in their
seniority and pronotional prospects by the passing of alleged
consensual order recorded in the inpugned judgnents. Mijority of air
host esses of the worknmen category, whose terns and conditions of
service including age of retirenment is governed by agreenents and
settlenents entered into between them wi th the enpl oyer under the
I ndustrial Law, are also aggrieved by the judgment. They are
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appel | ants before us through Air India Cabin Crew Association [for
short "AICCA'] which has nenbership both of nmale and femal e

enpl oyees working as cabin crew. Appeals have al so been preferred
separately by Enployer Air India, Union of India and sone of the air
host esses individually. Learned Senior Counsel appearing for the
appel | ants addressed separate arguments and hi ghlighted the patent
illegalities on nmerits and procedure conmtted by the Hi gh Court.

Before dealing with the several contentions advanced on behal f
of the appellants before us, it would be necessary to give the factua
and | egal background in which the present dispute by the air
host esses represented by respondent associ ation on the question of
retirement fromflying duties has been rai sed.

Two Corporations in the nane of Air India (engaged in
international flights) andIndian Air lines (engaged in domestic
flights)were established under the Air Corporations Act 1953. Section
45(2) (b) enabl es 't he Corporation established under the Act to frame
regul ations | aying down terns and conditions of service of its officers
and enpl oyees. After the Corporation was formed, Air India by
regul ation 46(1) fixed theretirement age of Air hostesses as 30
years. By regulation 47, General Mnager was enpowered to extend
the retirement age to 35 years for the Air hostesses who are found to
be nedically fit. This retirenent age was fixed by the two Nationa
I ndustrial Tribunals which were set up to determ ne conditions of
service of enpl oyees of the two Corporations. Those tribunals were
presi ded over by M. Justice Khosla and M. Justice Mahesh Chandra.

In the year 1972 the Air - Corporation Enployees Union raised
the dispute of retirenent age of ~ air hostesses in Indian Air lines. A
settl enent was reached between enpl oyer and enployees under
whi ch General Manager’'s power to extend the retirenent age of
unmarried and nedically fit air hostesses was increased from35 to
40. I n 1972 Justice Mahesh Chandra Award was gi ven on the basis of
di spute referred by the Central Governnent concerning the service
condi tions of workmen of Indian Airlines. The enployees’ Union of Air
India were permtted to be inpleaded as a party. The enployer Air
I ndia nade a demand before the tribunal of interchangeability of job
functions between male and fenal e menbers of the crew'so as to
allow themto operate the aircraft with only 14 crewrenbers. ~ Justice
Mahesh Chandra tribunal gave its award on 25.2.1972 in which Ar
India’s claimfor interchangeability of the job functions of male and
femal e menbers of the crew was rejected on the groundthat the Air
I ndi a Manual has | aid down separate and distinct job functions of nale
and femal e cabin crew. According to the enployer Air ~India the
Mahesh Chandra Award is binding as a Contract reached between the
enpl oyer and enpl oyees in the course of industrial adjudication

For airhostesses in the Indian Air lines, Governnent of |ndia
Notification dated 12.4.1980 fixed mninumretirenent age as 35

years. It was provided that air hostesses will retire on attaining the
age of 35 years or on marriage if it takes place within four years of
joining service or on first pregnancy whi chever occurs earlier. 1In line

with Indian Air lines, Air India also carried out sinmilar anmendnents in
their regulations. The nale cabin crew nenbers, known as Assi stant
Flight Pursers, Flight Pursers and Flight Supervisors were to continue
on flight duties until the age of 58 years. Ms. Nergeshh Meerza
together with her fellow Air hostesses filed a Wit Petition in the
Bonbay Hi gh Court challenging the retirement and ot her conditions of
service applicable to Air hostesses on the ground that they were

di scrimnatory under Articles 14,15 & 16 of the Constitution. The
petition was transferred to the Supreme Court and by its decision in
the case of Air India vs. Nergeshh Meerza [1981 (4) SCC 335]

the provision of retirement of Air hostesses on first pregnancy was
struck down as arbitrary and violative of Article 14 of the Constitution
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The regul ation, which provided for extension of service of the air

host esses beyond 35 years and up to the age of 45 years at the sole

di scretion of Managing Director, was also found to be arbitrary being

wi t hout any guidelines. This Court in Nergesh Meerza’'s case,

therefore, cane to the conclusion that the service regulations in so far
as they provided for termnation of service on first pregnancy and

ext ensi on of service beyond 35 years only at the discretion of

Managi ng Director, were arbitrary hence unconstitutional under Article
14 of the Constitution.

It woul d be necessary to take note of the decision of Nergeshh
Meerza' s decision (supra) rendered by three Judges’ Bench of this
Court as according to the appellants sone of the | egal prem ses are
al ready covered and certain | egal questions are already settled by the
af oresai d judgnent, which are binding on the High Court and al so on
this Bench of two Judges. In the case of Nergesh Meerza (supra)
attempt was made to persuade the Court to hold that the air
host esses (females) and flight pursers (males) being menbers of a
team on board-air craft should be treated as one single cadre of
enpl oyees allowi ng no discrinnation in their service conditions. After
taking note of different nodes of the recruitnent, pronotiona
avenues, salaries, allowances of the two cadres, in the case of
Ner gesh Meerza (supra), this Court recorded the follow ng
concl usion in paragraph 57 of its judgement:

"Thus , fromthe conparison of the node of recruitnent the
qualification, the pronotional avenues and other natters which we
have di scussed above we are satisfied that the Air hostesses form
an absolutely separate category fromthat of the Flight pursers in
many respects having their different grades, different pronptiona
avenues and different service conditions."

The conclusion is reiterated in paragraph 60 of the judgnment in
the follow ng words: -

"Having regard, therefore, to the various circunstances, incidents,
service conditions, pronotional avenues etc. of the Flight pursers and
Air hostesses, the inference is irresistible that '‘Air hostesses

t hough nmenbers of the cabin crew are entirely separate cl ass

governed by different set of rules and regul ations and conditions of
service."

It is after recording the above conclusion that the Court then
went on to consider the argunent advanced on behal f-of Air India by
their Senior Counsel M. Narinman that nmost of the job functions
performed by flight pursers and air hostesses are entirely different.
Thi s argunent of the counsel made on behal f of the enpl oyer was
negatived and the relevant part of the observations in the judgnent
have to be understood in the context in which they are nmade. They
cannot be read out of context by the High Court to nullify the
concl usion of this Court reproduced above in which'it is very clearly
stated that the nmale and femal e nmenbers of the crew on board are
two di fferent classes of enployees governed by different sets of
service conditions. On the alleged difference in job functions the
Suprenme Court observed as under: -

"W are, however, not inpressed with this argunent because on

perusal of job functions which have been detailed in affidavit clearly
shows that the functions of the two, though obviously different

overl ap on some points but the difference, if any, is one of degree
rather than of kind. Moreover, being nmenbers of the crewin the

sane flight, two separate classes have to work as a team hel pi ng and
assi sting each other particularly in case of energency."

Havi ng thus rejected the contention advanced on behal f of
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enpl oyers on the alleged difference of job functions, the Court in para
62 further reiterated its conclusion thus :-

"Once we have held that Air hostesses formseparate category with

di fferent and separate incidents, the circunstances pointed out by

the appell ant cannot ampunt to discrimnation as to violate Article 14
of the Constitution on this ground."

The Suprene Court thus negatived the grievance that service
condi tions providing | ower age of retirement to air hostesses is
unf avour abl e conpared to flight pursers, who are nal e nenbers of
the crew on board and are allowed the age of retirement of 55 or 58
years. The argunent clainmng parity on retirenent age by fenales
with mal e menbers of the crew was negatived. It was held that there
is no discrimnation against air hostesses based only on sex. It
further held that the service condition is neither unconstitutional under
Articles 15 & 16 of the Constituion nor violative of Section 4 of the ER
Act. The Court quoted notification issued by the Central Governnent
under Section 16 of the ER Act.” It upheld the stand of the enpl oyer
that the different ages of retirenent and salary structure for nale and
femal e enployees in Air India are based on their different conditions
of service and not on sex al one.

Section 4 of the E.R Act prohibits the enployer from paying
unequal renuneration to male and fenal e workers for 'sane work or

work of a simlar nature.’ Section 5 of the said Act prohibits
di scrimnation by the enployer while recruiting nmen and wonen
wor kers for 'same work or work of similar nature.’ By Amendnent

i ntroduced to Section'5 by the Anendment Act No.49 of 1987,

enpl oyer has been prohibited fromdiscrimnating nen and wonen

after their recruitnment in the matter of their conditions of service for
the 'same work and work of similar nature.’” Section 5 after its
amendnment by Act No. 49 of 1987 reads as under: -

"5. No discrimnation to be nmade while recruiting nen and wonen
workers. - On and fromthe comrencenent of this Act, no enpl oyer
shal |, while making recruitnent for the same work of a simlar nature,
[or in any condition of service subsequent to recruitnent such as
promotions, training or transfer] nmake any discrim nation against
worren except where the enpl oynent of wonen in-such work is

prohi bited or restricted by or under any law for the tinme being in
force.

Provi ded that the provisions of this section shall not affect any
priority or reservation for schedul ed castes or scheduled tribes, ex-
servi cemen, retrenched enpl oyees or any other class or category of
persons in the matter of recruitment to the posts in an establishnent
or enpl oynent."

The expression - 'same work or work of 'a simlar nature’ has
been defined in Section 2(h) of E.R Act as under
"2(h) - same work or work of a sinmilar nature" neans work in respect

of which the skill, effort and responsibility required are the sane,
when perfornmed under simlar working conditions, by a man or-a
worman and the differences, if any, between the skill, effort and

responsibility required of a man and those required of a wonan are
not of practical inportance in relation to the ternms and conditi ons of
enpl oynment .

Section 16 enpowers the appropriate government to make a
declaration by notification that in respect of particular enploynent
difference in regard to remuneration of men and wonen workers
under an enployer is found to be based on 'a factor other than sex’
and there is no contravention of the provisions of the Act by the
enpl oyer. Section 16 reads as under: -
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"16. power to nmke declaration - Were the appropriate Governnent

is, on a consideration of all the circunstances of the case, satisfied
that the differences in regard to the renuneration or a particular
speci es of remuneration, of men and wonen workers in any

establ i shnent, or enploynent is based on a factor other than sex, it
may, by notification, nmake a declaration to that effect, and any act of
the enployer attributable to such a difference shall not be deened

to be a contravention of any provision of this Act."

In exercise of powers under Section 16 of the Act a Notification
was i ssued on 15th June 1979 and published in Gazette of India dated
17th June, 1979 which reads as under

"New Del hi, the June 15, 1979. S. O 2258 - in exercise of the powers
conferred by Section 16 of the Equal Renmuneration Act, 1976 (25 of
1976) the Central Government havi ng considered all the

circunmstances relating to, and ternms and conditions of enploynent of
Air Hostesses and Flight Stewards, are satisfied that the

difference in regard to pay, etc. of these categories of enployees
are based on different conditions of 'service and not on the
difference of sex. The Central Governnent, therefore, declares that
any act of the enployer attributable to such differences shall not be
declared to be in contravention of any of the provisions of the Act."

It is to be noted that the aforesaid notification was issued in the
year 1979 much before the amendnent brought in 1987 to Section 5
of the ER Act. The notification under Section 16 quoted above is
rel evant for a different purpose. In Nargesh Meerza' s case (supra)
- the Court recorded follow ng conclusion in paragraph 67:-
"Thus, declaration is presunptive proof of the fact that in the
matter of allowances, conditions of service and other types of
remuneration, no discrimnation has been made on the ground of sex
only. The declaration by the Central Covernment, therefore,
conpl etely concludes the matter."

The Suprene Court on considering the challenge to the | ower
retirement age of female nmenbers of the crew on board on the basis
of gender discrimnation prohibited by Articles 15(1) ‘and 16(2) of the
Constitution, observed thus:-

"The Articles of the Constitution do not prohibit the State from
maki ng discrimnation on the ground of sex coupled with other
consi derations. "

In Para 70, the conclusion recorded is thus:-

"For these reasons, therefore, the arguments of M. Setal wad that

the conditions of service with regard to retirenent etc., anount to

di scrimnation on the ground of sex only is overruled and it is held
that conditions of service indicated above are not “violative of Article
16 on this ground."

Havi ng thus rejected the challenge to the | ower retirenent age
for femal e nenbers of crew as the discrimnation based only on sex,
Supreme Court struck down two service conditions which provided for
term nation of services of Air hostesses on first pregnancy and
ext ensi on of service beyond 35 up to 45 only at the sweet wll
and di scretion of the Managi ng Director. The af or enenti oned
two service conditions were held to be unreasonable and arbitrary
hence violative of the Constitution. In Nergesh Meerza's case
(supra) the different retirenent ages of nale and fenal e nmenbers
on board was uphel d after exami ning the stand and justification
shown by the enployer. The discussion and the concl usion reached for
uphol di ng different ages of retirenent of male and femal e enpl oyees
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on the Aircraft are contained in paragraphs 105 to 113 of the

judgrment. The Court nmade a survey of retirenent ages of nale and
femal e menbers of the crew on board in different air lines all over the
worl d and on consideration of the stand of the enployer with regard

to the fitness and efficiency of the nenbers of crew of both sexes
observed thus :- ’"there cannot be any cut and dry forrmula for fixing
the age of retirenment which "woul d al ways depend on a proper

assessnment of the relevant factors and may conceivably vary from

case to case.’

The Court then relied on the award of Justice Mahesh Chandra
Tri bunal and held that before the Tribunal the Air hostesses never
demanded that their age of retirenent should be at par with the nale
enpl oyees at the age of 58 years. The Award of the Tribunal was held
to be binding on the air hostesses. See the follow ng observations in
par agraph 114: -

"We m ght further mention that even before the Mahesh Tri bunal

the stand taken by the Air hostesses was nerely that their age of
retirement shoul d be extended to 45 years and they never put

forward or suggested any claimto increase the retirenent age to 58
which clearly shows that their present claimis not nerely bel ated but
an afterthought particularly because the Mahesh Tribunal was dealing
with this particular grievance and if the Air hostesses were really
serious in getting/'their retirenment age equated with that of the
Flight pursers, i.e. 58, they would not have failed to put forward this
specific claimbefore the Tribunal. This is yet another ground on
which the claimof the Air hostesses to be retired at the age of 58
cannot be entertai ned because as we have al ready shown the Award

bi nds the parties even though its period may have expired."

On 17.11.1993 Air India as thethe enpl oyer and the nmenbers
of the AICCA representing both its male and fenal e enpl oyees
entered into an agreenment where under the category of Deputy Chief
Air hostess was reintroduced having its pronotional avenues from
within the female cadre. The record note of the proceedi ngs nmentions
that existing avenues of pronmpotion of the nale cabin crew woul d
remai n unaffected, the separate hierarchy anong the various
categories would remain as at present and there woul d ' be no change
in the job functions of any category of cabin crew as a result of the
agr eenent .

It may al so be nmentioned that the Cabin Crew Manual which
provi ded for separate and distinct job functions and pronotiona
avenues to nale and femal e cabin crew was chal | enged by one of the
Air hostesses, namely, Ms. A Milgaonkar in Wit Petition No. 490/84
in the Hi gh Court of Bonbay. That petition was dism ssed on
22.3.1984. Nargesh Meerza and four other Air “hostesses chall enged
the agreenent containing the record note dated 17.11.1983 in the
H gh Court of Bombay in Wit Petition 116/84. The Court speaking
through the | earned Sujata Manohar J.(as she then was) upheld the
legal validity of the agreement by its judgment dated 25.7.1984. The
Di vi sion Bench on 31.10. 1985 al so di sm ssed Appeal No.1068/84
preferred by the individual Air hostesses.

In the year 1987, Ms. Aquilia Mdhan in WP 3091/86 again
chall enged the lower retirenent age of Air hostesses fixed under the
agreenent. The Court held that the issue was barred by principle of
"constructive res judicata' in view of Nergesh Meerza' s case
(supra). Appeal preferred was al so di sm ssed

In 1987 itself identical issues of the |ower age of Air hostesses
was brought to this Court for reconsideration by Ms. Lena Khan in Wit
Petition No. 231/87. By judgnent in Ms. Lena khan vs. Union of
India [1987 (2) SCC 402], a two Judges’ Bench of this Court
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di sm ssed the petition on the ground that the three Judges’ Bench
decision in Nergesh Meerza's case (supra) is binding on the

parties. In fact, in the case of Lena Khan, the principle grievance was
that Indian air hostesses are made to retire conparatively at younger
age than air hostesses on other international flights and Air |lines of
ot her countries.

In the year 1988, fresh agreenent was entered into between
enployer Air India and Al CCA where-under Air hostesses were to be
subj ected to medi cal exam nation for assessing their fitness between
the age of 37 and 45 years. The bar on marriage was brought down
fromfour to three years. The nunber of posts of Senior Airhostesses
and Deputy Chief Airhostesses was increased.

In the year 1989 Air hostesses of India Air lines and Air India
filed a petition before the Petition Cormiittee of the Lok Sabha
conpl ai ni ng di scrimnation in the retirement age and ot her service
conditions. The Petition Conm ttee recomended that the different
retirenment ages for male and fenmal e cabin crew nenbers be
abol i shed and ban on nmarriage of Air hostesses should be conpletely
revoked. ~On 16.10.1989, the Central ~Governnent in exercise of
powers under Section 34 of the Air Corporations Act issued a direction
to the Air India that the male and feral e cabin crew nmenbers be
allowed to serve till the age of 58 years. Rival contentions have been
addressed on the inport and effect of the Directives of the Centra
CGovernment and the efficacy of the subsequent clarification issued to
the same by letter dated 16.10.1989. ~The relevant parts of the letters
are, therefore, reproduced hereunder w th some portions underlined
for the purpose of enphasis:

"To
The Managing Director, Ar India,
Air India Bldg., Bombay

The managi ng Director, Indian Air |ines,
Air lines House, New Del hi.

Subj ect: Discrimnation against Air hostesses in‘Air/ India and
Indian Air lines - Decisions regarding

Sir,

| amdirected to say that the question of renoving
di scrimnation service conditions against Air hostessesin Air India
and Indian Air |ines has been engaging the attention of the
CGovernment for quite sone tine, after careful consideration, it has
been deci ded as under

i) That like the nale Cabin crew, Air hostesses in Ar
hostesses in Air India and Indian Air lines should also be allowed
to serve till the age of 58 uears.

ii) That the air hostesses should be subject to nedica

exam nati on once a year after the age of 35 years, but such nedica
exam nation shall not be called superannuati on nmedi cal exam nation.
In addition, Air hostesses. Shall be subject to weight restriction
regi me which shall be very strictly observed and for which suitable
executive instructions and guidelines may be drawn.

iii) That no marriage by the Air hostesses within the years of
joining service shall be renoved.

2. You are requested to inplenment the above decisions of the
CGovernment with imredi ate effect under intimation to this Mnistry.

3. A conpliance report of the action taken may pl ease be
submitted to this Mnistry within a week.
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4, Pl ease acknow edge receipt of this letter.

Yours faithfully
Sd/ - JR Nagpa
Under Secretary to the Govt. of India

[ Underlining by Court]

On receipt of the above letter the enployer Air India wote a
detailed letter making a nention of various agreenents and
settl enents reached between the enpl oyer and enpl oyees with
regard to the age of retirenment and conditions of service of Ar
hostesses and FPs. It nmade a request for reconsideration of the
Directive which mght be understood to allow flying duties to Air
hostesses at par with males’ up.to the age of 58 years. The relevant
part of the letter of Air |India addressed to the Joint Secretary of
Government of I ndi a dated 15.12.1989, in response to the Directives
issued in the letter dated 16.12.1989, also needs reproduction for
proper understanding of the Directives of the Central Governnent and
the subsequent clarification issued by the Central Governmnent.

"HQ 65-6/6719 15.12. 1989

The Joint Secretary to the Govt. of |ndia
Mnistry of Civil Aviation & Tourism
New Del hi .

Kind attn: Shri Ravindra Gupta

Di scrimnation against Air hostesses in Air India and Indian
Air lines - Decision Regarding

Pl ease refer to the Mnistry’ s |letter No.AV. 18022/ 23/ 88-
ACCl A dated Cctober 16, 1989: -

It may be pointed out that, as indicated above, all these issues
relating to service conditions of hostesses are subject matters of
settl enent, understanding award and as such the question of
i npl enenting the governnent decision on the retirenment age of
host esses cannot and shoul d not be considered in isolation. The
matter requires to be examined in all its aspects, particularly
repercussions it may give rise to and also to be di scussed with the
union for arriving at a mutual settlement.

In view of the position explained above, the natter requires a
further thorough review by the governnent. For the reasons stated,
we are al so proposing to begin a dialogue with the AICCAwith a view
to comng to an understanding with themon the various issues
detail ed above. This will also be on the clear understandi ng that the
government decision relates to increase in age of retirenment-to 58
years and not on flying duties after the age of 35 years, and the
depl oyment of the hostesses after 35 years in alternate jobs would
be left to the discretion of the managenent. As regards the
host esses who are desirous of availing of the option available to them
under the existing provisions viz., retirenment any time between the
age of 35 and 45 years, they may be allowed the option for which a
cut off date woul d be fixed.

We shall be grateful for imrediate confirmation of the
position state above.
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Yours faithfully,
AR I NDI A
SO -

[J. R Jagtap]
Secretary & Dy. Director - Adm n.

In reply to the above letter of the enployer Air |India, the Joint
Secretary of Mnistry of Civil Aviation and Tourism Departnent of G vi
Avi ation, Governnent of I'ndia wote on 29.12.1989 and infornmed that
the subject was reviewed and it is clarified that the age of retirenent
of Air hostesses woul dbe 58 years but at the age of 35 the Air
host esses nay be given suitable alternate jobs on ground till they
attain the age of 58 years. The relevant part of the clarificatory letter
dated 29.12.1989 al so deserves full reproduction as the |earned
counsel for the respondent Association has seriously questioned the
| egal effect of the sane.

Joint Secretary

Mnistry of Civil Aviation & Tourism
Department of Civil “Avi ati on,
Governnent of India,

New Del hi .

Ravi ndra Cupta
Phone : 352300

Decenber 29, 1989.
My dear Raj an

Pl ease refer to letter No. HC/ 65/6/6719 dated 15th
Decenmber, 1989 from Secretary & Dy. Director, Adm., (Shri J.H
Jagtap) regarding discrimnation agai nst airhostesses in Air India and
I ndian Airlines.

2. The matter has been reviewed and it is clarified that the
increase in age of retirement to 58 years does not specify

the job functions after the age of 35. Airhostesses my

be given suitable alternate jobs till they attain 58 years of
age. Further, on being given alternate jobs there is no question
of annual nedi cal check up. The governnent feels that the

mal e cabin crew as well as airhostesses should turn out
attractively and the managenent may expl ore the possibility

of prescribing suitable medical exam nation and wei ght regi ne
for both types of cabin crew

3. As regards problens of salary grades, job functions,
pronotion, etc., the nanagenent nust sort them out and

negoti ate suitable agreements with the concerned Unions.

Wth best wi shes,
Yours sincerely,

Sd/ -
Ravi ndra Cupta

Shri Rajan jetley
Managi ng Director

Air India,

Air |India Building,
Bonbay 400 021.

[ Underlining by Court]
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After receipt of the above clarificatory letter on 2.11.1990 Air
India issued a circular that Senior Air hostesses who have attai ned
the age of 45 years would be offered suitable positions on ground. A
further circular was issued by Air India on 5.11.1991 for nodifying a
certain portion of the earlier circular dated 2.11.1990 whi ch provi ded
for assignment of duties on ground to the Air hostesses at the | owest
| evel .

On 19.10.1992 Wit Petition filed by the respondent Air India
Air hostesses’ Association in the Bonmbay Hi gh Court was admitted by
the Division Bench. On 12.1.1993 Air India issued an office order
extending the age of Air hostesses for flying duties up to 50 years to
neet the requirement of the enployer and subject to their nedica
fitness for flying duties. ~Air Corporations Act 1953 was repeal ed by
Air Corporation transfer of (Undertaking and Repeal) 1984. By the
New Act, Air India and Indian Air |lines became two separate and
di stinct Conpani es-under the Conpani es Act 1956. After the
Cor poration became the Conpany a fresh agreenment was entered into
between the Air India Conmpany and the appellant Ai CCA on
17. 3. 1995 where under interchangeability of job functions of nmale and
femal e menbers of the crewwas agreed only for new entrants without
in any way affecting the service conditions and pronotional chances
of the existing nmenbers of the cabin crew It is to be noted that the
agreement of 17.3.1985 makes it clear that pre 1997 recruits would
continue to be governed by their existing service conditions, which did
not provide for interchangeability of job functions.

A formal nenorandum of settlenent was reached between the
appel  ant Al CCA and Air India on 5:6.1997 where under all earlier
settlenents, awards, record notes and understandi ngs reached when
the enpl oyer was a Corporation were agreed to be continued as
applicable. A revised pronotion policy for cabin crew was brought into
effect from7.6.1997. It is at this stage that a small nunber of about
53 air hostesses, who were near about the age of 50, which included
those prompted to executive cadres for ground duties or who were at
the verge of retirement fromflying duties, forned an Association in
the name of Air India Air hostesses Association (main contesting
respondent in these appeals). They filed Wit Petition 932/97 in the
Bonbay Hi gh Court seeking a declaration that the settlenent dated
5.6.1997 entered into between Air India as a newy incorporated -
Conpany and appel | ant Associ ati on of which majority of Air~ hostesses
of worknmen category nunbering about 684 are nmenbers, is not
bi nding on the respondent Air hostess working in the executive cadre
who fall outside the definition of 'worknen’ under the |Industria
Di sputes Act. In order to assert and protect their distinct interest as
Air hostesses in executive cadre they al so got thensel ves inpleaded
as a party in a pending reference before the National Industria
Tri bunal and submitted their clainms on the question of |aying down
revised terns and conditions of the enployees of Indian Airlines and
Air India.

In the pending dispute before the National Industrial tribunal the
respondent Associ ation had raised the issues of merger and
i nterchangeability of job functions between nale and femal e cabin

crewrenbers. The mpjority of the Air hostesses who were still on
flight duties nmade a joint representation on 20.6.1988 to the Air India
stating that they are unwilling to give up their benefits granted to

them under settlenents and agreements or awards treating themin
separate and distinct cadre. They also protested against |oss of
seniority to flight pursers. They insisted on their right of early
retirement with option to serve on ground till the age of
superannuation at par with nales. They opposed nerger of two
cadres of air hostesses and flight pursers. The Wit Petition No.
932/ 77 filed by the respondent/associ ati on seeki ng decl aration that
the settlenment dated 5.6.1997 entered into with the appellant is not
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bi nding on them was di sm ssed by the Division Bench of Bonbay on
08.7.1997. Second Wit Petition No. 1473/99 was al so deci ded on
14. 9. 99 agai nst the respondent/association holding that the two
conpanies i.e. Indian Air lines and Air India are separate entitles
after the Air Corporation Act, 1953 was repeal ed and substituted by
Repeal i ng Act of 1994. It was held that the nenbers of the crew of
two conpani es cannot be treated as one cl ass.

It is at the above stage, that Wit Petition No. 1163 of 2000,
whi ch has given rise to this appeal, cane to be filed in the H gh Court
of Bombay by the respondent/association with menbership of
mnority of air hostesses working in executive cadre. The
appel l ant/AICCA filed a Caveat for being nade a party but the Hi gh
Court only allowed intervention to them Both the enployer Air India
and the appellant/ Al CCA as intervenor before the Bonbay H gh Court
took a stand in their affidavits that interchangeability between nale
and fermal e menbers of the crew has been agreed only for post 1997
recruits and not for pre-1997 recruits. In the | ong course of hearing
before the Bonbay High Court, it appears that Air |India as enpl oyer
was encouraged to make proposals for renoving all eged
di scrimnationin conditions of service between males and femal es
menbers of the cabin crew. Two sets of proposals were subnmitted by
Air India. It was proposed that if all pre-1997 recruits also claim
simlar conditions of service and same retirenent age of 58 years at
par with males fromflying duties, the two cadres of air hostesses and
flight pursers should be nerged and their service conditions be
suitably readjusted to bring them at par for future prospects. The
seniority inter se between them was proposed to be re-fixed by
nullifying the effect of accel erated pronotion already earned by air
host esses with the higher all owances given to them It is on these
proposal s that the H gh Court in the inmpugned judgnent has put its
signature and seal of approval giving a go bye even to certain
conditions subject to which only the proposal was made. Recording of
such consensual order was stiffly opposed by the appellant/Al CC
which clainms to be the only recogni sed enpl oyees uni on having the
| argest nunber of air hostesses as- its nenbers. W are told that
there are in all about 1138 air  hostesses in Air I'ndia of which 684 are
nenbers of the appellant/Al CCA being in the worknmen category. Only
a small nunber of remaining 53 air  hostesses, who are in the age
group of near about 50 and working in executive posts and since
falling outside the definition of 'worknen' have forned a separate
association in the name of Air India Air hostesses Association
[respondent herein]. They are ventilating their grievances and
agitating for rights of parity in the conditions of service and age of
retirement on flying duties with males. It is submtted by Al CCAthat
these air hostesses are unmi ndful of the interest of the |arger number
of air hostesses who are of worknen category  and have agreed for
an early retirenment age fromflying duties under various agreenents,
settl enents and awards of which nention has al ready been nade
above.

The Hi gh Court of Bombay passed the inpugned judgment
dat ed 20/ 23. 8.2001 whereby it accepted the conditional proposal of
nmerger of cadres of male and fenal e nenbers of cabin crew and held
that air hostesses are also entitled to retirenent age of 58 years on
flying duties at par with flight pursers and other nenbers of the cabin
crew. The operative part of the judgnment of the Bonmbay Hi gh Court
and the contents of the proposals of the Air India, as have been
accepted by the Hi gh Court under its seal and signature and recorded
inits judgment, have al ready been reproduced above.

After hearing the argunents advanced by the | earned senior
counsel for appellants at |ength and after giving due consideration to
t he subni ssions made by the | earned senior counsel appearing for the
respondent/associ ati on of air hostesses, we deal with the riva
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contentions of the contesting parties under distinct Heads.

Constitutional Provisions.

Article 14 of the Constitution mandates that the State shall not
deny to any person equality before the | aw or the equal protection of
the laws within the territory of India. Causes (1) and (2) of Article 15
prohibit State fromdiscrininating any citizen on grounds only of
religion, race, caste, sex, place of birth or any of them Article 16
whi ch contai ns fundanmental right of equality of opportunity in nmatters
of public enploynment, by sub-clause (2) thereof guarantees that "No
citizen shall on grounds only of religion, race, caste, sex, descent,
pl ace of birth, residence or any of them be ineligible for, or
di scrimnated against in respect of, any enploynment or office under
the State".

Article 16(2) prohibits discrimnation only on sex but clause 3
of Article 15 enables the State to nmake 'any special provision for
worren and children’. Article 15 and 16 read together prohibit direct
di scrimnation between nmenbers of different sexes if they would have
recei ved the sane treatnent as conparable to menbers of the
opposite gender. The two Articles do not prohibit special treatnment of
worren. The constitutional mandate is infringed only where the
femal es woul d have received same treatnment with nales but for
their sex.

In English law  but for sex” test has been devel oped to nean
that no | ess favourable treatnent is to be given to wonmen on gender
based criteria which woul d favour the opposite sex and wonen wl |
not be deliberately selected for |ess favourabl e treatnment because of
their sex. It is on this "but for sex’ test, it appears in Nergeshh
Meerza's case (supra) the three Judges’ Bench of this Court did not
find the lower retirenent age fromflying duties of air hostesses as
di scrimnation only based on sex: It found that the male and
femal es nenbers of crew are distinct cadres with different conditions
of service. The service regul ation based on the agreenents and
settlenent fixing lower retirenent age of air hostesses was not struck
down.

The constitutional prohibitionto the State not to discrimnate
citizens only on sex, however, does not prohibit a special treatnent to
the wonen in enploynent on their own demand. The terns and
conditions of their service have been fixed through negotiati ons and
resul tant agreenents, settlenent and awards nade fromtinme to tine
in the course of industrial adjudication. Wiere terns and conditions
are fixed through collective bargai ning as a conmprehensi ve package
deal in the course of industrial adjudication and terns of service and
retirement age are fixed under agreenents, settlenments or awards,
the same cannot be termed as unfavourable treatnment neted out to
the wonen workers only on basis of their sex and one or the other
al one tinkered so as to retain the beneficial ternms dehors other offered
as part of a package deal. The twin Articles 15 and 16 prohibit a
di scrimnatory treatnent but not preferential or special treatment of
worren, which is a positive neasure in their favour. The Constitution
does not prohibit the enployer to consider sex in nmaking the
enpl oyment deci sions where this is done pursuant to a properly or
legally chartered affirmative action plan. W have taken a resune of
several agreenents, settlenments and awards nmade after negotiations
fromtime to time and periodically, between Air India and the Al CCA
bei ng the recogni sed association with majority of nmale and fenal e
cabin crew nenbers. In all the demands, it insisted on maintaining
two separate cadres for pre-1997 recruits and agreed for early
retirement age to air hostesses conpared to males fromflying duties
with option to go for ground duty between 50 to 58 years of age. In
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the course of industrial adjudication through conciliation and
negoti ati on the enpl oyer could legitimtely acknow edge wonen’s
perspective, their |life experience and view point. After giving
consi deration to the sane, the enpl oyer could agree for terns and
conditions which suited the air hostesses.

The condition of service agreed by majority of air hostesses is
that they would prefer to retire fromflight duties on internationa
flights at the age of 50 years or opt for ground duties after 50 years of
age up to the age of 58 years at par with nmales so that at least in
some period of their service they may not remain away for |ong
periods fromtheir honmes and fam lies and woul d be able to discharge
their marital obligations. This termand condition of service fixing age
of retirenent fromflying duties with option to go for ground duties
cannot be said to be a discrimnatory treatnent given by enployer to
the air hostesses only onthe basis of their sex. Such terns and
conditions are fixed after negotiating with them and on that basis an
agreement and settl enent have been reached between them which
are now part of statutory regulation under Air Corporation Act of
1953 and 'standi ng orders certified under Industrial Enploynent
St andard Standing Order Act.

In empl oyment requiring duties on Air craft, gender-neutra
provi sions of service may not be found necessarily to be beneficial for
wonen. The nature of duties and functions on board of an Air craft do
deserve sone kind of a different and preferential treatnent of wonen
conpared to nen. The early retirenent age fromflying duties at the
age of 50 year with option to go for ground duties has been found to
be an agreeabl e and favourable condition by majority of air
hostesses. On that basis, witten settlenents and record notes were
entered into and signed by enployer and AI'CCA representing the
majority of male and fenal e nenbers of cabin crew.

A small number of air hostesses nearing the age of 50 years
and who are now in executive cadre cannot wriggle out of the binding
agreements and settlements to which they were parties through the
associ ati on. Only because they have now earned pronptions and are
wor ki ng in executive posts, which fall outside the'definition of
"wor kmen’ under Industrial Disputes Act, they cannot be permitted to
guestion the agreenments, settlenments and awards whi ch continue to
bind themon the age and condition of retirement and all owed to seek
for unilateral alteration of the same to the detrinent of the majority of
the nenbers and against their w shes and interest.

It is surprising that the H gh Court in-the impugned judgnent
conpl etely side-stepped the legal issues firnmy settled in the decision
of three Judges’ Bench of this Court in Nergesh Meerza's case
(supra) which were binding on it. By inpugned judgnent, the High
Court has indirectly nullified the effect of this Court’s decision in case
of Nergesh Meerza (Supra) and in doing so relied on subsequent
event. The subsequent event is that for fresh recruits after 1997 in
the services of Air India, which is now a conpany fornmed under the
Air Corporation Act of 1994, the nale and femal e cabin crew
menbers have been nerged into a conmon cadre with uniform
service conditions. Recourse to this subsequent event coul d not be
nade to water down the binding effect of judgnment of this Court in
Ner gesh Meerza's case (supra). The subsequent event woul d not
have changed the pre-1997 condition of service of male and female
menbers of the cabin crew. How could the High Court in its judgnent
observe that '"the differences in qualification, pay, pronotiona
avenues and ot her conditions of service between male and fenal e
cadres of the crew have been obliterated’ only because for fresh
recruits the cadres have been nerged after 05.6.1997. W totally
di sapprove the reasoni ng and concl usi ons of the High Court in the
i mpugned judgnent that differential treatnment which was justified
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earlier when Nergesh Meerza's case (supra) was decided, ’'has

becorme arbitrary and unreasonabl e because of the passage of tine

and merger of cadres’ after 1997. How could the Hi gh Court |ose sight
of the fact that apart fromthe binding decision of this Court in

Ner gesh Meerza's case (supra), air hostesses of executive cadre,

who were all pre-1997 recruits, were bound, with majority of air

host esses of workmen category, by the agreements and settlenents

as al so awards reached between them and the enpl oyer/Air |ndia.

The High Court, we nust say, acted against judicial discipline in
taking a view in favour of respondent/association on an erroneous
basis that with the passage of tine differences in service conditions
bet ween nal e and fenml e cadres have been obliterated and the
deci sion of the Nergesh Meerza's case (supra) does not bind the
H gh Court from maki ng a declaration that [ower retirement of air
hostesses fromflying duties is a discrimnation based only on sex
which is violative of Articles 15 and 16 of the Constitution

The Hi'gh Court then proceeded to adopt a strange procedure
unknown to l'aw by eliciting fromenployer - Air India concrete
proposal s for bringi ng about parity in retirenment age and ot her
condi tions of service of nmaleand femal e nmenbers of the cabin crew.

To make it worse the plea to inplead the majority recogni sed union

was not only denied but were nerely nmade to intervene and the Hi gh
Court seemto have 'rel egated deliberations relating to the proposals to
be subnmitted to the responsibility of the managenent, unm ndful of

the serious and adverse inpact which the ultinately altered conditions
of service inevitably are bound to have on the mgjority who are not
made parties to the proceedi ngs. ~ The Hi gh Court was aware that

there were agreenents, settlenents and awards |aying down different
terms and conditions of female and male cadre. It was al so aware of
the decision of this Court in Nergesh Meerza' s case (supra)

wherein it was held that air hostesses and flight pursers constitute
two different cadres justifying fixation of different service conditions
and ages of retirement from flying duties. The H gh Court coul d not
have, therefore, adopted a wholly inperm ssible course of accepting
and putting its seal and signature on the conditional proposal of the
enpl oyer dehors even the conditions stipulated for the offer-that the
air hostesses can be granted sanme retirenent age of 58 years from
flying duties at par with flight pursers provided they agree for nerger
of two cadres and withdrawal of all earlier benefits available to them
such as accel erated pronotions, higher seniority, higher all owances

and better pensionary benefits. How could the H gh Court forget that

at the instance of a very small nunber of air hostesses in executive
cadre, it was accepting conditional proposal of enployer and thus,
prejudicially affecting magjority of air hostesses of workmen category
who were bound and satisfied with the agreements, settlements as

al so awards made between their association and the enpl oyer from

time to tine.

The High Court al so gave no inportance to the fact that the
industrial dispute on refixation of terns and conditions of the
enpl oyees of Indian Airlines as the newy formed conpany was
pendi ng adj udi cati on before the National |ndustrial Tribunal in which
noti ces have been issued to Air India and its enployees and their
associations. It is not disputed that enployees of Air India through
di fferent associations including the appellants and the
respondent/associ ati on have subnmitted their clainms before the
Tribunal. In such a situation the H gh Court ought to have rescued
itself fromundertaking a parallel exercise of fixing terns and
conditions of male and fenmal e enpl oyees of Air India. On basis of self
serving proposal s nade by the enpl oyer and despite strong protest
rai sed against it by the appellant/ Al CCA which represents the
majority menmbers of the males and fenal es cabin crew of Air |India,
the Hi gh Court could not have accepted the proposals of the enpl oyer
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and varied the terns and conditions of pre-1997 recruits of Air India
by directing nerger of nale and fenal e cadres. The Hi gh Court thus

has nullified the binding agreenents, settlenents and awards and
frustrated the adjudication of disputes pending before the Nationa
Industrial Tribunal to which Indian Air Iines and its enpl oyees are
parties and Air India and its enpl oyees through their association have
been summoned to participate.

On behal f of the respondent/association reference has been
made to Article 51-A(e) of the Constitution. It is submtted that air
host esses are selected for their youth and | ooks hence, retired earlier
than mal es which is a practice derogatory to wonen. It runs contrary
to the fundanental duties of a citizen laid dowmn in Article 51-A(e) of
the Constitution.

We have al ready found above that early retirenent age fixed for
worren for flying duties with option to themto go after 50 years of
age to ground duties i's a condition of service fixed after negotiations
and settlenments with association of air hostesses represented by
Al CCA wi t'h appropriately matchi ng nunmerous advant ages and
betterment to match them . W have al'so found that early retirenent
age for wonen fromflying duties has been found favourabl e by
majority of air hostesses represented through the appellant/Al CCA
bef ore us who support the age of retirenment and option for ground
duties given to them Air Indiais a travel industry. Pleasing
appear ance, nmanners and physical fitness are required for nmenbers of
the crew of both sexes. The air hostesses have agreed to the early
retirement age, as they need an option to go for ground duties after
the age of 50 years.. The argunents advanced on behal f of
respondent/ associ ati on, -t herefore, cannot be accepted that the air
hostesses are nade to retire at an age earlier than nal es because of
their failing physical appearance and it is a practice derogatory to the
dignity of wonen. For services on board of -an Air craft both male and
femal e menbers of the crew are expected to be smart, alert and agile.

The early retirenment age of 50 years fromflying duties for
femal e menbers of the crew with an option to themto accept ground
duti es beyond 50 years up to the age of 58 years being a service
condition agreed to and incorporated in a binding agreenment or
settlenent and award reached with the enpl oyer, the same cannot
be held to be either arbitrary or discrimnatory under Articles 15 and
16 of the Constitution. It is not a discrimnation against females only
on ground of sex. As a result of the inpugned judgrment of the Hi gh
Court, there would be nerger of two cadres of air hostesses and flight
pursers and the air hostesses would have to conpul sorily continue on
flying duties up to the age of 58 years even though for health and
fam ly reasons they are unable to fly after the age of 50 years. On the
order of the Hi gh Court and after the nerger of cadres of male and
femal e enpl oyees, the fenales have to resign fromtheir jobs if they
do not want to fly up to the age of 58 years. The order of the High
Court requires the air hostesses to give up their nore advant ageous
condi tions of service for which they had held negotiations with the
enpl oyer and obt ai ned binding settlements and awards in the course
of industrial adjudication

The decision in Nergesh Meerza's case (supra) was binding on
the High Court. The Hi gh Court was clearly wong in holding that it
had becone i napplicable by passage of tinme. It is not open to a High
Court to indirectly overrule a judgnent of this Court or try to sidetrack
it on the basis of subsequent events which were not relevant for pre-
1997 recruits. The separation of male and fenale cadres with
differences in their conditions of service, seniority, enolunments and
al | owances remmi ned unchanged for pre-1997 recruits and the merger
has taken place only for male and female new recruits after 1997.
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For the aforesaid reasons, we do not find that the conditions of
services applicable to the air hostesses both presently working in air
or on ground are discrimnatory under Articles 14, 15 and 16 of the
Consti tution.

Equal Renuneration Act, 1976.

In the inpugned judgnent, the H gh Court has also held that the term of
service fixed by Air India to retire air hostesses at the age of 50 years or
groundi ng themon alternative jobs is also discrinm natory treatment to them on
sex which violates section 5 of the Equal Reruneration Act, 1976 [for short,
"the EER Act of 1976']. The High Court also took note of the fact that there
exi sted a declaration under section 16 of the EER Act of 1976 that differences
with regard to renmuneration of air hostesses conpared to flight pursers is 'on
factors other than sex’. Yet in the opinion of the H gh Court such a declaration
was made before amendnent introduced to the provisions of section 5 of the
E.R Act of 1976 and woul d not save the terns and conditions of retirenent of
air hostesses fixed at |ower age conpared to males fromthe vice of section 5
of the E'R “Act of 1976.

We have al ready extracted above the anended section 5 of the
E.R Act of 1976. Section 5 as amended not only prohibits enpl oyer
from maki ng discrimnati on based on sex in the matter of recruitnent
for 'same work or work-for a simlar nature’ but even discrimnation
on that 'basis in conditions of service subsequent to the recruitnment’.

The challenge to the fixation of |ower retirement age of air
host esses conpared to the flight pursers was al so a ground of
chall enge in the case of Nergesh Meeza (supra) and this Court
cane to the conclusion that terns and conditions of service of flight
pursers and air hostesses are not 'same-or of similar nature’ as they
constitute two different cadres with different nethods of recruitnment,
salary structure, pronotion avenues and term nal benefits. This Court
al so took into consideration the declaration made under section 16 of
the EER Act of 1976 and held that such a statutory decl aration
rei nforces the conclusions that nature of work of air hostesses and
flight pursers is not sane or of simlar nature as 'they constitute two
different cadres with different conditions of service. The decl aration
made under section 16 was nmade much before anendnent  of section
5 of the ER Act of 1976. It, however, clearly nmentions that "the
differences in regard to pay etc., of these categories of enployees
are based on different conditions of service and not on the ground of
sex."

We have already nade a reference to the various agreenents,
settl enents and awards entered into between enpl oyer and
enpl oyees. For a long period, after Air India Corporation becane a
conpany under the Air Corporation Act of 1994 [for short 'the Act of
1994], the different terns and conditions of service of air hostesses
and mal e menbers of the crew continued till the year 1997 when the
two cadres were nerged for fresh recruitnment. In such a situation
even though decl arati on under section 16 was nmade and notified on
15.6.1979 i.e. before anendnent introduced to Section 5 of the E R
Act of 1976 by Anendment Act of 49 of 1987, the said declaration
which is taken note of and relied in the decision in Nergesh Meeza's
case of this Court clearly indicates that the Central Governnment did
record its satisfaction that the differences in renuneration and
conditions of service of nale and fenmal e nenbers of the crew were
not based only on the ground of sex. W have noticed above that
differences in conditions of service of the two cadres renained
unchanged till the year 1997. The factual foundation of the
decl arati on under section 16 of the EER Act of 1976, therefore,
remai ns unshaken and the declaration has not lost its efficacy on
amendment introduced to section 5 in the year 1997. There has been
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no change in the service conditions of pre-1997 recruited air
hostesses, after their recruitnent. Section 5 of the Act of 1976 can
only be invoked against discrimnatory treatnent to wonen

conpared to nen where between themthe 'nature of work is same

or of a simlar nature’ and after recruitnent there has been a

change in conditions of service of wonmen only on the ground of

sex.

Neither in the decision in the case of Nergesh Meeza (supra)
nor by us, it has been found that a lower retirenent age for air
host esses has been fixed on the ground only of their sex. W have
already held, while discussing the constitutional validity of fixation
of lower age of retirement of air hostesses with option to themto
accept ground duties after that age, that this condition of service
was agreed after negotiations in the course of industrial adjudication
by the air hostesses through their association. Such terns and
conditions willingly agreed to by them are binding on them and
cannot be questioned on the basis of provisions of section 5 of the
E.R Act of 1976. They cannot be described as discrimnatory
conditions of service on the basis of sex alone. In this respect, it is
rel evant to notice the provisions of section 15 and particularly clause
a) and sub-clause (ii) of clause b) of section 15 of the EER Act of
1976 which are al so introduced by Arendrment No. 49 of 1987.
Section 15 of the E/R Act of 1976 reads thus :-

"15. Act not to apply in certain special cases.- Nothing in this Act
shal | apply -

a) to cases affecting the terms and conditions of a woman’'s
enpl oyment in conplying with the requirenments of any |aw giving
special treatnment to wonen, or

b) to any special treatment accorded to wonen.in connection with -
i) the birth or expected birth of achild, or
ii) the ternms and conditions relating to retiremnent,

marriage or death or to any provision nmade in connection
with the retirement, nmarriage or death.

[ Underlining by us]

The term and condition of age of retirenment settled in course of

i ndustrial adjudication by air hostesses through their associations is a
termand condition of their enploynment fixed in accordance with the
adj udi catory machinery provided in Industrial Law It gives thema
special treatnment as found by themto be favourable to them W

have already noticed that there is nothing objectionable for the air
hostesses to agree for a lower retirement age fromflight duties with
option for grounds duties after the age of 50 years up to the age of
58 years. Duties on flight demand of air hostesses physical fitness,
agility and alertness. Duties in air are full of tension and sonetines
hazardous. They have, therefore, agreed for conparatively early age
of retirenent with option to accept duties on the ground. There is
not hi ng obj ectionable for air hostesses to wi sh for-a peaceful and
tension-free life at home with their families in the niddl e age and
avoid remai ning away for long durations on international flights. This
vi ew poi nt has been projected before us on their behalf by |earned
counsel appearing for Al CCA and ot her appell ants.

A service condition giving a special treatnent to wonen is
saved by clause a) of Section 15 of the EER Act of 1976. It is also
saved by sub-clause (ii) of clause b) of the said section which allows
special treatnment to women in terns and conditions of service
relating to retirenent. We, therefore, hold that the early age
retirement policy of airhostesses in Air India does not contravene
Section 5 of the EER Act of 1976 and otherwi se, it is saved by section
15 (a) and 15 (b) (ii) of the E.R Act of 1976. The chall enge,
therefore, to the terns and conditions of early retirement of air




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 20 of

24

host esses and option to themto go for ground duties up to the age of
58 years, fails. These terns and conditions are now part of Statutory
Regul ations w e.f. 30.3.2000, framed under Air Corporation Act and
Standi ng Order framed under |ndustrial Enploynment (Standing

Order) Act, 1946 w.e.f. 21.10.2000.

The Air Corporations Act, 1953.

The High Court in the inpugned judgnent has al so set aside
the conditions of service providing |lower age of retirenent for air
host esses as conpared to flight pursers on the ground that such
terms and conditions of service are in clear contravention of the
mandatory direction issued by the Central Government on
16. 10. 1989 in exerci se of powers under section 34 of the Air
Corporations Act, 1953 [for short 'the Act of 1953].

On this aspect, the H gh Court held that the subsequent
clarificatory letter of Joint Secretary of Central Government dated
29.12. 1989, cannot be read as virtually nullifying the effect of the
direction dated 16.10.1989. The clarificatory letter is held to be per
se discrininatory.

We have al ready reproduced above fully the contents of the
directions dated 16.10.1989 and rel evant part of the letter dated
15.12.1989 of Air India addressed to the Mnistry of Cvil Aviation
seeking clarification on the direction dated 16.10.1989. The ful
contents of the alleged clarificatory letter dated 29.12.1989
addressed by Shri Ravindra Gupta, Joint Secretary, Mnistry of G vi
Avi ation to shri Rajan Jaitly, Managing Director, Air India Linted
have al so been reproduced above.

Section 34 of the Act of 1953 enables the Central Government
to give directions to the Corporation on "the exercise and
performance by the Corporation of itss functions. The Corporation is
bound to give effect to such directions". In the case of Air India vs.
B.R Age [1995 (6) SCC 359], this Court has held that the power
to issue directions regarding "exercise and performance by the
Corporation of its functions" includes power to make directions for
regul ating terns and conditi ons of services of officers and servants of
t he Corporati on. The valid exercise o power under Section 34(1) of
the Act of 1953 and its nmandatory effect on Air India, therefore,
cannot be questi oned.

On behal f of the respondents/associations, in these appeals, it
is contended that the said letter dated 29.12.1989 is a personal letter
fromJoint Secretary, Mnistry of Civil Aviationto Managing D rector,
Air India Limted and cannot be treated as a directive under Section
34 of the Act of 1953. It is also argued that the said clarificatory
| etter cannot be treated as a letter of the Central Governnent
clarifying or nodifying its original directions dated 16.10.1989 in
whi ch there are clear instructions to Air India and Indian Airlines that
the air hostesses should be allowed to serve with nal e nenbers of
cabin crew up to the age of 58 years. The Hi gh Court held that these
directions have to be construed as neaning that flight duties be
allowed to air hostesses at par with mal e nmenbers of the crew up to
the age of 58 years.

By its letter dated 15.12.1989, Air India brought to the notice
of the Central Government the separate terns and conditions of
service of two distinct cadres of flight pursers and air hostesses which
were fixed under various agreements, settlements and awards. It
then requested Central Governnent to reviewits directions in the
light of the settlenents, understandings and awards entered by the
enployer with the air hostesses. A clarification was sought by Air
India stating that even if the retirenent age of both male and fenale
menbers of the cabin crew are brought at par to be 58 years
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whet her it woul d be necessary to give the air hostesses flight duties
up to the age of 58 years or under the then existing conditions
agreed to by air hostesses, they can be grounded for alternate job at
the age of 35 years. It was inforned that the air hostesses nay be
given suitable alternate job till they attain the age of 58 years.

On behal f of the respondent/association, |earned senior counse
contended that the clarificatory |etter addressed by Joint Secretary,
Mnistry of Cvil Aviation in his personal capacity to Managi ng
Director, Air India Linmted is ineffectual in either nodifying or
clarifying the main direction of the Central CGovernnent issued on
16. 10. 1989 and which in very categorical terns directs
superannuati on age of air hostesses to be 58 years which neans
flying duties to air hostesses has to be allowed till 58 years of age at
par with mal es.

Separ at e appeal s~ agai nst the inmpugned judgnment of the High
Court [CA Nos. 4584-4592 of 2002] have been preferred by the
enpl oyer/Air I'ndia Limted and by Union of India [CA Nos. 4571-4578
of 2002] ‘questioning the correctness of the view taken by the
Bonbay High Court in its judgnent on-'the neani ng and effect of
directions issued under Section 34 of the Act of 1953. Both the
| ear ned seni or counsel appearing for the Air India and Union of India
have taken a consistent stand that the letter of clarification dated
29.12.1989 issued by the Joint Secretary was a decision of the
Central Governnment taken in accordance with rules of business with
due approval of Mnister-in-charge of the Gwvil Aviation Mnistry. The
H gh Court took a view that letter dated 29.12.1989 is not in itself a
direction under section 34 of the Act of 1953 nerely on the format of
the same though there is no particular prescribed format for issuing
such direction. It clarifies the meaning and effect of the origina
letter issued by the Central Governnent on 16.10.1989. In this
Court, the stand taken by Union of India is that the letter of
clarification dated 29.12.1989 is also a direction under section 34 as
was the original directive issued on 16.10.1989. Since the directive
i ssued under Section 34 of the Act of 1953, is of the Centra
Government, it is the Central Governnent which can affirmatively
and with certainty say whether the |letter dated 29.12.1989 be read
as a separate directive or a clarification. There is affidavit of Union of
India filed before the High Court in which it is specifically asserted
that alleged clarificatory letter dated 29.12.1989 enmanated fromthe
Central Covernment and was not a personal letter of the Joint
Secretary. The records produced by Union of India before the High
Court as well as in this court anmply denpnstrate that both direction
dated 16.10.1989 and letter dated 29.12.1989 were issued for the
Central CGovernment with the specific approval of the then M nister of
Cvil Aviation. The relevant contents of the affidavit filed before the
H gh Court on behalf of the Central Government reads thus :-

"For the sake of abundant caution, | reiterate that the first

directive dated 16.10.1989 was issued under section 34 of the Air

Cor porations Act, 1953, and that the second directive dated

29.12.1989 was issued under the provisions of the said section 34 of

the said Act in clarification of the earlier first directive, and in the
prem ses the second directive had to be mandatorily i nplenented by

Air India Corporation as it was then known.

I n our opinion, the above affidavit should be held to be decisive
with regard to the effect and efficacy of the clarificatory letter dated
29.12.1989. The direction of the Central Government under Section
34 of the Act of 1953 have to be understood on the basis of both the
conmuni cati ons dated 16.10.1989 and 29.12.1989. Reading them
together the directive can only be construed to nmean that the air
host esses have to be continued in service up to the age of 58 years
and as per the terms and settlements reached between the parties
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they can be assigned ground duties at their option after retirenent
fromflight duties at the age of 45 years which is now raised to 50
years.

In the course of argunent, |earned senior counsel appearing for
the appel | ants/associ ations also made a reference to Article 77 of the
Constitution of India which requires every executive action of the
government to be expressed to have been taken in the nane of
Presi dent .

In our opinion, reference to Article 77 is wholly inappropriate.
The exercise of statutory power under section 34 by the Centra
Government, even though not expressed to have been taken in the
name of President, does not render it invalid. Cause 2 of Article 77
i nsul ates an executive action of the government fornally taken in
the name of President fromchallenge on the ground that it is not an
order or instrunent made or executed by the President. Even if an
executive action of the Central CGovernnent is not formally expressed
to have been taken in the nane of President, Article 77 does not
provide ‘that it would, therefore, be rendered void or invalid. W
need not, therefore, deal with the argunent advanced on the basis of
Article 77 of the Constitution because the respondent/association
itself is relying on the directive dated 16.10.1989 of the Centra
CGovernment which is not formally expressed in the nane of
President in terns/of Article 77 of the Constitution.

We have already dealt with the challenge nade to the
retirement of the air hostesses fromflight duties at the age of 50
years and groundi ng themthereafter up to the age of 58 years. W
have held that the conditions of retirenent are not a discrimnation
based only on sex. The directives issued by the Central Governnent,
therefore, also cannot be held to be in-any manner \in violation of
Articles 14, 15 and 16 of the Constitution or the provisions of Equa
Renuner ati on Act, 1976.

Ef fect of pending reference no. 1 of 1990 before the Nationa
I ndustrial Tribunal

We have already hel d above that the High Court commtted a
serious error of procedure and |law.in entertaining proposals fromthe
enployer - the Air India Limted and accepting themas consented by
all parties, to make it as a part of its judgnment. W have al ready held
that Nergesh Meerza's case (supra) was binding on the H-gh
Court and coul d not have been sidetracked by observing that by
passage of tine the cadres of flight pursers and air hostesses have
virtually been nmerged and the distinction between themhas been
obliterated. W have al so held that such conclusion on the part of the
Hi gh Court is not borne out fromthe facts on record. The two cadres
of mal es and fenmal es on cabin canme to be nerged only after the year
1997 for fresh recruits and the conditions of service and distinction
bet ween two cadres continued with regard to the existing cabin staff
up to the year 1997. The inpugned order of the High Court is self-
contradictory. It holds that with passage of time the distinction
between two cadres and their conditions of service have been
obliterated and at the sane tine, it allows the enployer/Air-India to
nmake proposals for nerger of cadres and interchangeability on al
allied nmatters. Before the High Court, there was neither any
pl eadi ngs nor nmaterials placed by any of the parties to undertake the
exerci se of nerging of two cadres.

It is true that the pending dispute before the Nationa
Industrial Tribunal is between enployees of Indian Airlines and its
enpl oyer but there is anple naterial on record to show that Air India
and its inportant enpl oyees’ associations have been noticed to
participate in the pending dispute before the National Industria
Tribunal. It is also on record that statenents of clains have been
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submitted by appellants/All India Cabin Crew Association as al so by
the respondent/associ ation. The respondent/association, only after it
succeeded in the petition before the High Court and could get a
favourabl e judgment, which is subject matter of these appeals before
us, withdrew their clains fromthe National Industrial Tribunal. Wen
the matter of fixing the ternms and conditions of enployees of |ndian
Airlines, in which Air India and its enpl oyees had al so been noti ced,
was pending before the National Industrial Tribunal, it was wholly
uncal l ed for the High Court to have allowed the enployer to cone
forward with proposals for creating parity in age of superannuation
bet ween air hostesses and flight pursers only on the condition of
merging of the two cadres with withdrawal of all earlier benefits
conferred on air hostesses |ike accel erated pronotions, higher

sal ari es, higher allowances and pensi on packages. Proceedi ngs under
Article 226 of the Constitution, are neither appropriate nor a
substitute of industrial adjudication in the industrial courts and
tribunals constituted in'industrial law. In our opinion, the H gh Court
was clearly in error in exceeding its jurisdiction by trenching upon an
industrial field and adjudicating disputes inter se enployer and
enpl oyees and enpl oyees. Before the High Court not all the parties
likely to be affected werethe parties to the wit petitions. The
appel lant/ Al India Cabin Crew Associ ati on was only all owed
intervention and it could not have foreseen that conditions of service
of both male and femal e nmenmbers working in cabin would be

adversely affected by H gh Court by recording a so called consensua
order directing nerger of cadres. The consensual order seriously
prejudi ces the air hostesses of the worknman category represented by
appel | ant/ Al CCA. The order freezes their sal aries and all owances for
two years, forces themto opt within a nonth as to whether they

would fly after 50 year of age or not, makes their duties

i nt erchangeabl e and forces themto continue with the arduous jobs
with males on board with flight duties up to the age of 58 years.

It is also to be noted that Air India Oficers Association as one
of the appellants on | eave before us was not even a party before the
H gh Court. The inmpugned judgment rendered in favour of the
respondent/ associ ati on conprising air hostesses of executive
category has al so adversely affected the service conditions of its
mal e and femal e menbers of officers category. The H gh Court,
therefore, adopted a hazardous course —of fixing the ternms and
condi tions of enployees of Air India of various categories of males
and fenal es which was an exercise to be undertaken in pending
i ndustrial dispute before the National Industrial Tribunal

A request was made in the course of-hearing on behalf of the
some of the parties that this Court should direct the Nationa
Industrial Tribunal to decide the disputes inter se Air India and/its
enpl oyees - 'males and fenal es’.

On behalf of the All India Cabin Crew Association, an alternative
submi ssi on has been nmade that the ideal situation for themwould be
that the air hostesses are allowed nore than one option. They may
be allowed to retire fromflight duties at the age of 50 years, to opt
for ground duties after the age of 50 years up to 58 years of age or
to opt flight duties throughout up to the age of 58 years. Wether
such several options can be given and woul d be condusive to an
ef ficient and sound nanagenment of the business of the enployer is a
matter better left for adjudication to a legally chosen industrial forum
by the parti es.

We do not consider it proper or necessary for us to make any
direction in the pending reference to the National Industrial Tribuna
as in doing so, we would be commtting a simlar nistake as was
done by the High Court.
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It is open to the Central Governnent to enlarge the terns of
the reference under section 10 of Industrial D sputes Act to
specifically include for adjudication the dispute of Air India and its
enpl oyees and/or the enployees inter se. It would al so be open to
the air hostesses represented by appellant/Al CCA and the
respondent/ AHSA to make their demands in the pending reference
before the Tribunal by seeking a fresh reference fromthe Centra
CGovernment. It would be then open to the National |ndustria
Tribunal to take a fair and just decision in accordance with [aw after
exam ning all aspects of the matter, on hearing the enpl oyer and
considering its business and adm nistrative exigencies.

Lastly in desperate attenpt, to support a part of the judgnent
of the Hi gh Court which declares denial of flight duties to the air
hostesses up to the age of 58 years at par with nmales as invalid, on
behal f of the respondents/associations, an alternative submission is
advanced that the other part of-the inmpugned judgnent whereby
condi tional proposal of Air India of nmerger of the two cadres [nales
and fenal es] was accepted, may al one be quashed and t he renmining
part be l'eft undisturbed and intact as valid.

In view of the detailed discussion of the various grounds urged
before us, we have held that both inmpugned parts of the judgnent of
the H gh Court are unsustainable. It is, therefore, not possible for us
to accept the alternative subm ssion nade on behal f of the
respondent s/ associ ations that since two parts of the inpugned
judgrment are severeble, one of the parts fixing age of retirenent for
air hostesses on flight duties up to the age of 58 years be uphel d.

In the result, these appeals are allowed and the inpugned
j udgrment of the Bonbay Hi gh Court dated 20/23.8.2001 is hereby
set aside. The Wit Petition of respondent/association is dismssed. A
interimorders including dated 14.12,2001 shall stand vacated.
Looking to the nature of the controversy involved, we |eave the
parties to bear their own costs in this Court.




