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The Judgrment of the Court was delivered by PHUKAN, J. Leave granted.

Thi s appeal is directed against the judgnent and order dated 3, 10. 1997
passed by the Calcutta H gh Court in Crimnal Revision No. 1611/97. By the
i mpugned judgment, the High Court set aside the order of the Metropolitan
Magi strate - 16th, 'Calcutta passed b case No. C/ 1661/ 96.

Briefly stated the facts are as foll ows

The appel | ant issued a cheque for Rs. 20, 00.000 (Rupees Twenty Lacs) in
favour of respondent No, 1 The cheque was presented to the banker which was
returned on 2nd August, 1996 with the remarks "Insufficient Fund"
Thereafter within 15 days of return of the cheque, respondent No. 1 gave a
noti ce of demand as required under proviso (b) to Section 138 of the

Negoti abl e I nstruments Act, 1881, as anended, (for short the Act). As the
appel lant failed to nmeet the demand, a conplaint was filed before the
Metropolitan Magistrate. On perusal of the above notice, the Magistrate was
of the view that the (demand nade in the notice being higher than the
amount of the cheque), notice was bad in view of an earlier decision of the
H gh Court. Respondent No. 1 approached the H gh Court by filing the

revi sion petition which was all owed by the inpugned order and the order of
the Metropolitan Magistrate was set aside. The Hi gh Court was of the view
that the decision of the H gh Court on which reliance was pl aced by

Magi strate was distinguishable. The Hi gh Court held that as in notice,
respondent No. 1 clearly denmanded t he cheque ampunt, the notice was a valid
one and accordingly set aside the order of the Metropolitan Magistrate.

We have heard Dr. Raj eev Dhawan, |earned senior counsel for the appellant,
M. Sanjiv Sen, |earned counsel for respondent No. 1 and M. Dilip Sinha
| earned counsel for respondent No. 2 - the State of Wst Bengal

The only question for consideration by us is whether the notice in question
i ssued under proviso (b) to Section 138 of the Act was valid or not. W
extract bel ow Sections 138 and 139 of the Act

"138 - Di shonour of cheque for insufficiency, etc., of funds inthe account
- Where any cheque drawn by a person on an account naintained by himwith a
banker for paynment of any anmpunt of nobney to another person from out of
that account for the discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either because of the amount of
noney standing to the credit of that account is insufficient to honour the
cheque or that it exceeds the ambunt arranged to be paid fromthat account
by an agreenment nmade with that bank, such person shall be deenmed to have
comm tted an of fence and shall, w thout prejudice to any other provision of
this Act, be punished with inprisonment for a termwhich may extend to one
year, or with fine which may extend to twi ce the anbunt of the cheque, or
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bot h :
Provi ded that nothing contained in this section shall apply unless -

(b) the payee or the holder in due course of the cheque, as the case may
be, makes a demand for the paynent of the said amount of nobney by giving a
notice in witing, to the drawer of the cheque, within fifteen days of the
recei pt of informati on by himfromthe bank regarding the return of the
cheque as unpai d; and

(c) the drawer of such cheque fails to make the payment of the said anpunt
of noney to the payee or as the case may be, to the holder in due course of
the cheque within fifteen days of the receipt of the said notice".
(Enphasi s suppl i ed)

"139 - Presumption in favour of holder. - It shall be presuned, unless the
contrary is proved, that the holder of a cheque received the cheque, of the
nature referred to in Section 138 for the discharge, in whole or in part,

of any debt or other liability."

W have to ascertain the neaning of the words "said anpbunt of noney"
occurring in clauses (b) and (c) to the proviso to Section 138. Reading the
Section as a whole we have no hesitation to hold that the above expression
refers to the words "paynment of any ampunt of noney" occurring in main
Section 138 i.e. the cheque anbunt. So in notice, under clause (b) to the
provi so, demand has to be nade for the cheque anount. Dr. Dhawan, | earned
seni or counsel has urged that Section 138 being a penal provision has to be
construed strictly. W may refer the decision of this Court in M Narayanan
Nanbi ar v. State of Kerala, AR (1963) SC 1116 = [1963] 2 Supp. SCR 724.
This Court considered the rul e of construction of a penal provision and
gquoted with approval the follow ng passage of the decision of the Judicia
Conmittee in Dyke v, Elliot, (1872) LR 4 AC 184. The passage runs as
follows :

"’ No doubt all penal Statutes are to be construed strictly, that is to say,
the Court must see that the thing charged as an offence is within the plain
nmeani ng of the words used, and nust not strain the words on any notion that
there has been a slip, that there has been a casus om ssus, that the thing
is so clearly within the mischief that it nust have been intended to be

i ncluded if thought of. On the other hand, the person charged has a right
to say that he thing charged al though within the words, is not within the
spirit of the enactment. But where the thing is brought within the words
and within the spirit, there a penal enactnent is to be construed, |ike any
ot her instrunent, according to the fair commobnsense neaning of the | anguage
used, and the Court is not to find or nmake any doubt or ambiguity in the

| anguage of a penal statute, where such doubt or anbiguity would clearly
not be found or made in the same | anguage in any other instrument.”

There is no anmbiguity or doubt in the | anguage of Section 138. Reading the
entire Section as a whole and appl yi ng conmpnsense, fromthe words, as
stated above, it is clear that the legislature intended that in notice
under cl ause (b) to the proviso, the denmand has to be nade for the cheque
amount. According to Dr. Dhawan, the notice of demand should not contain
anything nore or |ess than what is due under the cheque.

It is well settled principle of law that the notice has to he read as a
whole. In the notice, demand has to be nmade for the "said anmount” i.e.
cheque amount. If no such demand is made the notice no doubt would fal
.short of its legal requirement Where in addition to "said anount” there is
also a claimby way of interest, cost etc. whether the notice is bad would
depend on the | anguage of the notice. If in a notice while giving the break
up of the claimthe cheque anpbunt, interest, danages etc. are separately
speci fied, other such clainms for interest, cost etc. would be superfluous
and these additional clains would he severable- and will not invalidate the
notice. If, however, in the notice an onmbus denmand i s nmade wi t hout
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speci fyi ng what was due under the dishonored cheque, notice mght well fai
to neet the legal requirenent and nay be regarded as bad.

This Court had occasion to deal with Section 138 of the Act in Central Bank
of India & Anr. v. Ms. Saxons Farms & Ors., JT (1999) 8 SC 58 and held
that the object of the notice is to give a chance to the drawer of the
cheque to rectify his om ssion. Though in the notice denmand for
conpensation, interest, cost etc. is also nade drawer will be absol ved from
his liability under Section 138 if he makes the paynment of the anount
covered by the cheque of which he was aware within 15 days fromthe date of
recei pt of the notice or before conplaint is filed.

In Section 138 legislature clearly stated that for the di shonored cheque
the drawer shall be liable for conviction if the demand is not nmet within
15 days of the receipt of notice but this is without prejudice to any other
provision of the Act. If the cheque amount is paid within the above period

or before the conplaint is filed the legal liability under Section 138 wll
cease and for recovery of other demands as conpensation, costs, interest
etc., a civil proceeding will lie. Therefore, if in a notice any other sum

is indicated in addition to the "said ampunt” the notice cannot be faulted,
as st at ed above.

Drawi ng our attentionto Section 139 of the Act, M. Dhawan has urged that
if inthe notice in-‘addition to '’said amount” other demands are nade the
presunption as contenplated under Section 138 woul d operate. W are unable
to accept the submi ssion of the | earned senior counsel as Section 139 has
to be read with Section 138 and reading both-the Sections together it would
appear that presunption would arise only in respect of the "said anmount".

We extract bel ow the relevant portion of notice

"I, therefore, by nmeans of this notice call upon you to pay the anount of
Rs. 20, 00,000 along with the incidental charges of Rs. 1,500 spent on the
cheque on its presentation and also Rs. 340 as notice charges within a
period of 15 days fromthe date of receipt thereof, failing which ny
clients shall take necessary legal steps against you holding you liable for
all costs and consequences thereof, which please note."

In the notice in question the "said anpbunt” i.e. the cheque anobunt has been
dearly stated. Respondent No. 1 had clainmed in additional to'the cheque
amount, incidental charges and notice charge. These two ampunts are
severable. In the notice it was clearly stated that on failure to conply
with the denand necessary | egal steps will be taken up. If respondent No. 1
had pai d the cheque anount he woul d have been absolved fromthe crimna
liability under Section 138. Regarding other clains, acivil suit would be
necessary

We, therefore, do not Find any nmerit in the present appeal and accordingly
it is dismssed




