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ACT:

Representation of the People Act, 1951, ss. 30 to 35, and
36- Candi dat e not '« having nade or ~subscribed oat h or
affirmati on under Art. 173(a) -Wuwether entitled to do so on
date fixed for scrutiny of nom nation papers.-"On the date
fixed for scrutiny"-"neani ng of.

Constitution of India Art. 173(a) and third~ Schedul e- When
oath or affirmation to be made or subscribed by candi date.

HEADNOTE:

The appellant challenged the el ection of the respondent to
the Bihar Legislative Assenbly by an election petition on
the ground that his own nomi nation paper had been inproperly
rejected by the Returning Oficer. On January 21, 1967 the
date fixed for scrutiny of nom nation papers under s. 36 of
the Representation of the People Act, 1951. the Returning
Oficer rejected the nomnation paper of the appellant  on
the ground that he was not qualified to be chosen to fill a
seat in the State Legislature requisite since he -had not
made and subscribed the oath or affirmation as _enjoined by
clause (a) of Art.173 of the Constitution. The H gh Court
rejected the appellant’s election petition

It was contended for the appellant that s. 36(2) that the
petitioner had not rmade and subscribed an oath or
affirmation according to the formset out in the  Third
Schedul e of the Constitution, he was entitled to nake and
subscribe the oath or affirmation i mediately before the
obj ection was considered by the Returning officer. As 'soon
as a candi date nakes or subscribes the oath or affirmation,
he woul d becomre qualified wunder Art. 173 of t he
Constitution, and this qualification would exist "on the
date fixed for the scrutiny” within the meaning of s. 36(2)
because the date of scrutiny of nomination papers-in this
case January 21, 1967-would not have passed away by ,the
time the oath or affirmation is taken or subscribed.

HELD : dismissing the appeal

The expression "on the date fixed for scrutiny” in s. 36(2)
(a) neans "on the whole of the day on which the scrutiny of
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nom nation has to take place". In other words, the
qualification nust exist fromthe earliest noment of the day
of scrutiny. On this date the Returning Oficer has to
deci de the objections and the objections have to be nmade by
the other candidates after exam ning the nomnation papers
and in the light of s. 36(2) of the Act and other
provi si ons. On the date of the scrutiny the ot her
candi dates should be in a position to, raise all possible
objections before the scrutiny of a particular nomination
paper starts. [817 F-H|

Paynter v. Janes, (1866-67) L.R 2 C.P. 348 and Reg V.
Hunphery, 10 Ad. & E. 335; referred to.

The fact that there was no place in form 2B prescribed
under the Conduct of Election Rules, 1961 where it can be
stated by the candidates that he had taken the requisite
oath or -affirmation does not nean that the oath or
affirmati on can be taken and subscribed on the date fixed
for -scrutiny. ~The nom nation "paper does not provide for
t he st at enent about

813
the oath because the oath or affirnation has to be taken
after a candi date has been nomnated. It cannot be said

that a person can be regarded its nomi nated only when, after
scrutiny of the nom nation papers, the Returning Oficer
finds himto be validly nom nated. The formof oath does
not say "having been validly nom nated" but only "having
been nom nated". [818 E]

Shiva Shankar Kanodia v. Kapildeo Narain Siingh, Election
Appeal No. 4 of 1965; judgnent dated Septenber 22, 1965 of
the Pat na Hi gh Court; disapproved.

The words "having been nom nated" in the formof the oath or
affirmation in the third Schedule to the Constitution
clearly show that the oath or affirmation cannot be taken or
made by a candidate before he has been nominated as a

candi dat e. Further, it is clear that none of the sections
froms. 30 to s. 36 require that this oath should acconpany
the , nom nation paper . No ref erence has been namde to,

the formof oath ins. 33 or s. 35, although in s. 33'it is
provided that in certain cases the nonination paper /should
be acconpani ed by a declaration or by a certificate issued
by the El ection Conm ssion. [817 B, (

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION Civil Appeal No. 1692 of 1967.
Appeal under S. 116-A of the Representation of the People
Act, 1951 fromthe judgnent and order dated Septenber. 26,
1967 of the Patna H gh Court in Election Petition No.” 8 of
1967.

H. R Gokhale, J. P. CGoyal and Sobhag Mal Jain, ~for the
appel | ant .

S. V. GQupte, S. N Prasad and B. P. Singh, for the respon-
dent .

R K Garg and S. C. Agarwal, for the intervener

The Judgrment of the Court was delivered by

Sikri, J. This is an appeal under s. 116A of the Represen-
tation of the People Act, 1951-hereinafter referred to as
the Act-fromthe judgment of the Hi gh Court of Judicature.
at Patna dism ssing Election Petition ' No. 8 of 1967 filed
by the appel |l ant Pashupan Nath Singh hereinafter referred to
as the petitioner. 1In order to appreciate the point arising
before us it is necessary to state the rel evant facts.

The petitioner stood as a candidate for election to the
Bi har Legislative Assenbly. The election to that Assenbly
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from the Dunraon Assenbly Constituency was held during the
| ast general elections as per the foll owi ng schedul e :

"(a) Date of filing nom nation papers-13-1-1967 to
20- 1- 1967.

L3 Sup Cl/68-8

814

(b) Date of scrutiny of’ nom nation papers--21-1-1967.

(c) Last date of withdrawal of candi datures-23-1-1967.

(d) Date of poll-17-2-1967.

(e) Date of counting of votes-23-2-1967.

(f) Date of declaration of result of t he el ection
23-2-1.967".

The petitioner filed his nomination paper before the
Returning O ficer at Buxar on January 16, 1967. Ei ght other
candi dat es, including the, respondent Harihar Prasad Singh
filed their nom nation papers before the Returning Oficer
on different dates between January 13, 1967, and January 20,
1967. On January 21, 1967, the nom nation papers were taken
up for scrutiny, when the Returning officer rejected the
nom nation paper of the -petitioner and accepted t he
nom nation papers of the remaining eight candidates. On
February 17, 1967, the poll was held and the respondent,
Shri  Harihar Prasad Singh, secured the |argest numnber of
votes, nanely, 14,539, and was accordingly declared el ect ed.
Ther eupon the petitioner presented el ection petitionin the
Pat na H gh Court for /a declaration that the election of the
respondent is void on the ground that the nomination paper
of the petitioner was inmproperly rejected by the Returning
Oficer.

The High Court held that the nomination of “the petitioner
was rightly rejected by the Returning Oficer on the; ground
that he was not qualified to be chosen to fill a seat in the
State Legislature since he had not nade and subscribed the
requisite oath or affirmation as enjoined by cl. (a) of Art.
173 of the Constitution. either before the scrutiny of
nom nati ons or even subsequently on-the date of scrutiny.
The short question which arises.in this appeal is whether it
is necessary for a candidate to make and subscribe the
requisite oath or affirmation as enjoined by cl. (a) of Art.
173 of the Constitution before the date fixed for _scrutiny
of nomi nation paper. In other words, is a candidate
entitled to make and subscribe the requisite oath when
objection is taken before the Returning Oficer or nust he
have nmde and subscribed the requisite oath or affirmation
before the scrutiny of nomi nation conmenced ? The answer to
this question nainly depends on the interpretation of s.
36(2) of the Act. It will, however, be necessary to refer
to some other sections of the Act in order to fully
appreciate the effect of the words used in that section
Section 32 of the Act provides for nomination of candidates
for election thus :

815
"Any person may be nominated as a candidate
for election to fill a seat if lie is
qualified to be chosen to fill that seat under

the provisions of the Constitution and this
Act or under the provisions of the Governnent
of Union Territories Act, 1963, as the case
may be.,
It was suggested by the | earned Counsel for the respondent,
M. GQupte, that this section neans that a candidate nust
also be qualified to be chosen on the |ast date for film,
nom nations. W need not consider this question because we
have cone to the conclusion that the petitioner was not
qualified for being chosen to fill the seat on the date
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fixed for scrutiny of nominations within the neaning of s.
36(2)(a).
Section 33 provides for presentation of nonination paper and
certain requirements for a valid nom nation. Sub-s. (2),
for instance, provides that in the case of a constituency
where any seat is reserved, the nomnation paper mnust
contain declaration by the candidate speci fying the
particular case or tribe of which he is a nenber and the
area in relation to which that case or tribe is a Schedul ed
Caste or. as the case may be, a Scheduled Tribe of the
St ate. Sub-s. (3) provides that where a candidate is a
person who, having held any office referred to in cl. (f) of
s. 7, has been dismssed and a period of five years has not
el apsed since the dismssal, lie nust with the nomi nation
paper give a certificate issued in the prescribed manner by
the Election Commi ssion to the effect that he has not been
di smssed for corruption or disloyalty to the State.
Section 35 deals ' with the notice of nom nations and the tinme
and place for their scrutiny. The Returning Oficer has to
i nformthe person or persons delivering the nom nation paper
of the date, time and place fixed for the scrutiny of’
nom nati ons. He is also required to sign a certificate
stating the date on which and the hour at which the
nom nati on paper has been delivered to him and also to
cause to be fixed in some conspicuous place in his office a
noti ce of the nom nation containing descriptions simlar to
those contained in the nomnation  paper.. both of the
candi date and of the proposer
Then comes s. 36, relevant portion of which reads follows:

" 36. Scrutiny of nomnations.-( I ) On the

date fixed for the scrutiny of nomnations

under section 30, the  candidates, their
el ection agents, one proposer of each
candi dat e, and one ot her per son dul y

authorized in witing by each candidate, but
no other person, may attend at such tine and
pl ace as the returning officer

816
may appoint; and the returning of ficer shal
give them all reasonable facilities for

exam ni ng the nomi nation papers of al'l
candi dates which have been delivered wthin
the tinme and in the nmanner |laid down in sec-

tion 33.
(2) The returning officer shall then exam ne
the nomination papers and shall decide al

obj ections which may be made to any nomi nation
and may, either on such objection or on_ his
own notion, after such summary inquiry, if
any, as he thinks necessary, reject any
nomi nation on any of the follow ng grounds : -
(a) that on the date fixed for the scrutiny
of nominations the candidate either is not
qualified or is disqualified for being chosen
to fill the seat under any of the follow ng
provi sions that may be applicable, nanely : -
Articles 84, 102, 173 and 191.

Part Il of this Act, and sections 4 and 14 of
the Governnent of Union Territories Act, 1963
or

(b) that there has been a failure to
conply with

any of the provisions of section 33 or
section 34;
or
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(c) that the signature of the candidate
or the proposer on the nom nation paper is not
genui ne. "

It will be noticed that under s. 36(2) of the Act, one
of the grounds on which a nomnation can be rejected is
that on the date fixed for the scrutiny of nomnations
the candi date is not qualified for being chosen to fill
the seat under Art. 173 of the Constitution. The
rel evant part of Art. 173 provides :

"173. A person shall not be qualified to be

chosen to fill a seat in the Legislature of a
State unl ess he-
(a) is a citizen of India, and nmakes and

subscri bes  before some person authorized in
that behalf by the Election Comm ssion an oath
or affirmation according to the formset out
for the purpose in the Third Schedul e.™

The formreferred to reads as under

"Form of oath or affirmation to be nmade by a
candidate for election to the Legislature of a

State : -

“ "I, AB., having been noninated as a
candidate to fill a seat in the Legislative
Assenbly (or Legislative

817

Council), do swear in the nane of God/solemly
affirm that | wll _bear true, faith and
all egiance to the Constitution of India as by
| aw established and that | wll  uphold the

sovereignty and - integrity of India.........

The words "having been nom nated" in this formclearly show
that the oath or affirmation cannot be taken or made by a
candi date before he has been nom nated as a candi date. Fur-
ther, it is clear that none of the sections froms. 30 to s.
36 require that this oath should acconpany the nom nation
paper . No reference has been nmade, to the formof oath in
s. 33 or s. 35 although ins. 33 it is provided /'that in
certain cases the nonination paper shoul d be acconpani ed by
a declaration or by a certificate issued by the Election
Conmi ssi on. In this case it is common ground that no oath
or affirmation was attached to the nom nati on paper or was
filed before the date fixed for the scrutiny.

M. Gokhal e, who appears for the petitioner, contends that
on objection being taken under s. 36(2) that the petitioner
had not nade and subscribed an oath or affirmation according
to the form set out above, he was entitled to nmmke and
subscribe the oath or affirmation i mediately before the
obj ection was considered by the Returning Oficer. He  says
that as soon as a candidate takes the oath or . makes and
subscribes the oath or affirmati on he woul d becone qualified
within the ternms of Art. 173 of the Constitution, “and this
qualification would exist "on the date fixed for the
scrutiny" because the date of scrutiny of nom nation ' paper-
in this case January 21, 1967-woul d not have passed away by
the time; the oath or affirmation is taken or subscri bed.

It seens to us that the expression "on the date fixed for
scrutiny" ins. 36 (2) (a) neans "on the whole of the day on

which the scrutiny of nom nation has to take place". In
ot her words, the qualification must exist fromthe earliest
nonent of the day of scrutiny. It will be noticed that on

this date the Returning O ficer has to decide the objections
and the objections have to be made by the other candidates
after exami ning the nomination papers and in the light of s.
36(2) of the Act and other provisions. On the date of the
scrutiny the other candidates should be in a position to
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raise all possible objections before the scrutiny of a
particular nomination paper starts. In a particular case,
an objection may be taken to the formof the oath; the form
of the oath may have been nodified or the oath may not have
been sworn before the person authorised in this-behalf by
the Election Comm ssion. It is not necessary under Art. 173
that the person authorised by the El ecti on Conmi ssion should
be the returning officer

818

In Paynter v. Janes(l), Boyill, C J., quoted, wth
approval, the passage from the judgnment of Tindal, C. J., in
Reg v. Humphery(2), in which the follow ng occurs:

" .... we hold it therefore to be unnecessary to refer
to instances of the legal neaning of the word 'upon’ which
in different cases, may undoubtedly either nean before the
act done to which it relates, or sinultaneous wth the act
done, or after the act done, according as reason and good
sense require the interpretation, with reference to the
context and the subject-matter of the enactnent.”

Bovill, C.J., observed that "that is a very clear statenent
of the various neani ngs of the word "“on" or "upon"."

In this connection-it nust also be borne in mnmind that
| aw disregards, as far as possible, fractions of the day.
It would lead to great confusion iF it were held that a
candidate would be entitled to qualify for being chosen to

fill a seat till the very end of the date fixed for scrutiny
of nominations. |If the |earned counsel for the petitioner
is right, the candidate could ask the Returning Oficer to
wait till I k55 p.m on the date fixed for the scrutiny to

enable himto take the oath.
Reference was also made to Form 2B in the  Conduct of

El ections Rules, 1961. It was pointed out that inthis form
there is no place where it can be stated by the candidate
that he had taken the requisite oath or-affirmation. But ,

this in our view does not nmean that the oath or affirnation
can be taken and subscribed on the date fixed for scrutiny.
It seens to us that the nom nation paper does not provide
for the statenment about the oath because the oath or
affirmation has to be taken after a candidate has been
nom nat ed

Qur attention was invited to an unreported decision of
the Patna Hi gh Court in Shiva Shankar Kanodia v. Kapildeo
Narain Singh(3). That decision proceeded on the basis that
"one can be said to be so. nomnated only when, after
scrutiny of the nom nation papers, the Returning Oficer

finds him to be validly nom nated, as  provided under
section 36(8) of the Representation of the People Act,
1951. " Wth respect, the Hi gh Court proceeded on a wong
basi s. The form of oath does not say "having been validly

nom nat ed" but only "having been nonmi nated."
In the result the appeal fails and is dismssed with costs.

R K P.S. Appea
di sm ssed.
Class(1866-67)L. R 2C. P. 348. (2)  10A

D.&. 335. (3) Election Appeal No. 4 of 1965: judgnment dated
Sept enber 22. 1965.
819




