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ACT:

Criﬁinal Breach of Trust--Ingredients of--Conmon intention--
Meani ng of --1ndi an Penal Code (XLV of 1860), ss. 409, 34.

HEADNOTE

The first appellant was the Managi ng Director and the second
appel lant a Director and technical expert of a cloth ‘dyeing
concern known as Pari kh Dyeing and Printing M1ls Ltd. The

conpany ent er ed into a contract with t he Textile
Conmi ssi oner undertaking to dye a |large quantity of cloth
which was supplied to the conpany for that purpose. In

pursuance of the contract certain quantity of cloth was dyed
and delivered to the Textil e Comm ssioner by the conpany but
it failed to dye and deliver the balance of cloth which
remained in its possession and was not returned to the
Textile Conmi ssi oner in spite of repeat ed demands.

Utimately the two appellants were prosecuted for crinna

breach of trust under S. 409 read with S. 34 of the |ndian
Penal Code and were convicted for the same in a “trial by
jury.
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In appeal the High Court reviewed the evidence on the ground
of msdirection to the jury but found that the t wo
appel lants were liable to account for the cloth over which
they had dominion, and having failed to do so each of them

was guilty of the offence of crininal breach of trust. The
High Court refused to accept the appellants’ plea that the
cloth was old and was eaten up by white ants and noths. On

appeal by the appellants by special |eave:

Held, that to establish a charge of crimnal breach of
trust, the prosecution was not bound to prove the precise
node of conversion, nisappropriation or mnisapplication by
the accused of the property entrusted to himor over which
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he had dom nion. The principal ingredient of the offence of
crimnal breach of trust being dishonest m sappropriation
the nmere failure of the accused to account for the property
entrusted to him nmight not be the foundation of his
conviction in all cases but where he was unable to account
and rendered an explanation for his failure which was
untrue, an inference of misappropriation wth dishonest
intent mght readily be nmade.

The essence of liability under S. 34 of the Indian Pena
Code is the existence of a common intention animating the
offenders and the participation in a crimnal act in
furtherance of the conmmon intention. The physical presence
at the scene of offence of the offender sought to be
rendered liable wunder S. 34 is not, on the words of the
statute, one of the conditions of its applicability in every
case.

Barendra Kumar Ghose v. The King Enperor, (1929) L.R 52
I.A 40, followed.

Shreekanti'ah ~Ramayya Munipalli v. The State of Bonbay,
[1955] 1 'S.C.R 1177, explai ned and di sti ngui shed.

JUDGVENT:

CRI M NAL APPELLATE/JURI'SDI CTI ON: Crim nal Appeal No. 159 of
1957.

Appeal by special |eave fromthe judgnment and order dated
February 14, 1956, of the Bonbay High Court  in Crimna
Appeal No. 1232 of 1955, arising out of the  judgnent and
order dated OCctober 3, 1955, of the Additional Sessions
Judge for Greater Bonbay in Case No. 38 V. Sessions 1955
Purshottam Tricunmdas, B. K B. Naidu and |I. N Shroff, for
appel  ant No. 1.

Appel lant No. 2 did not appear.

H. J. Umwigar, R H Dhebar and T. M Sen, for the
respondent .

1960. WMarch 16. The Judgnent of ‘the Court was delivered by
SHAH, J.--At a trial held with the aid of a common jury in
Case No. 38 of the Vth Session 1955 before the
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Addi ti onal Sessions Judge, City Court, G eater Bonbay, the
two appellants were convicted of offences under s. 409 read
with s. 34 of the Indian Penal Code. The Additional
Sessions Judge sentenced the first appellant to suffer
ri gorous i mprisonnent for five years and the _second
appel lant to suffer rigorous inprisonnent for four years.
In appeal, the H gh Court of Bonbay reviewed the  evidence,
because in the view of the Court, the verdict of the jury
was vitiated on account of a misdirection on a matter of
substantial inmportance, but held that the conviction of the
two appellants for the offence under s. 409 read with s. 34
of the Indian Penal Code was, on the evidence, not liable to
be set aside. The High Court accordingly confirned the
conviction of the two appellants but reduced the sentence
passed upon the first appellant to rigorous inprisonnent for
three years and the sentence agai nst the second appellant to
rigorous inprisonment for one year. Against the order of
conviction and sentence, the appellants have appealed to
this court with special |eave.

The facts which gave rise to the charge against the two
appel l ants are briefly these:

On June 15, 1948, the Textile Conmissioner invited tenders
for dyeing Pugree Cloth. The Parikh Dyeing and Printing
MIlls Ltd., Bonbay-hereinafter to be referred to as the
conpany-of which the first appellant was the Managing
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Director and the second appellant was a Director and
technical expert, submtted a tender which was accepted on
July 27, 1948, subject to certain general and specia
conditions. Pursuant to the contract, 2,51,059-3/4 yards of
cloth were supplied to the conpany for dyeing. The conpany
failed to dye the cloth within the stipulated period and
there was correspondence in that behalf between the conpany
and the Textil e Comm ssioner. Approximately 1,11, 000. yards
out of the cloth were dyed and delivered to the Textile
Conmi ssioner. On March 25, 1950, the conpany requested the
Textile Conm ssioner to cancel the contract and by his
letter dated April 3, 1950, the Textile Conmi ssi oner
conplied with the request, and cancelled the contract in
respect of 96,128 yards. ~ On Novenber 20, 1950, the contract
was cancell ed by the
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Textile Comm ssioner in respect-of the balance of cloth and
the conpany was called upon to give an account w thout any
further delay of the balance undelivered and it was infornmed
that it woul'd be held responsible for " material spoiled or
not accounted for ". On Decenber 4, 1950, the conpany sent a
statement of account setting out the quantity of cloth
actually delivered for dyeing, the quantity of cloth
returned duly dyed and the bal ance of cloth, viz., 1,32, 160
yards remaining to/'be delivered. Against the cloth admtted
by the conmpany remaining to be delivered, it <clainmed a
wast age allowance of 2,412 yards and-admtted liability to
deliver 1,29,748 yards lying with it on Governnent account.
It appears that about this time, the conpany was in
fi nanci al di fficulties. In~ Decenber 1950, the first
appel l ant | eft Bonbay to take up the managenent of ‘a factory
i n Ahnedabad and the affairs of the conpany were nanaged by
one R K Patel. In June 1952, an -application for
adj udi cating the two appellants insolvents was filed in the
I nsol vency Court at Ahnedabad. An insolvency notice was
al so taken out against the two appellants at the instance of
another creditor in the H gh Court at Bonbay. Pr oceedi ngs
for winding up the conpany were conmmenced in the Hi'gh / Court
at Bonmbay. In the nmeantine, the nortgagee of the nachinery
and factory of the company had entered-into possession under
a covenant reserved in that behalf, of the prem ses of the
factory of the conpany.

The Textile Conm ssioner nade attenpts to recover the  cloth
remai ni ng undelivered by the conpany. A letter was posted
by the Textile Commi ssioner on April 16, 1952, calling  upon
the conpany to deliver 51,756 yards of cloth Iyingwith it
in bleached condition to the Chief O dnance Oficer

Ordnance Depot,, Sewi, but the letter was ret ur ned
undelivered. It was ultimately served with the help of  the
police on the second appellant in October 1952. Thereafter

on November 7, 1952, another letter was addressed  to the
conpany and the sane was served on the second appelllant on
Novermber 25, 1952. By this letter, the conpany was rem nded
that 1,35, 726-3/4 yards of cloth
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were lying with it on account of the governnment and the sane
had to be accounted for, and that the instructions to
deliver 51,756 yards to the Chief Ordnance O ficer, Odnance
Depot, Sewi, had not been attended to. The Textile
Conmi ssi oner call ed upon the conpany to send its
representatives to clarify the position " and to account
for the material. After receiving this letter, the second
appel | ant att ended at the office of t he’ Textile
Commi ssioner and on Novenber 27, 1952, wote a letter
stating that " the main factors involved in not delivering
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the goods in finished state was that the material was very
old ", was " dhobibleached in different lots", was "
bl eached under different conditions and therefore unsuitable
for wvat colour dyeing in heavy shades", that it varied in
l ength, weight, and finish and had " lost affinity for vat
colour dyeing”. It was also stated that the conmpany had in
dyeing the basic material, suffered " huge | osses" estinmated
at Rs. 40,000. It was then stated: " W are, therefore,
however prepared to co-operate with the Governnent and are
willing to make good the government’s bare cost. Please |et
us know the detail and the actual anmount to be deposited so
that we may do so at, an early date. W shall thank you if
we are given an appointrment to discuss the matter as regards
the final anbunt with respect to the bal ance quantity of the
basic material."

On  Decenber 29, 1952, the prem ses of the conpany and the
pl ace of residence of the appellants were raided, but no
trace of the cloth was found. A conplaint was then filed
with the police charging the two appellants wth crimna
breach “of ~trust. in respect of 1,32,4041 vyards of «cloth
bel ongi ng-to the CGovernnent.

There is no dispute that approximately 1,30,000 yards out of
t he cloth -entrusted to the conpany by the Textile
Conmi ssioner for dyeing has not been " returned. By its
letter dated Decenmber 4, 1950, the conpany adm tted
liability to deliver /1,29,748 yards of cloth, but this cloth
has not been returned to the Textile Conm ssioner in spite
of repeated denmands. That the appellants, as directors of
the conpany had domnion over that cloth was not. questioned

in, the trial court. The plea that there were other
Directors
324

of the conpany besides the appellants who had dom nion over
the cloth has been negatived by the H gh Court and ' in our
j udgment rightly. Di rect evi dence to establ i sh
m sappropriation of the cloth over which the appellants had
dom nion is undoubtedly |acking, ‘but to establish a charge
of crimnal breach of trust, the prosecution is not obliged
to prove the preci se node of conversion, msappropriation or
m sapplication by the accused of the property entrusted to
hi m or over which he has dominion. The principal ingredient
of the of fence being dishonest m sappropriation or
conversion which may not ordinarily be a matter of ~direct
proof, entrustnent of property and failure in breach of = an
obligation to account for the property entrusted, if proved,
may in the light of other circunstances, justifiably lead to
-an inference of dishonest nisappropriation or _conversion

Convi ction of a person for the offence of crimunal breach of
trust may not, in all cases, be founded nerely on his
failure to account for the property entrusted to him or
over which he has domi nion, even when a duty to account is
i nposed wupon him but where he is unable to account or
renders an explanation for his failure to account which is
untrue, an inference of msappropriation wth dishonest
intent may readily be made.

In this case, on a search of the factory on Decenber 29,
1952, the cloth renmaining to be delivered by the conmpany was
not found. At the trial, the appellants sought to explain
the disappearance of the cloth fromthe factory prem ses
where it was stored, on the plea that it was old and was
eaten up by white-ants and noths, and had been thrown away
as rubbish. This plea of the appellants was not accepted by
the Hgh Court and we think rightly. No information was
given at any tine to the Textile Conmi ssioner after Decenber
4, 1950, that the cloth had been eaten up by white-ants and
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not hs, and was therefore thrown away or otherw se destroyed.
Nor was any evidence led in support of the plea by the
appel | ant s.

In this court, counsel for the first appellant contended
that failure to return the cloth my give rise to a civi
liability to nake good the | oss occasi oned
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thereby, but in the circunstances of the case, the first
appel | ant cannot be found guilty of the offence of crininal
breach of trust. Counsel subnmitted that the first appell ant
had |eft Bonmbay in 1950 and had settled down in Ahmedabad
and was attending to a factory in that town, that thereafter
the first appellant was involved in insolvency proceedings
and was unable to attend to the affairs of the conpany in
Bonbay, and if, on account of the pre-occupation of the
first appellant at Ahnedabad, he was unable to visit Bombay
and the goods werelost, no crimnminal msappropriation can be
attributed to him But the case pleaded by the appellant
negatives this subm ssion. The first appellant in his
statenment' before the trial court admitted that he often went
to Bonbay even after he had m grated to Ahnmedabad and-t hat
he visited the m |l prem ses and got the same opened by the
Gur kha wat chman and he found that the heap of cloth lying in
the mll was getting smaller every tine he visited the mll
and on inquiry, he was told by the watchnman that every day
one basketful of sweepings was thrown away. « He also stated
that he was shown several places inthe conpound of the
factory where pits had been filled upwith these sweepings,
and that he found a small heap lying by the side of the "
Tul si pipe gutter" and also in the warehouses in. the mll
prem ses. It is clear from this statenent and other
evidence on the record that even after he migrated to
Ahmedabad, the first appellant was frequently visiting the
factory at Bonbay. The evidence also discloses t hat
neetings of Directors were held fromtinme to time, but the
mnutes of the Directors’ neetings have not been produced.
The books of account-of the conpany evi dencing di sbursenents
to the Directors of remuneration for attending the neetings
and the expenses for the alleged collection and throw ng
away of the sweepings have not been produced. It is
admitted by the first appellant that the letter dated
Noverber 27, 1952, was witten by the second appel |l ant under
his instructions. In his statement at the trial, the first
appel l ant stated that he was inforned of the letter dated
Novenber 26, 1952, fromthe Textil e Conmmi ssioner and that he
42
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could not attend the office of that officer because he was
busy attending to the insolvency proceedings and that he
deputed the second appellant to attend the office and to
explain and discuss the position. Be then stated; "W had
i nformed the Comm ssioner that the conpany was prepared to
pay for the <cloth remaining after deducting the ' anpunt
clained as damages”. The letter dated November 27, 1952,
was evidently witten wunder the direction of the first
appel l ant and by that letter, liability to pay for the cloth
after certain adjustnents for |osses alleged to be suffered
by the conpany in carrying out the contract was admitted.
By the letter dated Decenmber 4, 1950, liability to deliver
the cloth was admtted and by the letter dated November 27,
1952, liability to pay conpensation for the | oss occasioned
to the Government was affirned. The appellants who were
liable to account for the cloth over which they had dom nion
have failed to do so, and they have rendered a false
explanation for their failure to account. The High Court
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was of the opinion that this false defence viewed in the
light of failure to produce the books of account, the stock
register and the conplete absence of reference in the
correspondence with the Textil e Comm ssioner about the cause
of di sappearance established m sappropriation with crimna
i ntent.

Counsel for the first appellant contended that probably the
goods passed into the possession of the nortgagees of the
assets of the conpany. but on this part of the subni ssion
no evidence was led in the trial court. Counsel for the
first appel | ant , rel ying upon t he observati ons in
Shreekanti ah Ramayya Munipalli v. The State of Bombay (1),
al so contended that, inany event, a charge under s. 409
read with s. 34 of the Indian Penal Code cannot be
established against the first appellant unless it is shown
that at the tinme of misappropriation of the goods, the first
appel l ant was physically present . But the essence of
l[iability  under s.34is to be found in the existence of a
conmmon| intention animating the offenders leading to the
doing of ‘a crimnal act in furtherance of the
(1) [1955] 1 S.CR 1177.
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conmmon intention and presence of the offender sought to be
rendered |iable wunder s. 34 is not, onthe words of the
statute, one of the conditions of its 'applicability. As

expl ai ned by Lord Sunmmer in Barendra Kumar Ghose v. The King
Enperor(’') the leading feature of s. 34 of the Indian Pena
Code is ’'participation in action. To establish joint
responsibility for an offence, it nust of  course be
established that a crimunal act was done by several persons;
the participation nust be in-doing the act, not  nerely in
its planning. A comon intention--a neeting of mnds--to
conmit an offence and participation in the conm ssion of the
offence in furtherance of that common intention invite the
application of s. 34. But this participation need not in

all cases be by physical presence. In offences involving
physi cal violence, normally presence at the scene of offence
of the offenders sought to be rendered liable on the

principle of joint liability may be necessary, but such is
not the case in respect of other offences where the ~of fence
consists of diverse acts which may be done at different
times and places. In Shree Kantiah's case (supra),
m sappropriation was committed by renmoving goods from a
CGovernment depot and on the occasion of the renmoval of the
goods, the first accused was not present. |t was therefore
doubt ful whether he had participated in the —conmn ssion of
the of fence, and this court in those circunstances held that
participation by the first accused was not established. The
observations in Shree Kantiah's case (supra) in so far as
they deal with s. 34 of the Indian Penal Code nust, in our
judgrment, be read in the light of the facts established and
are not intended to lay dowmm a principle of universa
appl i cati on.

The High Court has found that the two appellants were liable
to account for the cloth over which they had dom ni on and.
they failed to account for the sane and therefore each had
comm tted the of fence of crimnal breach of trust. The High
Court observed: " In such a case, if accused Nos. 1 and 2
(Appellants 1 & 2) alone were concerned with the receipt of
the goods, if they were dealing with the goods all the tine,
if they were receiving commnications from the Textile
Conmi ssioner’s office and sending replies, to

(1) [1924] L.R 52 I.A 40, 52.
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them and if the part played by each of them is apparent
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from the manner in which they are shown to have dealt with
this contract, then it is a case of two persons entrusted
with the goods and a breach of trust obviously being
conmitted by both of them.

It was subnitted that the High Court erred in finding the
appel lants guilty of offences under s. 409 of the Indian
Penal Code when the charge franmed agai nst them was one under
s. 409 read with s. 34 of the Indian Penal Code. A charge
franed agai nst the accused person, referring to s. 34 is but
a convenient formof giving notice to himthat the principle
of joint liability is sought to be invoked. Section 34 does
not create an offence; it merely enunciates a principle of
joint liability for crimmnal acts done in furtherance of the
comon intention of the offenders. Conviction of an accused
person recorded, relying upon the principle of j oi nt
liability, is therefore for the offence comitted in
furtherance of the common intention and if the reasons for
convi ction establish that the accused was convicted for an
of fence comm tted in furtherance of the comon intention of
hinself '‘and others, a reference in the order recording
conviction to's. 34 of the Indian Penal Code nmy appear to
be asurplusage. The order of the High Court recording the
conviction of the appellants for the offence under s. 409

of the Indian Penal” Code is therefore not illegal

It was subnitted for the first appellant that the sentence
passed against him/  was unduly severe, and that, in any
event, no distinction should have been nade between him and
the second appellant in the matter of sentence. It is

evident on the findings accepted by us that' property of
consi derabl e value has been m sappropriated by the first
appel l ant. He was the Managing Director of the conpany an&
primarily, he had dom nion over the property entrusted to
the conpany. The second appellant was, though a Director,
essentially a technician. Havi ng regard to t hese
circunstances, if the H gh Court has  made a distinction
between the two appellants, we ought not to interfere wth
the sentence, which by itself( cannot be said to be
excessi ve.
The appeal fails and is dism ssed.

Appeal dism ssed
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