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The present appeal is directed against the judgment and order dated 30.04.2001
in Wit Petition No. 1617 of 1998 passed by the H gh Court of Judicature at Madras
wher eby the Division Bench of the Madras Hi gh Court dism ssed the wit petition of the
appel | ant - Associ ati on and held Sections 66, 67 (o) of the Finance Act, 1994 and Rul e
2(1)(d)(ix) of the /Service Tax Rules, 1994 and other provisions related to Kal yana
Mandapans and Mandap-Keepers to be intra vires of the Constitution of India.

The appel |l ant is an Associ ation of various Kal yana Mandapans beari ng
Regi stration No. 513 of 1992. The appell ant-Association has been formed to protect
the interest of the owners of Kalyana Mandapans in the city of Madras and el sewhere
in the State of Tami| Nadu. The owners of Kal yana Mandapans/ Mandap- Keepers | et
out nmandapas/premnmises to the clients. In additionto letting out the Kal yana Mandaps,
the Mandap Keepers al so provide other facilities such as catering, electricity, water etc.
to their clients.

Service Tax was introduced in India vide the Finance Act, 1994. Service Tax is
| egi sl ated by the Parliament under the residuary entry i.e. Entry 97 of List | of the
Seventh Schedul e of the Constitution of India. The service tax provisions have the
foll owi ng schene.

(i) Section 65 of the Act provides for taxable services;

(ii) Section 66 of the Act provides for the charge of service tax by the person
designated as 'the person responsible for collecting the service tax" for the

Gover nnment ;

(iii) Section 67 of the Act provides for the val ue of taxable service which is to be
subj ected to 5% Service tax, and

(iv) Section 68 of the Act provides for the collection and paynment nechani sm for
service tax.

Service tax is an indirect tax and is to be paid on all the services notified by the
CGovernment of India for the said purpose. The said tax is on the service and not on the
service provider. However, under Section 68 of the Finance Act, 1994 as anended by

the Finance Act, 1997 read with Rule 2(1)(d)(ix) of the Service Tax Rules, 1994, the
service provider (in the present case the Mandap- Keeper) is expected to collect the tax
fromthe client utilizing his services.

In 1997, the scope of the service sector was proposed to be widened and a

nunber of services were sought to be nmade exigible to service tax. Anmongst ot her
services, Chapter VI of the Finance Act, 1997 nade the services rendered by the
Mandap- Keepers exigible to service tax.

To enabl e the Government to widen its net of service tax, certain changes were
sought to be made to the Finance Act, 1994.

New cl auses were added to Section 65 of the Finance Act, 1994. The cl auses
which are relevant for the purposes of the present appeal are reproduced herei nbel ow -
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"(10) 'Caterer’ neans any person who supplies, either directly or indirectly, any
food, edible preparations, alcoholic or non-al coholic beverages or crockery and
simlar articles or accoutrenments for any purpose or occasion

(19) ' Mandap’ neans any i nmovabl e property as defined in Section 3 of the

Transfer of Property Act, 1882 and includes any furnitures, fixtures, light fittings
and fl oor coverings therein et out for consideration for organising any offici al
soci al or business function;

(20) ' Mandap- Keeper’ neans a person who allows tenporary occupation of a

mandap for consideration for organising any official, social or business function."
In Cause (41) of Section 65 of the Finance Act, 1994, few sub-cl auses were

inserted and insofar as they are relevant to this appeal, they are reproduced herein-
bel ow: -

"(41) (p) 'Taxable Service neans any service provided to a client, by a nmandap-
keeper in relation to the use of a mandap in any manner including the facilities
provided to the client in relation to such use and al so the services, if any,
rendered as a caterer."

It is relevant to mention here that some of the sub-sections of Section 65 were
renunbered by the Finance Act 2 of 1998, which cane into force from 16. 10. 1998.
Section 65(19) was renunbered as S.65(22), while S.65(20) was renunbered as
S.65(23). S.65(41)(p) was renunmbered as S.65(48)(m. However, by the Finance Act,
1998 only the nunbers were changed and the | anguage of the provisions remained the
sane.

S. 66 of the Finance Act, 1994 was sought to be replaced by a new Section

whi ch is reproduced hereinbel ow. -

"S.66(1) \026 On and fromthe comencenent of this Chapter, there shall be

charged a tax (hereinafter referred to as service tax) @5% of the value of the
taxabl e services referred to in sub-clauses (a), (b) and (d) of Cause 41 of S.65,
whi ch are provided to any person-by the person responsible for collecting the
service tax.

(2) Wth effect fromthe date notified under S.85 of the Finance Act (No.2) 1996
there shall be charged a service tax at the rate of five percent of the val ue of
taxabl e services referred in sub-clauses (¢) (e) and (f) of Cause (41) of Section
65 which are provided to any person by the person responsible for collecting the
service tax.

(3) Wth effect fromthe date notified under Section 84 of the Finance Act, 1997
there shall be charged a service tax at the rate of five percent of the val ue of
taxabl e service referred to in sub clauses (g)(h)(I)(j)(K)(1)(mM(n)(o)(p)(l) and (4) of
Cl ause (41) of Section 65 which are provided to any person by the person
responsi ble for collecting the service tax."

Changes were al so made to Section 67 of the Finance Act, 1994. The rel evant
sub-section (i) of S.67 which is relevant for the purpose of the present appeal is
repr oduced her ei nbel ow.

"67. Valuation of taxable services for charging service tax.- For the purposes of
this chapter, the value of taxable services,

(i) inrelation to service provided by a nandap keeper to a client, shall be the
gross anount charged by such keeper fromthe client for the use of nmandap

including the facilities provided to the client in relation to such use and also the
charges for catering, if any."

The Central Governnment in exercise of the power conferred on it by S 93 of the

Fi nance Act, 1994 issued a Notification dated 26.06.1997. Under the said Notification

the Central CGovernnent exenpted an ampunt of service tax leviable on a nmandap-

keeper, in excess of the anount of service tax cal cul ated on 60% of the gross anount

charged fromthe client by the Mandap- Keeper for the use of the nmandap including the
facilities provided to the clients in relation to such use and al so for certain charges. The

said Notification also provided that the exenption shall apply only in such cases where
the Mandap- Keepers al so provide catering services i.e. supply of food and drinks and
the bill issued for this purpose indicates that it is inclusive of charges for catering
services. The said Notification came into force on 01.07.1997.

In exercise of the power conferred on it by S.88 of the Finance Act, 1994, the
Central CGovernment issued a Notification No.19/97, whereby the Central Governnent
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appoi nted the 1st day of July, 1997 as the date on which the service tax on taxable
services specified in sub clauses (i) and (p) of C ause 41 of Section 65 of the Finance
Act, 1994 will conme into force.

On the basis of the said Notification, the Commi ssioner of Central Excise,

Service Tax vide Trade Notice No.9/97 dated 01.07.1997 informed all the concerned

persons that as per Cause 19 of S.65 of the Finance Act, 1994 ' Mandap’ means any

i movabl e property as defined in S.3 of the Transfer of Property Act, 1882 and i ncl udes
any furniture, fixtures, light fittings and floor coverings therein let out for consideratio
n

for organising any official, social or business function. The Trade Notice further stated
that the scope of the said Notice was very wide and it included within its scope pl aces

i ke Kal yan Mandap, Marriage Halls, Banquet Halls, Conference Halls etc. and hotels

and restaurants providing any such facilities would al so be included in the coverage of
servi ce tax.

The said Notice al so nmentioned that where a Mandap- Keeper was provi di ng

catering services i.e. supply of food, in addition to letting out of a Mandap and charges
the customer for supply of foods, service tax would be | evied on 60% of the tota

amount of' _the Bill in such cases.

The appel | ant - Associ ati on subnmitted representati ons dated 29.03.1997 and

09. 06. 1997 to Respondent No:2 citing out in detail the various problens and

conplication that m'ght arise as a result of the said Notification and requested to desi st
fromincludi ng the nmandap-keepers within the Finance Act. Even though the said
representations were duly acknow edged by Respondent No.2, the sane were not

replied to

On 04.02.1998, the appellant filed Wit Petition No.1617 of 1998 chall engi ng the
provisions relating to nandap-keepers in the Finance Act, 1997 whereby the mandap-
keepers were sought to be brought within the net of service tax.

The prayer in the wit petition runs as foll ows: -

"I't is prayed that this Court may be pleased to issue a Wit of Declaration or
any other appropriate Wit, order or direction in the nature of a Wit of

Decl arati on decl aring that the provisions of Chapter V of the Finance Act,

1994 and, in particular, Sections 66, 67(0) and Rule 2(1)(d)(ix) of the

Service Tax Rules, 1994 and other ‘provisions insofar as it relates to

Kal yana Mandapans and Mandap- Keepers are illegal, ultra vires and

unenforceable and |iable to be struck down as unconstitutional and pass

such further or other orders as this Court may deemfit and proper and thus
render justice."

On 17.11.1999, the Additional Comm ssioner - Service Tax, issued Service Tax
Noti ce No.4/99 whereby it was clarified that service tax would be |levied on any open
l and/ ground if the sanme is let out for organizing any official, social or business function

even if no acconpanyi ng/incidental services were rendered by the mandap-keeper to
the clients hiring the open | and/ground for any of the above-nentioned purposes.

After three years of the wit petition having been filed, respondents filed a
conmon Counter Affidavit on 04.12.2000.

The Division Bench of the High Court dism ssed the batch of wit petitions
including the wit petition filed by the appell ant-Association herein vide order dated
30. 04. 2001.

Aggri eved agai nst the dismissal of the wit petition, the present appeal was fil ed.

We heard the arguments of M. Mhan Parasaran, |earned senior counse

assisted by M. Krishnanmurthi Swam , |earned counsel for the appellant and M.

Jai deep Qupta, |earned senior counsel assisted by M. K C Kaushik, |earned counse
for the respondents.

M. Mohan Parasaran, |earned senior counsel appearing for the appellant,
submtted that -
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a) Service tax on the mandap-keepers is clearly a colourable |egislation and
unconstitutional as the said tax is not on services but is in pith and
substance only a tax on 'goods’ and/or 'land . ;

b) The very definition of 'Mandap’ and ' Mandap- Keepers’' woul d anply
denonstrate that the inpugned provisions are not within the domain of

the Union and that only the State Legislatures have the conpetence to

| evy taxes of this nature in exercise of its legislative powers under Entries
54, 49 and 18 of List Il of the Seventh Schedule read with Article 246 of

the Constitution;

c) The definition of 'Mandap’ and ' Mandap Keepers' are reproduced

her ei nbel ow: -

Sec. 65(19) 'Mandap’ means any i movabl e property as defined in

Section 3 of the Transfer of Property Act, 1882 and includes any

furnitures, fixtures, light fittings and floor coverings therein let out for
consi deration for organizing any official, social or business function
Section 65(20) ' Mandap- Keeper' neans a person who al |l ows

tenmporary occupation of a mandap for consideration for organizing any

of ficial, social or business function

d) Under ~Service Tax Notice No.4/99, any open land/ground is exigible to
service taxif the same is |et out for organizing any official, social or

busi ness function, even if no services whatsoever are rendered by the

mandap- keeper. Therefore, the service tax levied on the mandap-

keepers, is in fact atax on |l and per se which is a subject specifically

earmarked for the State Legislatures under Entries 18 and 49 of List Il of
the Constitution.
e) Furthernore, on a bare perusal of the yardstick prescribed in the Finance

Act, 1994 for charging service tax fromthe mandap-keepers, it would
become anply clear that in the garb of taxing services, the Parlianent
has in fact inposed a tax on sale of goods including food itens, drinks
etc., over which the Parlianment does not have the Constitutional sanction
to legislate particularly in the light of the 46th Anendnent to Article
366(29A) (f) of the Constitution

f) Had the Parlianent intended to | evy a tax on the services rendered by the
mandap- keepers, then the Parlianent would have devised a fornula for
segregating the service conponent fromthe transacti on and |evied tax on
that conponent al one. However, under the formula contained in the

Fi nance Act, 1994, service tax is(levied on 60% of the gross anount
charged by the nandap- keepers fromtheir clients, i'n cases where the
mandap keepers are al so providing catering services.

9) The anmpunt charged by the nandap keepers fromtheir clients is a
conposite amount which consists mainly of the expenses towards food,
electricity, furniture, tents etc. and the services incidental thereto;

h) The service conponent in the conposite anount charged by the
mandap- keepers is a very snall percentage of the same and cannot be

segr egat ed.

i) Article 366(29A)(f) of the Constitution deens any service i-n any nanner
what soever related to providing food, articles for human consunption and
drinks, to be only a sale of goods. |t recognises the fact that there is 'an

el ement of service in it but still it deens that transaction only to be
transaction of 'Sale of Goods’. Hence no question of service tax being

i nposed when by a specific anendnent of the Constitution such service
has been deened to be sale of good. Furthernore, no recourse can be
had to the residuary Entry 97 of List-I, for inposing such a tax, in light of
the several pronouncenents of this Court. Article 366(29A)(f) of the
Constitution is reproduced herei nbel ow -

"Article 366(29A) "tax on the sale or purn chase of goods"

i ncludes \026 (f) a tax on the supply, by way of or as a part of

any service or in any other manner whatsoever, of goods,

bei ng food or any other article for human consunption or

any drink (whether or not intoxicating), where such supply or

service, is for cash, deferred paynment or other val uable

consi derati on.

and such transfer, delivery or supply of any goods
shal |l be deened to be a sale of those goods by the person
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maki ng the transfer, delivery or supply and a purchase of
those goods by the person to whom such transfer, deliver or
supply i s made;"

i) Though the Hi gh Court appreciated this position, it erroneously invoked
the " Aspect Doctrine’ as evolved by this Court in the case of Federation

of Hotel and Restaurant vs. Union of India & Os. AIR 1990 SC 1637

and upheld the levy of service tax thus allowing the Parlianent to

encroach upon the subjects specifically demarcated for the State

Legi sl atures under the Constitution.

k) If the reasonings given by the Hi gh Court were accepted, then it would
enmpower the Parliament under Entry 97 of List-l to |egislate even on the
legislative fields specifically denarcated for the state |legislatures in the
Constitution, nerely because such transactions have sone el ement of

provi di ng service aspect in them Therefore, this wuld lead to a violation
of the federal taxing structure as envisaged in the Constitution.

In conclusion, he submtted that the Division Bench of the Madras Hi gh

Court is ‘not correct in its conclusion in the |light of the schenme in the Constitution
and has erroneously disnissed the batch of wit petitions, which conpelled the

appel | ant - Associ ati on approaching this Court by way of this appeal

M. Mohan Parasaran, | earned senior counsel for the appellant placed
strong reliance on'the follow ng decisions .in support of his contention
1. M s Khandel wal Metal and Engi neeri ng Works and Anot her

VS.

Uni on of India and Others [(1985) 3 SCC 620 at 641]

2. M's Ujagar Prints and OQthers (I1) vs: Union of India and Qhers
etc. [(1989) 3 SCC 488 at 513]
3. S.P Mttal vs. Union of India and OGhers etc.
[1983 (1) SCC 51, 78, 79, 82]
4. CGoodyear India Ltd. and Others vs. State of Haryana and Anot her
etc. [(1990) 2 SCC 71]
5. Synthetics and Chemicals Ltd. and Qthers vs. State of U P. and
O hers [(1990) 1 SCC 109]
6. Shri Prithvi Cotton MIIs Ltd. and Another vs. Broach
Bor oughMuni cipality and Ot hers [ 1969 (2) SCC 283]
7. Ral |l a Ram vs. The Province of East Punjab [Al R 1949 FC 81]
8. The CGovernnent of Andhra Pradesh and Another vs. Hindustan

Machi ne Tools Ltd. [1975 (2) SCC 274]

9. K. Danpdarasany Naidu & Bros. and Qthers vs. State of T.N. and
Anot her [(2000) 1 SCC 521 para 8 & 9

Countering the argunent of |earned senior counsel for the appellant, M.

Jai deep Cupta, |earned senior counsel for the respondents submitted that the

| evy and collection of service tax by the Union Parlianent on Mandap- Keepers is
correct and is in accordance with |law and not violative of Articlesl4 and 19(g) of
the Constitution. It is submitted that service tax on Mandap-Keepers is a tax on
the consideration received for allow ng tenporary occupation of the Mandap for
organi zing any official, social or business function and that it is not a tax on
"good" and/or "land", both of which are state subjects under Entries 18, 49 and
54 of List Il of the Seventh Schedule to the Constitution

It is also contended by | earned senior counsel that the Entry 49 of List II,

tax on land and/or buil ding does not concern with |l evy and collection of service
tax on Mandap- Keepers, because the tax on | and/or building is charged because
such land and/or building exists irrespective of the fact whether they are used or
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not. Their very existence is taxable, whereas it is the use of the i movable
property in a particular manner, which anounts to providing of service has been
made t axabl e.

It is also further submitted that the inclusion of the service rendered as a
caterer in the definition is clearly beyond the "legislative conmpetence” of the
Parlianment as that subject is covered in Entry 54 of List Il. The |earned senior
counsel submitted that it is the service provided by the Mandap- Keeper as a
Caterer’ which is taxable and not the supply made by himof the food or drinks
etc. and thus it is clear that the levy of service tax on Mandap- Keepers is not
covered under Entry 54 of List Il as contended by | earned senior counsel for the
appel | ant .

He woul d further urge that the term "Mandap" under service tax has been

defined to nmean any i nmovabl e property as defined in Section 3 of the Transfer
of Property Act, 1882. Accordingly, any open |land or ground is also an

i movabl e property qualifying as mandap and when the sane is let out for a

speci fied purpose, service tax iis chargeable and that the levy of service tax is
not a subject matter covered under List Il and is very much covered under

resi dual ‘power of the Union Parlianent under Entry 97 of List |I and Union
Parliament is conmpetent tolevy service tax by virtue of Entry 97 of List I. It is
al so contended that Entries 18, 49 and 54 of List Il of Seventh Schedule to the
Constitution are not at all concerned with the |l evy of service tax on Mandap-
Keepers and the sane is inposed by the Parliament by virtue of the residua
powers vested with/it by Entry 97 of List | of Seventh Schedule to the
Constitution.

In reply to the argunent of the |earned senior counsel for the appell ant

that this Court in the case of Federation of Hotel and Restaurant vs. Union of
India & Ors. (supra) has not considered Article 366 (29A) (f), which case was
relied upon by the H gh Court of Madras and applied the aspect theory to

di stingui sh the service aspect fromthe supply aspect of food and drink etc.
Learned seni or counsel for the respondents - invited our attention to para Nos. 31
and 32 of the Judgment of the Hi gh Court in which the service aspect was

di stingui shed fromthe supply aspect. In viewof this, it is subnmtted that the
contention of the appellant that Article 366 (29A) (f) of the Constitution was not
considered by this Court and the Hi gh Court has not 'differentiated between
service and supply is not at all correct. 1In conclusion, he subnitted that the
Mandap- Keepers are required to pay the service tax during the follow ng nonth

or the quarter, as the case nmay be, dependi ng -upon whether they are linited
conpany or individual/partnership, of the month during which the service was
rendered. So, the question of paynment of service tax even before rendering the
service does not arise and hence the cancell ation of bookings, if any, will not
affect the appellant in any way. Further, refund in terns of Sec. 11B of the
Central Excise Act, 1944 as well as suo noto adjustnent of excess service tax
pai d by the appellants thenselves on fulfilling certain conditions are very much
avai | abl e under sub-rule 3 of Rule 6 of the Service Tax Rul es, 1994.

Learned seni or counsel for the respondents, relied on the follow ng

judgrments in support of his argunents:-

1. India Cenent Ltd. and Others vs. State of Tanmi| Nadu and Qhers

[(1990) 1 sCC 12]

2. Ms J.K Jute MIIls Co. Ltd. vs. The State of Utar Pradesh and
Anot her [1962] 2 SCR 1

3. M's Gannon Dunkerley and Co. and Ot hers vs. State of Rajasthan
and OGthers [(1993) 1 SCC 364]

4. The State of Madras vs. Gannon Dunkerley & Co., (Madras) Ltd.
[1959] SCR 379

5. The Sales Tax Oficer, Pilibhit vs. Messrs. Budh Prakash Ja
Prakash [1955] 1 SCR 243

6. M's Ceorge Oakes (P) Ltd. vs. State of Madras [1962] 2 SCR 570
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7. Doypack Systens Pvt. Ltd. vs. Union of India and O hers
[ 1988 (Supp) SCC 792]

8. Regi onal Director, Enployees’ State |Insurance Corporation
VS.

H gh Land Cof fee Works of P.F.X. Saldanha and Sons and
Anot her [(1991) 3 SCC 617]

9. Renusagar Power Co. Ltd. vs. General Electric Company and

Anot her [(1984) 4 SCC 679]

10. Thyssen Stahl union GVBH vs. Steel Authority of India Ltd.

[ (1999) 9 SCC 334]

11. Laghu Udyog Bharati vs. Union of India [1999 (112) E. L. T 365]

12. Maf atl al I ndustries Ltd. and Others vs. Union of India and Qhers

[ (1997) 5 SCC 536]

On the above factual and | egal subm ssions made by both the parties, the

foll owi ng questions of law woul d energe for our consideration: -

i) VWet her the Hiigh Court was correct in comng to the conclusion that the
provisions in the Finance Act, 1994 inposing service tax on the services
rendered by the Mandap-Keepers are intra vires of the Constitution?

i) Was the High Court correct in not construing the specific entries in List |
viz. Entries 18, 49 and 54 by giving the w dest anplitude, particularly

when the Union was seeking to justify the |evy under the residuary Entry

97 in List I of the Seventh Schedule of the Constitution?

i) Has not the inpugned judgment of the H gh Court virtually rendered the
46t h Amendnent of the Constitution, creating a deeming fiction of a

transaction which otherwise is not a sale transaction, to be a sale
transaction, redundant, in particular, Article 366(29A)(f) of the

Constitution?

iv) Vet her the Hi gh Court was correct in applying the 'Aspect Theory’ laid
by this Court in the case of Federation of Hotel and Restaurant vs.

Union of India & Ors. (supra) to the facts of the present case, when it is
anply clear that the application of the 'Aspect Theory’ to the facts of the
present case woul d break down the Federal Taxing Structure provided for

in the Constitution?

V) VWet her the Hi gh Court was correct in comng to the conclusion that the
i mpugned provisions in the Finance Act, 1994 are not violative of Article

14 and 19(1)(g) of the Constitution?

Vi) Whet her the High Court has correctly appreciated the Service Tax Notice
No. 4/ 99, whereby the Parlianent under the garb of |evying service tax

has in fact inposed a tax on | and per se which is a subject specifically
earmarked for the State Legi slatures under Entry 18 of List Il of 'the
Constitution?

We have carefully anal ysed the rival subm ssions made by | earned seni or
counsel for the respective parties with reference to the pl eadings and<the judgnents
cited by both the parties.

In regard to Legislative conpetence, M. Mhan Parasaran, |earned senior
counsel for the appellant, relied on Ms Khandel wal Metal & Engg. Wrks & Anr. vs.
Union of India & Ors [1985 (3) SCC 620 at 641]

"Wth respect to" brings in the doctrine of pith and substance, he placed reliance
on Ms U agar Prints & Os. vs. Union of India & Os. [1989 (3) SCC 488 at 513] and
S.P. Mttal vs. Union of India & Os. [1983 (1) SCC 51, 78, 79 and 82].

The case of Goodyear India Ltd. & Os. vs. State of Haryana & Anr. [1990 (2)
SCC 71] was relied upon by |earned senior counsel for the appellant for the proposition

that nomenclature of tax not conclusive for determining the true character or nature of a

particular tax and that the Court will look into its pith and substance. He also relied on
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Synthetics & Chemicals Ltd. & Os. vs. State of UP. & Os. [1990 (1) SCC 109 at
153, 154] for the proposition that the taxing power can be derived only fromspecific
taxing taxing entry in the legislative |ists.

The followi ng three decisions were cited on Entry 49, List Il Taxes on Land and
Bui | di ngs: -
1. Shri Prithvi Cotton MIIs Ltd. & Anr. vs. Broach Borough Municipality &

O's. [1969 (2) SCC 283]

2. Rall a Ram vs. The Province of East Punjab
[AIR 1949 FC 81]

3. The Govt. of A P. & Anr. vs. Hi ndustan Machi ne Tools Ltd.
[ 1975 (2) SCC 274]

The judgrment in the case of K. Danpbdarasamy Naidu & Bros. and Ors. vs.
State of T.N. & Anr. reported in 2000 (1) SCC 521 at 528 para 8 & 9 was relied on for
the proposition "Sale Article 366 (29A) (b).

In the present case, service tax |levied on services rendered by Mandap- Keeper

as defined in the said Act under Sections 65, 66 and 67 of the Finance Act has been
chal | enged by the appel lants on the foll ow ng two grounds:

a) That it anmpbunts to the tax on land and, therefore, by reason of Entry 49 of
List 2 of the Seventh Schedule of the Constitution, only the State

Government is conpetent to |levy such tax and;

b) Insofar as it levies a tax on catering services, it anbunts to a tax on sale
and purchase of goods and, therefore, is beyond the conpetence of

Parliament, particularly in view of the definition of tax on sale and

purchase of goods contained in Article 366 (29A) (f) of the Constitution

Wth regard to the first aspect, it is submtted that in order to constitute a tax on
land, it nmust be a tax directly on landand atax on incone froml|and cannot come wthin
the purview of the said Entry. This was affirmed by a Seven-Judge Bench of this Court
in India Cement Ltd. & Os. vs. State of Tami| Nadu & Ors/ (1990) 1 SCC 12 para 22
relying upon several judgments of this Court including'S.C. Nawn vs. WT.Q, Calcutta
(1969) 1 SCR 108; Asstt. Commi ssioner of Urban Land Tax vs. Bucki ngham &

Carnatic Co. Ltd. (1970) 1 SCR 268 at 278; Second G'ft Tax Oficer vs. D H

Nazareth (1971) 1 SCR 195; Union of India vs. H'S. 'Dhillon (1971) 2 SCC 779 at

792; Bhagwan Dass Jain vs. Union of India (1981) 2 SCR 808 and Western India

Theatres Ltd. vs. Cantonnent Board, Poona Cantonnent  (1959) Supp. 2 SCR 63 at

69. The proposition has been followed in several judgnents of this Court.

In our view, if no Entry is found in List 2 and List 3 of the Schedule, which could
cover the tax levied, the question of Parliament |acking1egislative conmpetence to do so
woul d not ari se.
Tax on catering services does not anpbunt to tax on sale & purchase of goods

As far as the above point is concerned, it is well settled that for the tax to anmpun
t
to a tax on sale of goods, it nust anmpbunt to a sale according to the established concept
of a sale in the |law of contract or nore precisely the Sale of Goods Act, 1930.
Legi sl ature cannot enlarge the definition of sale so as to bring within the anbit of
taxation transactions, which could not be a sale in llaw. The follow ng judgnents and
the principles laid down therein can be very well applied to the case on hand.
1. Ms. J.K Jute MIls Co. Ltd. vs. The State of U P. & Anr. [1962] 2 SCR 1;
2. M's Gannon Dunkerley & Co. and Ors. vs. State of Rajasthan & Os.
(1993) 1 SCC 364;

3. The State of Madras vs. Ganon Dunkerley & Co. (Madras) Ltd.
[ 1959] SCR 379;

4, The Sales Tax O ficer, Pilibhit vs. Ms. Budh Prakash Jai Prakash
[ 1955] 1 SCR 243;

5. Ms Ceorge Oakes (P) Ltd. vs. State of Madras [1962] 2 SCR 570.
In regard to the submi ssion made on Article 366(29A) (f), we are of the view that
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it does not provide to the contrary. It only permts the State to inpose a tax on the
supply of food and drink by whatever node it nmay be nmade. It does not conceptually or

ot herwi se includes the supply to services within the definition of sale and purchase of
goods. This is particularly apparent fromthe foll owi ng phrase contained in the said
sub-article "such transfer, delivery or supply of any goods shall be deened to be a sale
of those goods." |In other words, the operative words of the said sub-article is supply of
goods and it is only supply of food and drinks and other articles for hunman consunption
that is deened to be a sale or purchase of goods.

The concept of catering admittedly includes the concept of rendering service.

The fact that tax on the sale of the goods involved in the said service can be |evied
does not nean that a service tax cannot be |evied on the service aspect of catering.
M. Mohan Parasaran, |earned senior counsel for the appellant subnitted that the Hi gh
Court before applying the aspect theory laid down by this Court in the case of
Federation of Hotel and Restaurant vs. Union of India & O's. (supra) ought to have
appreciated that in that nmatter Article 366 (29A) (f) of the Constitution was not

consi dered which is of vital inportance to the present matter and that the Hi gh Court
ought to have differentiated the two matters. In reply, our attention was invited to paras
31 and 32 of the judgnent of the Hi gh Court in which service aspect was distingui shed
fromthe supply aspect. |In our view, reliance placed by the H gh Court on Federation
of Hotel and Restaurant (supra) and, in particular, on the aspect theory is, therefore,
apposite and should be upheld by this Court. In view of this, the contention of the
appel lant on this aspect is not well founded.

It is well settled that the nmeasure of taxation cannot affect the nature of taxation
and, therefore, the fact that service tax is levied as a percentage of the gross charges
for catering cannot alter or affect the 1egislative conmpetence of Parlianment in the matter.

The | egislative conpetence of Parlianment al so does not depend upon whether in

fact any services are nmmde avail abl e by the Mandap-Keepers within the definition of
taxabl e service contained in the Finance Act. Wether in the given case taxable
services are rendered or not is a matter of interpretation of the statute and for

adj udi cati on under the provisions of the statute and does not affect the vires of the

| egi sl ati on and/or the | egislative conmpetence of Parlianment. |In fact, a w de range of
services are included in the definition of taxable services as far as Mandap- Keepers are
concerned. The said definition.includes services provided "in relation to use of Mandap
in any manner" and includes "the facilities provided to the client in relation to such use"
and al so the services "rendered as a caterer". The phrase "in relation to" has been
construed by this Court to be of the widest anplitude. In M's Doypack Systens Pvt.

Ltd. vs. Union of India and Gthers (1988) 2 SCC 299 at 302, this Court observed as
under :

"The expressions 'pertaining to', 'in relation to’ and "arising out of’, used in

the deeming provision, are used in the expansive sense. ~The expression

"arising out of’ has been used in the sense that it conprises purchase of

shares and | ands fromincone arising out of the Kanpur Undertaking.. The

words "pertaining to" and "in relation to" have the same w de meani ng and

have been used interchangeably for anobng ot her reasons, which may

i ncl ude avoi dance of repetition of the sanme phrase inthe sane cl ause or

sentence, a nmethod followed in good drafting. The word 'pertain’ |is

synonynous with the word 'relate’. The term’relate’ is also defined as

meaning to bring into association or connection with. | The expression 'in

relation to' (so also 'pertaining to'), is a very broad expressi on which

presupposes anot her subject matter. These are words of

conpr ehensi veness which m ght have both a direct significance as well as

an indirect significance depending on the context."

In Renusagar Power Co. Ltd. vs. General Electric Conmpany and Anot her

(1984) 4 SCC 679, this Court observed as under

"Expressions such as "arising out of" or "in respect of" or "in connection

with" or "in relation to" or "in consequence of" or "concerning" or "relating to"
the contract are of the w dest anplitude and content and include even

guestions as to the existence validity and effect (scope) of the arbitration
agreenent . "
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In Thyssen Stahlunion GvBH vs. Steel Authority of India Ltd. (1999) 9 SCC
334, this Court observed as under

"The phrase "in relation to arbitral proceedi ngs" cannot be given a narrow
nmeani ng to nmean only pendency of the arbitration proceedings before the
arbitrator. It would cover not only proceedi ngs pending before the arbitrator
but woul d al so cover the proceedi ngs before the court and any proceedi ngs
which are required to be taken under the old Act for the award beconing a
decree under Section 17 thereof and al so appeal arising thereunder. The
contention that if it is accepted that the expression "in relation to arbitra
proceedi ngs" woul d i ncl ude proceedings for the enforcenent of the award

as well, the second Iinb of Section 85(2)(a) would beconme superfluous and
cannot be accepted.”

The phrase "including" has al so been construed to expand the definition as held
by this Court in Regional Director, Enployees’ State |Insurance Corporation vs.
H gh Land Cof fee Wrks of P.F. X Saldanha and Sons & Anr. (1991) 3 SCC 617 at
618 observed as under:

"The word "include" in the statutory definition is generally used to enlarge the
nmeani ng of the preceding words and it is by way of extension, and not with
restricti'on. The word "include" is very generally used in interpretation
clauses in order to enlarge the meani-ng of words or phrases occurring in the
body of the statute; and when it is so used, these words or phrases nust be
construed as conprehendi ng, not only such things as they signify according

to their natural inport but also those things which the interpretation clause
decl ares that they shall include."

Taxabl e services, therefore, could include the nere providing of prem ses on a

temporary basis for organi zing any official, social or business functions, but would al so
include other facilities supplied in relation thereto. No distinction fromrestaurants,
hotel s etc which provide |limted access to property for specific purpose.

It may be noted that in recent tinmes the service sector has grown phenonenal |y
all over the world and, therefore, it was recomended by Dr. Raja Chelliah Commttee
inthe early 90s that it should be taxed. Pursuant thereto, service tax was first levied in

1994 by way of the Finance Act. The power to | evy such tax can be traced to SI.No. 97
of List | of Seventh Schedule and this Court in Laghu Udyog Bharati vs. Union of

India (1999) 112 E.L.T. 365 found no | ack of legislative conpetence as far as the | evy
of service tax was concerned.

It is also enphasized that a tax cannot be struck down on the ground of |ack of

| egi sl ative conpetence by enquiring whether the definition accords what the |ayman’s
view of service. It is well settled that in mtters of taxation laws, the court pernits
greater latitude to pick and chose objects and rates for taxation and has a w de

di scretion with regard there to. W may in this context refer to the decision of Mafatla
I ndustries Ltd. and O hers vs. Union of India and Qthers (1997) 5 SCC 536 para

343 at page 740

"\005In the matter of taxation |laws, the court permits a great latitude to the
discretion of the legislature. The State is allowed to pick and choose

di stricts, objects, persons, nethods and even rates for taxation, if it does so
reasonably. The courts viewthe laws relating to econonic activities wi'th

greater latitude than other natters."

Therefore, a levy of service tax on a particular kind of service could not be struck
down on the ground that it does not conformto a conmon understandi ng of the word
"service" so long as it does not transgress any specific restriction contained in the
Constitution.

In fact, naking available a prenises for a period of few hours for the specific

purpose of being utilized as a Mandap whether with or without other services would

itself be a service and cannot be classified as any other kind of |egal concept. It does
not certainly involve transfer of nobveabl e property nor does it involve transfer of
noveabl e property of any kind known to | aw either under the Transfer of Property Act or
ot herwi se and can only be classified as a service.

In fact, mandap-keepers provide a wi de variety of services apart fromthe service
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of allow ng tenporary occupation of mandap. As per Section 65 (19) of the Finance
Act, 1994, Mandap neans any inmovabl e property as defined in Section 3 of the
Transfer of Property Act, 1882 and includes any furniture, fixture, light fittings and fl oor

coverings therein let out for consideration for organising any official, social or business
function. A mandap-keeper apart from proper naintenance of the mandap, also

provi des the necessary paraphernalia for holding such functions, apart from providing

the conditions and anbi ence which are required by the custonmer such as providing the

i ghting arrangenents, furniture and fixtures, floor coverings etc. The services provided
by hi m cover method and nmanner of decorating and organising the nandap. The

mandap- keeper provides the customer with advice as to what shoul d be the quantum

and quality of the services required keeping in view of the requirenent of the customner,

the nature of the event to be solemized etc. In fact the logistics of setting up, selection

and mai ntenance is the responsibility of the mandap keeper. The services of the

mandap- keeper cannot possi bl'y be terned as a hire purchase agreenment of a right to

use goods or property. The services provided by a mandap-keeper are professiona
services which he alone by virtue of his experience has the wherewithal to provide. A
customer goes to a mandap-keeper, say a star hotel, not nerely for the food that they
will provide but for the entire variety of services provided therein which result in
provi di ng-the function to be solemized with the required effect and anbi ence.

Simlarly the services rendered by out door caterers is clearly distinguishable fromthe
service rendered in arestaurant or hotel inasnuch as, in the case of outdoor catering
servi ce the food/ eatabl es/drinks are the choice of the person who partakes the services.
He is free to choose the kind, quantum and nmanner in which the food is to be served.

But in the case of restaurant, the custoner’s choice of foods is linmted to the nenu card.
Again in the case of outdoor catering, custonmer is at liberty to choose the tine and

pl ace where the foodis to be served.  In the case of an outdoor caterer, the custoner
negoti ates each el ement of the catering service, including the price to be paid to the
caterer. CQutdoor catering has an el ement of personalized service provided to the
customer. Cearly the service elenent is nore weighty, visible and predom nant in the
case of outdoor catering. It cannot be considered as a case of sale of food and drink as
in restaurant. Though the Service Tax is leviable on the gross anpbunt charged by the
mandap- keeper for services in relation to the use of a mandap and al so on the charges
for catering, the Governnent has decided to charge the same only on 60% of the gross
amount charged by the mandap-keeper to the customer.

In the case of Additon Advertising vs. Union of India [1998 (98) E. L. T. 14 (Qj

HC DB)], the Hi gh Court of Cujarat rejected the contention that |evy of tax on
advertising services is ultra vires and observed that "the tax is not on advertisenent but
on the services rendered. It results in an advertisenment which can be published and
republ i shed and copied". Extending the same analogy, it is submtted that there is a

di fference between the food and beverages supplied by outdoor caterers and outdoor
catering services. As a result of the outdoor catering services rendered, the food and
beverages desired by the custonmer, are caused to be prepared or procured,

transported to the place specified by the custoner at the tinme desired by him and

served in the manner required. Therefore, the contention of the appellant that there is
no service elenment in outdoor catering is not based on fact. In such catering services
the person who participate and avail the service give nore inportance to the manner of
service than the quality of food provided for consunption.

A tax on services rendered by mandap- keepers and outdoor caterers is in pith

and substance, a tax on services and not a tax on sal e of goods or on hire purchase
activities. Section 65 clause 41 sub clause (p) of the Finance Act, 1994, defines the
taxabl e service (which is the subject matter of |evy of servicetax) as any service
provided to a custoner by a nandap-keeper in relation to use of a nmandap in any

manner including the facilities provided to a custonmer in relation to such use also the
services, if any, rendered as a caterer. The nature and character of this service tax is
evident fromthe fact that the transacti on between a mandap-keeper and his custoner

is definitely not in the nature of a sale of hire purchase of goods. It is essentially that
of
providing a service. |In fact, as pointed out earlier, the manner of service provided

assunes predom nance over the providing of food in such situations which is a definite
i ndi cator of the supremacy of the service aspect. The legislature inits wi sdom noticed
the said supremacy and identified the sane as a potential region to collect indirect
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taxes. Moreover, it has been a well established judicial principle that so long as the
legislation is in substance, on a matter assigned to a |legislature enacting that statute, it

nmust be held valid in its entirety even though it may trench upon matters beyond its
conpetence. Incidental encroachment does not invalidate such a statute on the

grounds that it is beyond the conpetence of the legislature (Prafulla Kumar vs. Bank

of Commerce). Article 246(1) of the Constitution specifies that the Parlianent has
exclusive powers to nake |laws with respect to any of the matters enunerated in List | in
the Seventh Schedule to the Constitution. As per Article 246(3), the State Covernment
has excl usive powers to make laws with respect to matters enunerated in List Il (State
List). In respect of matters enumerated in List IIl (Concurrent List) both Parlianent and
State CGovernnent have powers to make laws. The service tax is nmade by Parlianent

under the above residuary powers.

The inmpugned Act was challenged on the ground that it infringed on the State’'s
power to levy tax on luxury vide Entry 62 of the State List.

It would be appropriate to quote M. Justice Venkatachelliah who ruled that "the

law with respect toa subject mght incidentally affect another subject in sone way, but
that is not the sanme thing as the | aw being on the latter subject. There night be

overl apping, but the overlapping nust be in law. The transaction may involve two or
nore taxable events in its different aspects. But the fact that there is an overl appi ng
does not detect fromthe distinctiveness of the aspects. The consequences and facts of
the legislation are not the same thing as | egislative subject matter."

For the foregoing reasons, the appellants have not made out any case either on

facts or on law and there is no nerit-in this appeal. W, therefore, have no hesitation in
di smissing this appeal by confirm ng the judgnment of the H gh Court for our own

reasons recorded in this judgment. ~No costs.




