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1. The Zoroastrian Co-operative Housing Society is a society
regi stered on 19.5. 1926, under the Bomnbay Co-operative Societies Act,
1925. The Society applied to the Governnment of Bonbay for acquisition
of certain lands in Ahnedabad District, then in the State of Bonbay,
under the Land Acquisition Act, 1894 for the purpose of erecting houses
for residential use of its nmenbers and to further the ains and objects of
the Society. On the Gover nment ~of  Bonbay agreeing to the proposal

the Society entered into an agreenent on 17.2.1928 with the

Gover nent under Section 41 of the Land Acquisition Act. Certain

| ands were acquired. Fromthe |ands thus acquired at its cost and given
toit, the Society allotted plots of land to the various nenbers of the
Society in furtherance of the objects of the Society., = On the re-

organi zation of States, the Society became functional in the State of
CGujarat and canme within the purviewof the CGujarat Co-operative
Societies Act, 1961. Section 169 of that Act, repealed the Bonbay Co-
operative Societies Act, 1925 and in sub-section (2) provided that al
societies registered or deened to be registered under the Bonbay Act,
the registration of which was in force imediately before the
commencemnent of the Gujarat Act, were to be deenmed to be registered
under the CGujarat Act. The Cujarat Act came into force on 1.5.1962.
Thus, the Society came to be regul ated by the Gujarat Co-operative
Societies Act, 1961 (hereinafter referred to as "the Act’).

2. On the schenme of the Bonbay Co-operative Societies Act
(hereinafter referred to as 'the Bonmbay Act’), the Society had applied for
registration in terms of Section 9 of that Act. | The application was
acconpani ed by the proposed bye-laws of the Society. The Registrar of
Co-operative Societies, on being satisfied that the Society had conplied
with the provisions of the Act and the Rules and that the proposed bye-
laws were not contrary to the Act and the Rules, granted registration to
the Society and its bye-laws and issued a certificate of registration in
terms of Section 11 of that Act. As per the bye-laws, the objects of the
Society were to carry on the trade of building, and of buying, selling,
hiring, letting and devel oping | and in accordance with Co-operative
principles and to establish and carry on social, re-creative and
educational work in connection with its tenets and the Society was to

have full power to do all things it deened necessary or expedient, for the
acconpl i shment of all objects specified in its bye-laws, including the
power to purchase, hold, sell, exchange, nortgage, rent, |ease, sub-Iease,
surrender, accept surrenders of and deal with | ands of any tenure and to
sell by installnments and subject to any terns or conditions and to nmake
and guarant ee advances to menbers for building or purchasing property

and to erect, pull down, repair, alter or otherw se deal with any building




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

20

thereon. All persons who had signed the application for registration, are
original nenmbers by virtue of bye-law No.7. The said bye-law further

provi ded that other nenbers shall be elected by the Commttee of the

Soci ety, provided that all menbers shall belong to the Parsi Comunity
subj ect to satisfying other conditions in that bye-law Bye-law No. 21
provided for sale of a share held by a nenber but with previous sanction
of the Commttee which had full discretion in granting or w thhol ding

such sanction. It was also provided that until the transfer of a share is
regi stered, no right was acquired agai nst the Society by the transferee,
and no clai magainst the transferor by the Society was al so to be
affected. |In short, the qualification for becomng a nenber in the

Soci ety was that the person should be a Parsi and that the transfer of a
share to himhad to have the previous sanction of the Conmttee of the
Soci ety.

3. Sone of the rel evant provisions of the Bonbay Act may

now be noticed. Under Section 3, the Registrar had the right to classify
all societies under one or other of the heads referred to in that Section
Under Section 5 of that Act, a society which had as its object, the
pronotion of econonmic interests of its nenbers in accordance with
econom ¢ principles, may be registered under the Act with or without
limted liability. Section 6 placed restrictions on the interests of the
menbers of the society with limted liability. Section 6A enacted that
no person shall be admtted as a nmenber of a society unless he was a
person conpetent to contract under Section 11 of the Indian Contract

Act . Section 7 stipulated the conditions for registration and provi ded
that no society could be registered under the Act which did not consist of
at least 10 persons who were qualified to be nmenbers of the society

under Section 6A and where the object of the society was the creation of
funds to be lent to its nenbers, unless all persons form ng the society
resided in the same town or village or in the group of villages or they
bel onged to the sane tribe, class or occupation, unless the Registrar
ordered otherw se and no person coul d be admtted to nenbership of

any such society after its registration unless the persons fulfilled the two
requirements as nentioned above. If the Registrar was satisfied that a
soci ety has conplied with the provisions of the Act and the Rul es and

that its proposed bye-laws are not contrary to the Act or to the Rules,
under Section 10 he was to register the society and its bye-laws.
According to the Society, it had submitted its duly filled in application
under Section 9 of the Act acconpanied by its bye-laws and the said

bye-l aws have been approved and regi stered by the Regi strar on being
satisfied that the proposed bye-laws were not contrary to the Act or to

t he Rul es.

4, After the Society was fornmed and regi stered as indicated
earlier, the Society got |ands acquired by the State by invoking the Land
Acqui sition Act, 1894. The Society entered into an agreenent in that
behal f with the Governnment under Section 41 of the Act on 17.2.1928.

The said agreenent recited that the Governnent of Bonbay was

satisfied that the | and shoul d be acquired under the Land Acquisition Act
"for the purpose of erecting houses thereon". It was also stated that the
CGovernment was satisfied that the acquisition of the |land was needed for
the furtherance of the objects of the Society and was likely to prove
useful to the public and it consented to put in operation the provisions of
the Land Acquisition Act. An extent of 6 acres 12 guntas was 't hus

acqui red and handed over to the Society, on the Society bearing the cost

of that acquisition. The Society in its turn allotted portions of the land to
its menmbers for the purpose of putting up residential houses in the
concerned plots.

5. One of the nmenbers of the Society sold the plot in which he
had constructed a residential building, to the father of Respondent No.2
with the previous consent of the Conmittee of the Society. The father of
Respondent No.2 was also adnitted to nmenbership of the Society, he

being qualified for such admission in terns of the bye-laws of the
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Society. After the rights devol ved on Respondent No.2, consequent on

the death of his father, he becane a nenber of the Society of his
volition. Thereafter, he applied to the Society for perm ssion to denolish
the bungal ow that had been put up and to construct a conmercia

building inits place. The Society refused him perm ssion stating that the
bye-l aws of the Society did not permt conmercial use of the |and.
Thereafter, Respondent No.2 applied to the Society for permission to
denol i sh the bungal ow and to construct residential flats to be sold to
Parsis. The Society acceded to the request of Respondent No.2, making

it clear that the flats constructed could only be sold to Parsis. It appears
that, earlier, the Society had witten to the Registrar that it was
apprehendi ng that certain menbers of the Society were proposing to sel
their bungal ows to persons outside the Parsi community only with
conmercial notive and in violation of clause 7 of the bye-laws. The

Regi strar replied that any transaction of sale should be in accordance
with the bye-laws of the Society and any sale in violation of the bye-laws
woul d not be perm tted, thus, stressing the sanctity of the bye-laws. On
20.7.1982, the Government of Gujarat had al so i ssued a notification

decl aring that persons or firns dealing with the sale and purchase of

| ands and buil di ngs, contractors, architects and engi neers were

di squal i fied from bei ng nenbers of Co-operative Housing Societies.

Though, perm ssion was given to Respondent No.2 as early as on

17.5.1988 for construction of residential flats in the land, to be sold only
to nenbers of the Parsi community, he did not act on the perm ssion for

a period of seven years. Apprehendi ng that Respondent No.2 intended

to violate the bye-laws of the Society, the Society passed a resol ution
remnding its nmenbers that in accordance with bye-law No.7, no person

ot her than a Parsi could become a new nenber of the Society and

inform ng the existing menbers of the Society that they could not sel

their plots or bungal ows to any person not belonging to the Pars
conmuni ty. Respondent No.2 appears to have started negotiations with
Respondent No. 3, a Builder’s association, in violation of the restriction
on sale of shares or property to a non-Parsi. The Society, in that context,
filed a case before the Board of Nomi nees under the Act for an

i njunction restrai ni ng Respondent No. 2 from putting up any construction

in plot no.7 and fromtransferring the same to outsiders in violation of
bye-law No.7 without valid prior permssion fromthe Society. Though
initially an interimorder of injunction was granted, the Board inforned
the Society that the Society could not restrict its nenbership only to the
Parsi community and that nmenbership should remain open for every

person. A clarification was al so sought for fromthe Society as to why it
had refused perm ssion to Respondent No.2 to transfer plot no.7

bel onging to him Subsequently, the Board of Nom nees vacated the
interimorder of injunction granted, inter alia, on the ground that the
construction of a block of residential flats woul'd not create disturbance
and nui sance to the original menbers of the Society.” Thereafter,
Respondent No. 2 applied to the Society for perm ssion to transfer his
share to Respondent No.3. The said application was rejected by the

Soci ety, since according to it, the application was contrary to the Act,
Rul es and the bye-laws of the Society. Wile the Society challenged the
order of the Board of Nomi nees before the Gujarat State Co-operative
Societies Tribunal, Respondents 2 and 3 challenged the rejection of the
request of Respondent No.2 to sell his plot to Respondent No.3, by way

of an appeal before the Registrar of Co-operative Societies under Section
24 of the Act. The Tribunal, in the revision filed by the Society, took the
viewin an interimorder that the bye-law restricting nmenbership to

Parsis was a restriction on the right to property and the right to alienate
property and, therefore, was invalid in terms of Article 300A of the
Constitution of India. This order was chall enged by the Society and its
Chai rman before the H gh Court of Gujarat in Special Civil Application

No. 6226 of 1996. By judgnent dated 16.1.1997, a |earned Single Judge

of the Gujarat High Court dismssed the wit petition essentially holding
that the restriction in a bye-lawto the effect that nmenbership would be
l[imted only to persons belonging to the Parsi community, would be an
unfair restriction which can be validly dealt with by the appropriate
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authorities under Section 24 of the Act and Rule 12(2) of the Rules. It
was al so held that such a bye-law would amount to a restraint on

al i enation and hence would be hit by Section 10 of the Transfer of
Property Act. The Society and its Chairman, challenged the said

deci sion before a Division Bench, in Letters Patent Appeal No. 129 of
1997. By judgnment dated 23.7.1999, the said appeal was dism ssed,

nore or less, concurring with the reasoning and concl usion of the

| earned Single Judge. The decision of the Division Bench of the Qujarat
Hi gh Court thus rendered, is challenged in this appeal by Special Leave.

6. M. Soli J. Sorabjee, |earned Senior Counsel appearing for the
appel  ants contended that under Article 19(1)(c) of the Constitution of
India, Parsis had a fundanent right of form ng an association and that
fundanental right cannot be infringed by thrusting upon the association
nmenbers whomit does not want to admit or against the terns of its bye-
laws. He subnitted that the content of the right of association
guaranteed by Article 19(1)(c) of the Constitution of India has been

m sunder stood by the High Court and the Authorities under the Act. He

al so contended that there was nothing in the Act or the Rules which
precluded a society fromrestricting its nmenbership to persons of a
particul ar _persuasi on, belief or tenet and the H gh Court was in error in
hol di ng t hat nenbership coul d not be restricted to nmenbers of the pars
conmunity for whose benefit the very society was got registered.

Though, grounds based on Article 26 of the Constitution of India raised,
were not pursued, it was pointed out that under Article 29, the parsis had
the right to conserve their culture. |t was submtted that bye-law No.7
was perfectly valid and so long as it did not violate anything contained in
the Act or the Rules, it could not beheld to be invalid or unenforceable
and the society cannot be compelled to act against the terns of its bye-
laws. He also submitted that there was no absolute restraint on
alienation to attract Section 10 of the Transfer of Property Act and the
restraint, if any, was only a partial restraint, valid in law. There was
nothing illegal in certain persons com ng together to forma society in
agreeing to restrict menbership init or to exclude the general public at
its discretion with a viewto carry onits objects snoothly. M. Bobde,

| earned Seni or Counsel appearing for the contesting respondents,
Respondents 2 and 3, contended that Section 4 of the Act clearly

i ndi cated that no bye-law coul d be recogni zed which was opposed to

public policy or which was in contravention of public /policy in the
context of the relevant provisions in the Constitution of India and the
rights of an individual under the [ aws of the Country. A bye-I|aw
restricting nenbership in a co-operative society, to a particular

denom nation, community, caste or creed was opposed to public policy

and consequently, the Authorities under the Act and the Hi gh Court were
fully justified in rejecting the claimof the Society.  Learned Senior
Counsel al so contended that the Hi gh Court was right in holding that the
concerned bye-|law operated as a restraint on alienation and such a
restraint was clearly invalid in terns of Section 10 of the Transfer of
Property Act. He submitted that a co-operative society stood on a
different footing froma purely voluntary association or a society

regi stered under the Societies Registration Act and-in the context of
Sections 4 and 24 of the Act, the validity of the bye-laws of a society
had to be tested, notw thstanding the fact that the bye-laws had been
earlier approved by the Registrar of Co-operative Societies.  Learned
Seni or Counsel al so contended that under Section 14 of the Act, the

Regi strar had the power to call upon the Society to anend its bye-laws
and in that context, the Registrar could direct the Society to delete the
restriction placed on adm ssion to nenbership by bye-law No.7 of the
bye-laws of the Society. 1In reply, M. Sorabjee pointed out that the
rights under Part 11l of the Constitution of India pertained to State action
and an individual could always join a voluntary association or a
cooperative society which placed certain restrictions on the right, he

m ght have ot herw se enjoyed. There was also no substance in the
contention that public policy was being viol ated.
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7. Bef ore proceeding further, sone of the relevant provisions of the
CGujarat Act nay be noticed in a little detail. The Society though
originally registered under the Bonbay Co-operative Societies Act, 1925
has to be deened to be registered under the Gujarat Act by virtue of
Section 169 of the CGujarat Cooperative Societies Act, 1961. Section 2(2)
of the Act defines bye-laws as meani ng, bye-laws registered under the
Act. Section 2(13) defines a nenber as nmeaning a person joining in an
application for the registration of a co-operative society which is
subsequently regi stered, or a person, duly admtted to nmenbership of the
society after its registration. Section 4 of the Act, based on which
consi derabl e argunents were rai sed before us, reads as follows: -

"4. Societies which may be registered.- A
soci ety, which has as its object the pronotion of
the economic interests or general welfare of its
nmenbers or of the public, in accordance with co-
operative principles, or asociety established with
the object of facilitating the operations of any such
soci ety, may be registered under this Act:

Provided that it shall not be registered if, in
the opinionof the Registrar, it is economically
unsound, or its registration nmay have an adverse
ef fect upon any other society, or it is opposed to,
or its working is likely to be in contravention of
pubic policy."

Section 6 insists that a society shall not be registered under the
Act unless it consists of at |east ten persons not belonging to the sane
famly, who are qualified to be nmenmbers under the Act and who reside
within the area of operation of the society. This shows that the nenbers
of a famly could not by thenselves forminto a society. There was no
such enbargo on persons belonging to a conmunity or sex form ng
thensel ves into a cooperative society. ~Section 8 speaks of application
for registration and Section 9 speaks of registration. As noticed, the
Society was originally registered under the Bonbay Act. Under Section
11 of the Act, the Registrar is given the power to decide certain
guestions. The said Section reads:

"11. Power of Registrar to decide certain
guestions.- Wen, any question arises whether for
the purpose of the formation, or registration or
conti nuance of a society or the adm ssion of a
person as a menmber of a society under this Act a
person is an agriculturist or a non-agriculturist, or
whet her any person is a resident in a town or
village or group of villages, or whether two or
nore villages shall be considered to form a group,
or whet her any person belongs to any particul ar
tribe, class or occupation, the question shall be
deci ded by the Registrar."”

It may be noted that the power does not include the power
to decide whether the refusal to admt a particul ar nenber on the basis
that he is not qualified under the bye-laws is correct or not and the power
is conferred only to decide the eligibility of a person to be a nenber,
apparently in terms of the Act, the Rules and the bye-laws. ~Section 12
enabl es the Registrar to classify the societies. Section 13 provides that
an anendnent of the bye-laws of a society had to be approved by the
Regi strar before it could cone into force. Section 14 of the Act confers
a power on the Registrar to direct an amendnent of the bye-laws of a
soci ety. The said Section reads as under: -

"14. Power to direct amendment of bye-
laws .- (1) If it appears to the Registrar that an
amendment of the bye-laws except in respect of
the nane or objects of a society is necessary or
desirable in the interest of such society, he nay
call upon the society, in the prescribed nanner, to
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make t he anendnent within such tine as he may
speci fy.

(2) If the society fails to nmake the
amendnent within the tine so specified, the
Regi strar after giving the society an opportunity of
bei ng heard and with the prior approval of the
State Co-operative Council, nay register the
amendnment, and shall thereupon issue to the
society a copy thereof certified by him Wth effect
fromthe date of the registration of the anendnent
in the manner aforesaid, the bye-laws shall be
deenmed to have been duly amended accordingly ;
and the bye-laws as anended shall be binding on
the society and its nenbers."”

Section 22 provides that subject to the provisions of Section 25,

no person shall be- adnmitted as a menber of a society unless he is an

i ndi vi dual,, who is conpetent to contract, a firm conpany, or any ot her
body corporate or a society registered under the Societies Registration
Act, 1860, a society registered, or deened to be registered, under the
Act, the State CGovernnent, a |ocal authority, or a public trust registered
under Bonbay Public Trusts Act, 1950.

Section 23 deals with renoval of a nenber in certain
circunst ances. Section 24 speaks of open nenbership. Sub-Section (1)
thereof, which is of /imediate rel evance, reads as foll ows: -
"24. Open nenbership. (1) No society
shal I, without sufficient cause, refuse adm ssion to
menbership to any person duly qualified therefor
under the provisions of this Act, the rules and bye-
| aws of such society."

Be it noted that admission to nmenbership could not be refused only to a
person who was duly qualified therefor under the Act, the Rules and the
bye-l aws of such Society. In other words, the bye-laws are not given the
go-by in spite of the introduction of the concept of open nmenbership as

i ndi cated by the heading of the Section. Section 29 of the Act restricted
the right of a menber other than the State Governnment or a society to

hold nore than one fifth of the total share capital of the society. Section
30 places restriction on transfer of share or interest. It reads

"30. Restrictions on transfer of share or interest:-

(1) Subject to the provisions of section 29 and sub-

section (2) a transfer of, or charge on, the share or

interest of a nmenber in the capital of a society shall be

subj ect to such conditions as nay be prescribed.

(2) A menber shall not transfer any share held by
him or his interest in the capital or property of any
soci ety, or any part thereof, unless.-

(a) he has held such share or interest for not
| ess than one year;

(b) the transfer or charge is nade to the
Society, or to a nenber of the Society

or to a person whose application for
nmenber shi p has been accepted by the

Society; and

(c) the committee has approved such
transfer.”

It can be seen that a restriction is placed on the right of a nmenber to
transfer his share by sub-section (2) of Section 30 and the transfer could
be only in favour of the society or to a nenber of the society or to a
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person whose application for nmenbership has been accepted by the

soci ety and the comm ttee has approved such transfer. Section 31

provides for transfer of interest on death of a nmenber. Even an heir or a
| egal representative, had to seek and obtain a nenbership in the society,
before the rights could be transferred to him The section also | eaves a
right to the heir or legal representative to require the society to pay him
the val ue of the share or interest of the deceased nmenber, ascertained as
prescribed. Section 32 of the Act provides that the share or interest of a
menber in the capital of a Cooperative Society is not liable to

attachment. Under Section 36 of the Act, the society even has the power

to expel a nenber and unless otherw se ordered in specia

ci rcunst ances by the Registrar, such expelled nenber does not have a

right of re-adm ssion to nenbership. Sections 44 to 46 pl ace

restrictions on transactions with non-menbers and the said transactions
were to be subject to such restrictions as may be prescribed. Under
Chapter V of the Act, any society duly regi stered under the Act woul d be
entitled to State aid. Under Section 73 of the Act, the final authority of
the society is to vest in the general body of the society, subject to it
bei ng del egated in ternms of the bye-laws of the society. The powers and
functions of the Conmittee in which the nanagenent of every society

vested, are dealt with in Section 74 of the Act.

8. The Cujarat Co-operative Societies Rules, 1965 was framed in
terms of the Act. Rule 12(2) provides that no Co-operative Housing
Soci ety shall, wthout sufficient cause, refuse admssion to its

nmenbership, to any person duly qualified therefor under the provisions
of the Act and its bye-laws, to whom an existing nenber of such society
wants to sell or transfer his |and or house and no such society shall

wi t hout sufficient cause, refuseto give permssion to any existing
menber to sell or transfer his plot of |and or house to another person
who is duly qualified to becone a nenber of that society.

9. A peep into the history of the |egislation brought in to govern the
co-operative nmovenent in the country seems justified, The real first

| egi sl ati on touching the co-operative novenent was the Co-operative

Credit Societies Act, 1904. Wen that act canme into being, there was no
other act in force under which an ’association or a society could be
fornmed for the purpose of pronoting the econonic interests of its

nmenbers in accordance with the well recognized co-operative principles,
though a co-operative society could be organized under the | ndian
Conpani es Act, 1882. Lacuna was found .in the working of that Act
especially in the devel opnent of rural credit.  To renove the sane, the
Cooperative Societies Act, 1912 was enacted. Under Section 4 of that

Act, a society which had as its object, the pronotion of ‘economc
interests of its nmenbers in accordance with econom ¢ principles, could

be regi stered under the Act. Under Section 6, no society could be

regi stered which did not consist of at |east 10 persons above the age of
18 years and where the object of the society was the creation of funds to
be lent to its nenmbers unless such persons either resided in the sane
town or village or in the same group of villages or they were nmenbers of
the sane tribe, class, caste or occupation unless otherw se directed by
the Registrar of Co-operative societies. Section 14 placed restrictions on
the transfer of share or interest by a nmenber and the transfer could be
made only to the society or to a nmenber of the society. VWhat is rel evant
for our purpose is to notice that nornally, the nmenbership in a“society
created with the object of creation of funds to be lent to its nenbers,
was to be confined to menbers of the sanme tribe, class, caste or
occupation. The Co-operative Societies Act, 1912 continued in force

until the concerned States enacted |laws for thensel ves. It was, thus,
that the Bonbay Co-operative Societies Act, 1925 was enact ed. We
have earlier noticed sone of the relevant provisions of the Act and it is
not necessary to repeat themhere. Under Section 72 of the Act, a

soci ety registered either under the Co-operative Credit Societies Act,
1904 or the Co-operative Societies Act, 1912 was to be deenmed to be

regi stered under the Act. VWhat is required to be noticed is that in this
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Act al so, when the object of the society was the creation of funds to be
lent to its nmenbers, the nmenbership had to be confined to persons

bel onging to the same town or village or same group of villages or they
had to be nenbers of the same tribe, class (originally it was caste) or
occupation unl ess the Registrar ordered ot herw se. It was this Act,
under which the present appellant Society got itself registered, though it
| ater canme to be governed by the CQujarat Co-operative Societies Act

whi ch was subsequently enacted. W have already adverted to the

general provisions thereof but it nay be relevant to notice here that
under Section 6, no society other than a federal society, could be

regi stered unless it consisted of at |east 10 persons belonging to different
fam lies and who resided in the area of operation of the society and no
society with unlinmted liability could be registered unless all persons
form ng the society, resided in the sane town or village or in the group
of villages. Section 24 of the Act put restrictions in respect of
menber ship. Section 30 restricted the right of transfer and Section 31
the right of inheritance. Thus, running right through the rel evant
enactments, is the concept of restricted nenbership in a co-operative
soci ety. The concept of open nmenbership referred to in Section 24 of
the Act has therefore to be understood in this background, especially
when we bear in mnd that it only placed an enbargo on refusal of

adni ssion to nmenbership to any person duly qualified therefor under the
provi sions of the Act, the Rules and the bye-laws of the society.

10. It 'could be seen fromthe leaflet which is a part of Annexure
P-1 containing the bye-laws of the Society filed with the rejoinder, that
suggesti ons were nade regardi ng the formati on of co-operative housing
societies. The appellant is a housing society. It was stated that the
essential feature of every housing society was at |least that its houses
forned one settlement in one conpact area and the regulation of the
settlenent rested in the hands of the managi ng conmittee of the society.
The probleminvol ved in devising of nodel bye-1aws which had to

conbi ne rather opposite requirenments is al so seen expl ai ned. In the
suggestions for the pronotion of a housing society the first essential is
said to be that there should be a bond of common habits and common

usage anong the menbers which shoul d strengthen their neighbourly

feelings, their |oyal adherence to the will of the society expressed by the
conmittee’'s orders and their unsel fish and harnoni ous worki ng

t oget her. In India, this bond was nost frequently found in a conmunity

or caste or groups like cultivators of -a village. It is seen that the
appel | ant Society, nore or |ess, adopted the nodel bye-laws prepared in
that behalf and by bye-law 7, the housing society confined its

menbership to those of the Parsi comunity.

11. The cooperative nmovenent, by its very nature, i's a form of
vol untary associ ati on where individuals unite for nutual benefit in the
production and distribution of wealth upon principles of equity, reason

and comopn good. No doubt, when it gets registered under the

Cooperative Societies Act, it is governed by the provisions of the
Cooperative Societies Act and the Rules franed thereunder. In

Danyanti Naranga v. Union of India & Ohers (AIR 1971 SC 966),

this Court, discussing the scope of the right to forman association
guaranteed by Article 19(1)(c) of the Constitution of lndia, stated that
the right to forman association necessarily inplies that the persons
form ng the association have also the right to continue to be associated
with only those whomthey voluntarily adnit in the association. Any

[ aw, by which nmenbers are introduced in the voluntary Association

wi t hout any option being given to the menbers to keep them out, or any

| aw whi ch takes away the nmenbership of those who have voluntarily

joined it, will be alaw violating the right to forman association. Based
on this decision, it is contended on behalf of the Society that its nmenbers
have the right to be associated only with those whomthey consider

eligible to be admtted and the right to deny admi ssion to those with
whom t hey do not want to associate, cannot be interfered with by the
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Regi strar by inposing on thema nenber who according to them was
not eligible to be adnitted. The argunment on this basis is sought to be
nmet on behal f of the respondents by reference to another decision of this
Court in Daman Singh and others, etc. v. State of Punjab and others,
etc. (AIR 1985 SC 973). Therein, their Lordships, after referring to
Danyanti (supra), held that that decision had no application to the
situation before them The position was explained in the follow ng
wor ds: -
"That case has no applicati on whatever to
the situation before us. It was a case where an
unregi stered society was by statute converted into
a registered society which bore no resenbl ance
what ever to the original society. New nenbers
could be admitted in |large nunbers so as to reduce
the original nenbers toan insignificant mnority.
The conposition of the society itself was
transformed by the Act and the voluntary nature of
the association of the nmenbers who formed the
original society was totally destroyed. The Act
was, therefore, struck down by the Court as
contravening the fundanental right guaranteed by
Art. 19(1)(f). |In the cases before us we are
concerned with co-operative societies which from
the inception are governed by statute. They are
created by statute, they are controlled by statute
and so, there can be no objection to statutory
interference with their conposition on the ground
of contravention of the individual right of freedom
of association."

It is enphasized that the principle recognized in the Danmyanti’s
case (supra) was not applicable to a co-operative society since it is a
creature of a statute, the Cooperative Societies Act and that the rights of
its nmenbers could be abridged by a provision in the Act. Regarding the
rights of an individual menber, their Lordships have stated:

"Once a person becones a nenber of a

cooperative society, he loses his individuality qua the

Soci ety and he has no i ndependent rights except those

given to himby the statute and the bye-laws."

12. "Daman Singh’s case (supra), in our view, is- not.an
answer to the claimof the Society that it had the right to decide with
whomit wants to associate or to deny nenbership to a person who was

not qualified to be one in ternms of the bye-laws of the Society. The
effect of the observations in Daman Singh's case (supra), is only that
cooperative societies, fromtheir very inception are governed by the
statute, the Cooperative Societies Act, that they are created by statute,
they are controlled by the statute and so, there can be no objection to
statutory interference with their conposition or functioning and no neri't
in a challenge to statutory interference based on contravention of the

i ndi vi dual right of freedom of association. As we understand the

statenment of the law by this Court in Daman Singh’s case, it only neans
that the action of the Society in refusing menbership to a person has to
be tested in the anvil of the provisions of the Act, the Rules and its bye-
laws. Be it noted that the bye-laws had al ready been approved on the
basis that it is consistent with the Act and the Rules. Even then, it may
be possible in a given case to point out that a particul ar bye-law was
against the terns of the Act or the Rules. Daman Si ngh does not

indicate that the Act, the Rules and the bye-laws for that matter, have to
be given the go-by, nerely because the particular bye-law or action of

the Society may not accord with our concept of fairness or propriety in
terms of the rights available to an ordinary citizen. Therefore, in the
i ght of the observations in Daman Singh, what one has to search for, is

a provision in the Act or the Rules which prevails over bye-law No.7 of
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the Society, confining menbership init, to only a person who is a Parsi.
Section 24 of the Act, no doubt, speaks of open nmenbership, but Section
24(1) makes it clear that, that open nmenbership is the nmenbership of a
person duly qualified therefor under the provisions of the Act, the Rul es
and the bye-laws of the Society. |In other words, Section 24(1) does not
contenpl ate an open nenbership de hors the bye-laws of the Society.

Nor do we find anything in the Act which precludes a society from
prescribing a qualification for nenbership based on a belief, a
persuasion or a religion for that matter. Section 30(2) of the Act even

pl aces restrictions on the right of a menber to transfer his right. In fact,
the individual right of the menmber, respondent No.2, has got subnerged
in the collective right of the Society. In State of U P. and anot her v.

C. O D. Chheoki Enpl oyees’ Cooperative Society Ltd. and others,
(1997) 3 SCC 681, this Court after referring to Daman Singh’'s case
(supra) held in paragraph 16 that

"Thus, it is settled law that no citizen has a

fundanmental right under Article 19(1)(c) to becone a
menber of ~a Cooperative Society.  H's right is

governed by the provisions of the statute. So, the

right to becone or to continue being a nenber of the
society is a statutory right. On fulfillnment of the
qualifications prescribed to becone a nenber and for

bei ng a nenber of the- society and on adm ssion, he
becones a nmenber. H's being a nenber of the

society is subject to the operation of the Act, rules and
bye-laws applicable fromtine to tinme. A nmenber of

the society has no independent right qua the society

and it is the society that is entitled to represent as the
cor porate aggregate.. No individual nmenber is

entitled to assail the constitutionality of the provisions
of the Act, rules and the bye-laws as he has his right
under the Act, rules and the bye-laws and is subject to
its operation. The stream cannot rise higher than the
source. "

13. Section 4, on which reliance is placed, with particular
reference to its proviso, only speaks of denial of registration if, in the
opi nion of the Registrar, the Society to be fornmed was econonically

unsound, or its registration may have an adverse effect upon-any other
Society, or it is opposed to, or its working is likely to be in contravention
of public policy. Prima facie, it may have to be said that public policy,

in the context of Section 4 of the Act, is the policy that is adopted by the
concerned Act and the Rules framed thereunder. The concept of public

policy in the context of the Cooperative Societies Act has to be 1 ooked

for under the four corners of that Act and in the absence of any

prohi bition contained therein against the form ng of a society for persons

of Parsi origin, it could not be held that the confining of menbership as

was done by bye-law No.7, was opposed to public policy. Wen a

statute is enacted, creating entities introduced thereunder on fulfill nment

of the conditions |aid down therein, the public policy in relation to that
statute has to be searched for within the four corners of that statute and
when so searched for, one does not find anything in the Act which

prevents the Society fromrefusing nmenbership to a person who does not
qualify in ternms of bye-law No.7 of the Society.

14. Rel i ance was placed on Rule 12 of the CGujarat Cooperative
Societies Rules, 1965. Rule 12 deals with open nmenbership and
provides in Rule 12(2) as foll ows:
"12. Open nmenbership.-(1) \005\005.
(2) No co-operative housing society shal
wi t hout sufficient cause, refuse adnmission to its
nmenbership to any person, duly qualified therefor,
under the provisions of the Act, and its bye-laws to
whom an exi sting menber of such society wants to
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sell or transfer his plot of land or house and no
such society shall w thout sufficient cause, refuse
to give pernission to any existing nmenber thereof
to sell or transfer his plot of land or house to
anot her person who is duly qualified as aforesaid
to becone its nenber.”

Rul e 12(2), as can be seen, provides only that, no person shall be
refused adm ssion provided he is duly qualified under the Act and the
bye-l1aws of the society to be a menber or permission for transfer

refused, if the proposed transferee is qualified to be a nenber. Here
again, the primacy given to the bye-laws of the society is in no manner
sought to be whittled down by reference to any public policy going by

the larger concept of that termand outside the Act. The decisions of the
Bonbay Hi gh Court, the Gujarat Hi gh Court and the Madhya Pradesh

Hi gh Court relied on by | earned counsel proceeded on the basis that if
any provision is nade agai nst the constitutional scheme of things like
confining nmenbership in a Society to a caste, religion or creed, the same
woul d be opposed to public policy and hence unenforceable. The

guesti on i s whet her such an approach is warranted when a statute

enacted in that behalf outlines the contours of the policy sought to be
enforced by the creation of bodies thereunder, being essentially
associ ati ons which are voluntary in nature.

15. Menbership/in a co-operative society only brings about a
contractual relationship anong the nenbers formng it subject of course

to the Act and the Rules. One becones a nenber in a co-operative

society either at the tinme of its formation or acquires nmenbership in it on
possessing the requisite qualification under the bye-laws of the society
and on being accepted as a nenber. It is not asif one has a

fundanental right to becone a menber of a co-operative society. But
certainly, if the application of one for nenbership, who is otherw se
qualified to be a menmber under the Act, Rules and the bye-laws of the
society, is rejected unreasonably or for frivol ous reasons, the person nay
be entitled to enforce his claimto become a menber in an appropriate
forumor court of |aw. This is the effect of the decision in Jain

Mer chants Co-operative Housing Society vs. HUF of Manubha

(1995 (1) Gujarat Law Reporter 19) relied on by the H gh Court. The

sai d deci sion does not |lay down a proposition, nor can it |ay down a
proposition, that even a person who does not qualify to be a 'nmenber in
terns of the bye-laws of a society can enforce a right to becone a

menber of that society. It is one thing to say that it is not desirable to
restrict menbership in a society based solely on religion or sex but it is
quite different thing to say that any such voluntary approved bye-I|aw
contai ning such a restriction could be ignored or declared

unconstitutional by an authority or a tribunal created under the Act itself.
Normal |y, the bye-laws of a society do not have the status of a statute

and as held by this Court in Co-operative Central Credit Bank Ltd.

vs. Industrial Tribunal, Hyderabad (AIR 1970 SC 245) bye-laws are

only the rules which governs the internal nmanagenment or administration

of a society and they are of the nature of articles of association of a
conpany i ncorporated under the Conpanies Act. They nmay be bindi ng

bet ween the persons affected by thembut they do not have the force of a
statute.

16. The validity of a bye-law, that too an approved bye-law, has to be
tested in the light of the provisions of the Act and the rul es governing
co-operative societies. In so testing, the search should be to see whether

a particul ar bye-law violates the mandate of any of the provisions of the
Act or runs counter to any of its provisions or to any of the rules.
Section 24(1) of the Act only provides for open nenbership subject to a
person, aspiring to be a nenber, possessing the qualification prescribed
by the bye-I| aws. It is not an open nenbership dehors the qualification
prescri bed by the bye-Iaws. When in Daman Singh this Court held that
when a co-operative society is governed by the appropriate legislation it
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will be subject to the intervention made by the concerned |egislation, it
only nmeant that a legislative provision in the Act can be introduced for
the purpose of elimnating a qualification for nenbership based on sex,
religion or a persuasion or node of life. But so long as there is no

| egislative intervention of that nature, it is not open to the court to coin a
theory that a particular bye-law is not desirable and woul d be opposed to
public policy as indicated by the Constitution. The Constitution no

doubt provides that in any State action there shall be no discrimnation
based either on religion or on sex. But Part II1l of the Constitution has
not interfered with the right of a citizen to enter into a contract for his
own benefit and at the sane tine incurring a certain liability arising out
of the contract. As observed by the Hi gh Court of Bombay in

Karvanagar Sahakari Giha Rachana Sanstha Maryadit and others

vs. State (AR 1989 Bombay 392) the nenbers have joined the society

in accordance with the bye-laws and the nmenbers join a housing society

by ascertai ni ng what woul d-be the environnent in which they wll

reside. It is not permissible for the State Government to conpel the
society to anmend its bye-laws as it would defeat the object of formation
of thelsociety. In that case, the society was constituted with the object
of providing peaceful accommdation to its nenbers. Though there

may be circunmstances justifying the State taking steps to neet shortage

of acconmpdation, it was not open to the State Government to issue a
direction to the Registrar of Co-operative Societies to direct a co-
operative society to make requisite anmendnents to their bye-laws and

grant permission to its nmenbers to raise nultistoried constructions. In
appeal fromthat decision reported as State of Mharashtra and others

vs. Karvanagar Sahakari Giya Rachana Sanstha Maryadit and

others (2000 (9) SCC 295) this Court while dism ssing the appea

stated that it was clear that though a power was conferred on the

Regi strar to direct amendrment of the bye-laws of a society, yet the

par amount considerationis the interest of the society. So al so, the
power of the State Government to issue directions in public interest,
could not be exercised so as to be prejudicial to the interest of the

soci ety. In the view of this Court, what was in the interest of the society
was primarily for the society alone to decide and it was not for an
out si de agency to say. VWher e, however, the governnent or the

Regi strar exercised statutory powers to issue directions to anend the
bye-1laws, such directions should satisfy the requirenent of the interest of
the society. This makes it clear that the interest of the society is
paranount and that interest would prevail so long as there is nothing in
the Act or the Rules prohibiting the pronmoti on of such interest.  Going

by Chheoki Enpl oyees’ Cooperative Society Ltd.,’s case, neither the

nmenber, respondent No.2, nor the aspirant to nmenbership, respondent

No. 3 had the conpetence to challenge the validity of the bye-laws of the
Society or to claima right to nenbership in the Society.

17. It appears to us that unless appropriate anendnents are brought to
the various Cooperative Societies Acts incorporating a policy that no
society shall be formed or if formed, menbership.in no society shall be
confined to persons of a particular persuasion, religion, belief or region
it could not be said that a society would be disentitled to refuse
menbership to a person who is not duly qualified to be one in terns of

its bye-Ilaws.

18. It can be seen fromthe bye-laws of the present Society that the
Society, nore or |ess, adopted the nodel bye-laws made applicable to
the Bonbay Presidency. The object of the Society as set out in bye-law
No. 2 reads:
"2. The objects of the Society shall be to
carry on the trade of building, and of buying,
selling, hiring, letting and devel oping land in
accordance with Co-operative principles and to
establish and carry on social, re-creative and
educational work in connection with its tenets and
the Society was to have full power to do all things
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it deens necessary or expedient for the
acconpl i shnent of all objects specified in its bye-
| aws, including the power to purchase, hold, sell
exchange, nortgage, rent, |ease, sub-lease,
surrender, accept surrenders of and deal with | ands
of any tenure and to sell by installnents and
subject to any terns or conditions and to make and
guar ant ee advances to Menbers for building or

pur chasi ng property and to erect, pull down, repair
alter or otherw se deal with any building thereon.”

Under bye-law No.7, it was provided that nenbers shall be elected by

the Conmittee provided that all nenbers shall belong to the Pars

conmunity and on the conditions referred to in bye-law No. 7.

Provi si on has been made providing for the contingency arising out of the
death of a member. Under bye-law No.21, it is provided that any share
hel d by a nenmber could be sold in terms of the other rel evant bye-Iaws
only with previous sanction of the Cormittee. The Committee is given

full discretion in granting or wi thholding such sanction. O course, in
terns of the Act and the Rules, the refusal may be appeal able before the
Aut hority under the Act and the Society may not be in a position to

argue that its decisionis final. But that does not mean that the Authority
under the Act is competent to ignore the bye-lawrelating to qualification
to nmenbership and direct the Society by exercising appellate or other
power, to admt a person to nenbership who.is not qualified to be a
nmenber, on the basis of its notion of public policy or fairness in dealing.
These approved bye-laws, clearly, confer power on the Conmittee to

reject the application for menbership of a person who is not qualified in
terms of the bye-law concerned and this cannot be interfered with on the
basi s of anything contained inthe Act or the Rules. W are, therefore,
satisfied that by introducing a theory of what the court considers to be
public policy, a society registered under the Cooperative Societies Act,
cannot be directed to admit a nember who is not qualified to be a

menber in terns of its duly registered bye-Iaws.

19. It is true that it is very tenpting to accept an argument that
Articles 14 and 15 read in the Light of the preanble to the Constitution of
India reflect the thinking of our Constitution nakers and prevents any

di scrimnation based on religion or originin the matter of equa

treatnment or enploynent and to apply the same even in respect of a co-
operative society. But, while being thus tempted, the Court nust al so
consi der what |ies behind the formati on of co-operative societies and

what their character is and how they are to be run as envi saged by the
various Cooperative Societies Acts prevalent in the various States of this
Country. Runni ng t hrough the Cooperative Societies Act, is the theory

of area of operation. That means that nenbership could be denied to a
citizen of this Country who is | ocated outside the area of operation of a
soci ety. Does he not have a fundanental right to settle down in any part
of the country or carry on a trade or business in any part of the country?
Does not that right carry with it, the right to apply for nmenbership in any
cooperative society irrespective of the fact that he is a person hailing
froman area outside the area of operation of the society? In the nane of
enforcing public policy, can a Registrar permt such a nenber to be
enrolled? WII it not then go against the very concept of lLimting the
areas of operation of cooperative societies? It is, in this context that we
are inclined to the view that public policy in terns of a particular entity
nmust be as reflected by the statute that creates the entity or governs it
and on the Rules for the creation of such an entity. Tested fromthat
angle, so long as there is no anendrment brought to the Cooperative
Societies Acts in the various States, it would not be perm ssible to direct
the societies to go against their bye-laws restricting nenbership based

on its own criteria.

20. VWhat is relied on to invoke the plea that the restriction of
menbership is opposed to public policy is the proviso to Section 4 of the
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Act. We have already quoted Section 4. For conveni ence, we extract
the proviso once again: -

"Provided that it shall not be registered if, in the

opi nion of the Registrar, it is economically

unsound, or its registration may have an adverse

ef fect upon any other society, or it is opposed to,

or its working is likely to be in contravention of

pubic policy."

VWhat is the public policy contenplated by the proviso, when the

formati on and running of an association |ike a cooperative society is
governed by a | aw enacted for that purpose, the Cooperative Societies

Act, which recogni zes the sanctity of the rights of the citizens com ng
together, to inpose restrictions on their own rights by naking
appropriate provisions in the bye-laws of the society? Nornally, that
policy has to be searched for within the confines of that statute. VWhat
one has'to bear in mnd is that the statute reflects the policy of the
Legi sl ature in respect of the subject matter dealt with thereunder. Wen
the Cujarat Cooperative Societies Act, 1961 was enacted, it could not be
taken that the Legi sl ature was unaware of the fundanmental rights of
citizens enshrined in Articles 19(1)(d) and (g) of the Constitution of
India. But the Legislation, in aid of the cooperative novenent and in the
context of the rights available to citizens under Article 19(1)(c) of the
Constitution of India, inposes only certain restrictions as reflected by
the Act, the Rules and the Bye-laws of the particular society. The Acts
specifically gave sanctity to the bye-laws of a Society duly approved by
the authorities under the Act. The expression ' public policy’ in the
context of Section 4 of the Act can be understood only as bei ng opposed
to the policy reflected by the Cooperative Societies Act. As indicated in
Renusagar Power Co. Ltd. vs. General Electric Co. , 1994 Supp. (1)

SCC 644, the public policy underlying a statute has to be considered in
the context of the provisions of that statute. Therein, in the context of
the Forei gn Exchange Regul ation Act, 1973, it was held that any

violation of the provisions of that Act enacted in national econonic
interest would be contrary to public policy and that would be the sense in
which it should be understood when used in Section 7(1)(b)(ii) of that
Act .

21. Under the Indian Contract Act, a person sui juris has the freedom
to enter into a contract. The bye-laws of a cooperative society setting
out the terns of nmenbership to it, is a contract entered into by a person
when he seeks to becone a nenber of that society. Even the formation

of the society is based on a contract. This freedomto contract avail abl e
to a citizen cannot be curtailed or curbed relying on the fundanenta
rights enshrined in Part 11l of the Constitution of India against State
action. A right to enforce a fundanental right against State action,
cannot be extended to challenge a right to enter into a contract giving up
an absolute right in oneself in the interests of an association to be forned
or inthe interests of the nmenbers in general of that association. This is
also in lieu of advantages derived by that person by accepting a
menbership in the Society. The restriction inposed, is generally for
retaining the identity of the society and to carry forward the object for
whi ch the society was originally formed. It is, therefore, a fallacy to
consider, in the context of cooperative societies, that the surrendering of
an absolute right by a citizen who becones a nenber of that society,

coul d be challenged by the said nmenber by taking up the position that

the restriction he had placed on hinself by entering into the compact, is
in violation of his fundamental right of freedom of novenent, trade or
right to settle in any part of the country. He exercises his right of
associ ati on when he becones a nenber of a society by entering into a
contract with others regulating his conduct vis-‘-vis the society, the
nmenbers constituting it, and subnmerging his rights in the common right

to be enjoyed by all and he is really exercising his right of association
guaranteed by Article 19(1)(c) of the Constitution of India in that
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process. Hi s rights nerge in the rights of the society and are controll ed
by the Act and the bye-laws of the society.

22. Entering into an association with others for formng a co-operative
soci ety and subscribing to its bye-laws are matters of contract
voluntarily undertaken by a citizen. VWi | e considering an argunent

that a provision in the bye-laws thus subscribed to by a nmenber is
opposed to public policy, the court cannot forget another inportant
public policy as stated by Jessel, MR in Printing and Numerica
Regi stering Conpany v.s Sanpson ( 1874-75 (Vol. 19) L.R Equity
Cases 462):

"it nust not be forgotten that you are not to extend

arbitrarily those rules which say that a given contract is

voi d as bei ng agai nst public policy, because if there is

one thing which nore than another public policy

requires, it is that men of full age and conpetent

under st andi ng shal l” have 't he utnost |iberty of

contracting, and that their contracts when entered into

freely and voluntarily shall be held sacred and shall be

enforced by Courts of justice. Therefore, you have this
par amount —public policy to consider V026 that you are not
lightly to interfere with this freedom of contract. Now,

there is no doubt public policy may say that a contract to
conmit a crine, or a contract to give a reward to anot her
to commt a crinme, is necessarily void. The deci si ons
have gone further, and contracts to comt an inmoral

of fence, or to give nobney or reward to another to commt
an i moral offence, or to induce another to do sonething
agi nst the general rules of norality, though far nore
indefinite than the previous class, have al ways been held
to be void. | should be sorry to extend the doctrine
much further."

23. In the context of the freedom of contract available to a
person and in the context of the right to forman associati on guarant eed

by Article 19(1)(c) of the Constitution of India, and the |aw governing
such an association, courts have to be cautious in‘trying toride the
unruly horse of public policy in acceding to a challenge to a qualification
for menmbership in the bye-laws, not taboo under the Act and the Rul es

t hensel ves.

24, It al so appears to us, that a person after becom ng a nenber of a
Cooperative Society cannot seek to get out of the obligation undertaken
by hi mwhil e becom ng a nmenber of such a Society by resort to the
principle of public policy based on constitutional protections given to an
i ndi vidual as against State action. As noticed in Rodriguez vs. Speyer
Bros. (1919) A C. 59 and Fender vs. MIdmay (1938) A.C. 1, the

consi derations of public policy are disabling and not enabling. Gobserved
Lord Sumer in Rodriguez (Supra)":

"Consi derations of public policy are applied to private

contracts or dispositions in order to disable, not to

enable. | never heard of a legal disability from which

a party or a transaction could be relieved because it

woul d be good policy to do so."

By i nvoking considerations of public policy, there appears to be no
justification in relieving a menber of a Cooperative Society of the

obl i gations undertaken by himwhile joining it. The argunent, therefore,
that Respondent No.2, herein, a nmenber, should be relieved of the
obligation undertaken by himwhile joining the Society or becomng its
nmenber or while seeking permission to put up a nulti-storeyed

construction, should be relieved of the restriction, he has agreed to, on
the ground that the same might affect his fundanental rights guaranteed

by Article 19(1)(d) or (g) of the Constitution of India or that it offends
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Article 300A of the Constitution.

25. Dealing with the validity of a restriction which prohibits
assignments of contractual rights which have the effect of bringing the
assignee into direct contractual relations with the other party to the
contract, the House of Lords held in Linden Gardens Trust Ltd. v.

Lenesta Sludge Disposal Ltd. and others, [1993] 3 All E R 417, that

the prohibition on the assignnent including that of accrued rights of
action was not void as being contrary to public policy; since, a party to a
bui I di ng contract could have a genuine comercial interest in seeking to
ensure that he was in contractual relations only with a person whom he

had sel ected as the other party to the contract and there was no public
need for the law to support a market in choses in action. The principle in
our view supports the position that a contractual restriction on whomto
admit as a nenber or with whomto associate, cannot be said to be

opposed to public policy.

26. It is truethat in secular India it my be sonewhat retrograde to
concei ve of co-operative societies confined to group of menbers or
followers of a particular religion, a particular node of life, a particular

per suasi on. But that is different fromsaying that you cannot have a
co-operative society confined to persons of a particul ar persuasion

belief, trade, way of life ora religion. A co-operative society is not a
state unless the tests indicated in Ajay Hasia are satisfied. There is no

case here that the appellant society satisfies the tests laid down by A ay
Hasia so as to be considered to be a state within the nmeaning of Article
12 of the Constitution. The fundanental rights in Part II1 of the
Constitution are nornally enforced against State action or action by

other authorities who may come withinthe purview of Article 12 of the

Consti tution. It s not possible to argue that a person has a fundanenta
right to become a nmenber of a voluntary association or of a co-operative
soci ety governed by its own bye-| aws. So long-as this position holds,

we are of the viewthat it is not possible, especially for a Registrar who
is an authority under The Co-operative societies Act, to direct a co-
operative society to adnit as a nmenber, a person who does not qualify to
be a menber as per the bye-|aws registered under the Act. Nor can a
Registrar direct in terns of Section 14 of the Act to anmend the bye-Iaws
since it could not be said that such an amendnent, as directed in this
case is necessary or desirable in the interests of 'the appellant society.
What is relevant under Section 14 of the Act is the interests of the

soci ety and the necessity in the context of that interest. It is not the
interest of an individual nmenber or an aspirant to a menbership.

27. It is true that in the activities of a society, as envisaged by the bye-
| aws, the society may acquire rights or incur obligations which may be
enf or ced. But the incurring of such an obligation or the acquiring of

such a right, cannot stand in the way of the right to form an association
guaranteed by Article 19(1)(c) of the Constitution available to the
menbers of the society who formed thensel ves into the appellant

Soci ety. The position under The Bonbay Co-operative Societies Act

under which the Society was originally formed was also no different as

can be seen fromthe rel evant provisions of the Act. It, therefore,
appears to us to be not open to the Registrar or any other authority under
The Co-operative Societies Act to direct the Society to go against its
own bye-laws and to admit a person to nmenbership as has been sought

to be done in this case.

28. The argurment that public policy is as reflected by the
constitutional guarantees, which govern rights and obligations has to be
approached with caution. It will be easy for State Legislatures to

provide in their respective Co-operative Societies Acts that no society
could be forned or registered under the Act as confined to a group, a

sex, a religion or nenbers of a particular persuasion or way of life. But
that is different fromsaying that in the nane of open nmenbership

subject to its bye-laws contenplated by the rel evant provisions of the

Act, a direction could be issued to ignore the bye-laws and to admt a
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person who is not qualified to beconme a nenber. Mor eover, what is

public policy in the context of a co-operative society got registered by
certain persons com ng together and | aying down a qualification for
menbership in that society, is a question that has to be considered
essentially in the context of the availability of such a right in Indiato
form such associ ations and the absence of a prohibition in that behalf
contained in the Co-operative Societies Act and the Rul es. In fact, the
Act and the Rules contenplate classification of a society and even there,
no prohibition has been indicated in respect of the confining of the
menbership to a class of people. The deci sions of the Bombay Hi gh

Court relied on by counsel for the respondent, in our view, have

proceeded on the basis of the concept of open nenbership w thout

gi ving adequate inportance to the provision in the very section that the
open menbership is subject to bye-laws of the society or the

qualification prescribed for nmenbership in the society. In that context,
it is not possible to inport one' s inherent abhorrence to religious groups
or other groups com ng together-to form what |earned counsel for the
respondent, cal |l ed "ghettos". That is certainly an inportant aspect but
that is an aspect that has to be tackled by the | egislature and not by the
aut horiti'es under the Act directing the co-operative society to go agai nst
its own bye-laws or by the courts uphol ding such orders of the
authorities, based on presurmed public policy when the Act itself does

not warrant it or sanction.it.

29. Section 23 /of the Contract Act provides that where consideration
and object are not |awful the contract woul d be void. But for Section 23
to apply it nmust be forbidden by law or it must of such a nature that it
woul d defeat the provision of any lawor it is fraudulent or it involves or
inmplies injury to the person or property of another or the court regards it
as imoral or opposed to public policy. I fwe proceed on the basic

prem se that public policy inrelation to a co-operative society is to be

| ooked for within the four corners of the Act, the very enactnent under
which the very society is forned, a bye-law that does not nilitate agai nst
any of the provisions of the Act cannot be held to be opposed to public
policy unless it is imoral or offends public order. It cannot be said
that a person bargaining for nenbership in a Society or for com ng

together with those of his ilk toforma society with the objects as set out
in the bye-laws subscribed to by him can be considered to be doing
anything i moral or against public order. An aspirant to nmenmbership in

a co-operative society, is at arms length with the other nenbers of the
society with whom he enters into the conpact or in which he joins,

havi ng expressed his willingness to subscribe to the ains and objects of
that society. In the context of Section 23 of the Contract Act, sonething
nore than possible or plausible argunent based on the constitutiona

schene is necessary to nullify an agreenment-voluntarily entered into by a
per son. We have already quoted the rel evant observations of Lord

Summer in Rodriguez vs. Speyer Bros. (1919) A.C. 59). Here,

respondent No. 2 becane a nmenber of the Society of his own volition
acquiring the rights and incurring the obligations inposed by the

approved bye-laws of the Society. It is not open to respondent No.2 to
approach the authorities for relieving himof his obligations attaching to
the acquisition of nenbership in the Society. It is also not open to the

authorities under the Act to relieve himof his obligations in the guise of
entering a finding that discrimnation on the basis of the religion or sex
is taboo under the Constitution in the context of Part Ill thereof. As has
been held by this Court, he is precluded fromchallenging the validity of
the bye-laws relating to nmenbership

30. The above concl usion would | ead us to the question whether there

is anything in The Gujarat Co-operative Societies Act and the Cujarat
Co-operative Societies Rules restricting the rights of the citizens to form

a voluntary association and get it registered under The Co-operative

Societies Act confining its menbership to a particular set of people

recogni zed by their profession, their sex, their work or the position they

hold or with reference to their beliefs, either religious or otherw se. It is
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not contended that there is any provision in the Qujarat Co-operative
Societies Act prohibiting the registration of such a co-operative society.
We have already referred to the history of the |egislation and the concept
of confinenent of menbership based on residence, belief or comunity.

The concept of open menbership, as envisaged by Section 24 of the Act

is not absolute on the very wording of that Section. The availability of
menbership is subject to the qualification prescribed under the

provi sions of the Act, the Rules and the bye-laws of such society. In
other words, if the relevant bye-law of a society places any restriction on
a person getting admitted to a co-operative society, that bye-law woul d
be operative agai nst himand no person, or aspiring nenber, can be

heard to say that he will not be bound by that |aw which prescribes a
qualification for his nmenbership

31. In our view, the H gh Court nmade a wrong approach to the

guestion of whether a bye-lawlike bye-law No.7 could be ignored by a
menber and whet her the Authorities under the Act and the court could

i gnore the same on the basis that it is opposed to public policy being
agai nst the constitutional schenme of equality or non-discrimnation

rel ating to enpl oynent, vocation and such. So long as the approved
bye-1 aw stands and the Act does not provide for invalidity of such a bye-
law or for interdicting the formati on of co-operative societies confined to
persons of a particular vocation, a particular community, a particul ar
persuasion or a particular sex, it could not be held that the formation of
such a society under the Act woul d be opposed to public policy and
consequently liable to be declared void or the society directed to anmend
its basic bye-law relating to qualification for nmenbership

32. It is true that our Constitution has set goals for ourselves and one
such goal is the doing away wth-discrimnation based on religion or sex.
But that goal has to be achieved by |egislative intervention and not by
the court coining a theory that whatever is not consistent with the

schene or a provision of the Constitution, be it under Part Il or Part |V
thereof, could be declared to be opposedto public policy by the court.
Normal |y, as stated by this Court in Gheru Lal Parakh vs.

Mahadeodas Maiya and others (1959 Suppl. (2) SCR 406, the

doctrine of public policy is governed by precedents, its principles have
been crystalised under the different heads and though it was pernissible
to expound and apply themto different situations it could be applied

only to clear and undeni abl e cases of harmto the public. Al t hough
theoretically it was pernissible to evol ve a new head of public policy in
exceptional circunstances, such a course would be inadvisable in the
interest of stability of society.

33. The appel | ant Society was fornmed with the object of providing
housing to the nenbers of the Parsi comunity, a comunity

admttedly a minority which apparently did not claimthat status when
the Constituent Assenbly was debating the Constitution. But leven then
it is open to that conmmunity to try to preserve its culture and way of life
and in that process, to work for the advancenment of nenbers of that
conmunity by enabling themto acquire nenbership in-a society and
allotment of lands or buildings in one’s capacity as a nmenber of that
society, to preserve its object of advancerment of the community. /It is
al so open to the nenbers of that community, who cane together to form
the co-operative society, to prescribe that nenbers of that comunity
for whose benefit the society was forned, alone could aspire to be
nmenbers of that society. There is nothing in the Bonbay Act or the
Guj arat Act which precludes the formati on of such a society. In fact,
the history of legislation referred to earlier, would indicate that such
com ng together of groups was recognized by the Acts enacted in that
behal f concerning the co-operative novenent. Even today, we have
Worren’ s co-operative societies, we have co-operative societies of

handi capped persons, we have co-operative societies of |abourers and
agricul tural workers. We have co-operative societies of religious
groups who believe in vegetariani smand abhore non-vegetarian food.
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It will be inpermissible, so long as the law stands as it is, to thrust upon
the society of those believing in say, vegetarianism persons who are
regul ar consuners of non-vegetarian food. May be, in view of the

devel opnents that have taken place in our society and in the context of

the constitutional scheme, it is time to |legislate or bring about changes in
Co-operative Societies Acts regarding the formation of societies based

on such a thinking or concept. But that cannot nake the formation of a
society like the appellant Society or the qualification fixed for

nmenbership therein, opposed to public policy or enable the authorities

under the Act to intervene and dictate to the society to change its
fundanment al character.

34. Anot her ground relied on by the Authorities under the Act and the
Hi gh Court to direct the acceptance of respondent No.3 as a nenber in

the Society is that the bye-law confining nmenbership to a person

bel onging to the Parsi community and the insistence on respondent No. 2
selling the building or the flats therein only to menbers of the Pars
conmunity who alone are qualified to be nmenmbers of the Society, would
amount 'to an absolute restraint on alienation within the meani ng of
Section 10 of Transfer of Property Act. Section 10 of the Transfer of
Property Act cannot have any application to transfer of nmenbership
Transfer of menbership is regulated by the bye-laws. The bye-laws in

that regard are not in challenge and cannot effectively be challenged in
vi ew of what we have hel d above. Section 30 of the Act itself places
restriction in that regard. There is no plea of invalidity attached to that
provision. Hence, the restriction in that regard cannot be invalidated or
i gnored by reference to Section 10 of ‘the Transfer of Property Act.

35. Section 10 of the Transfer of Property Act relieves a transferee of
i moveabl e property from an absolute restraint placed on his right to

deal with the property in his capacity as an owner thereof. As per

Section 10, a condition restraining alienation would be void. The

Section applies to a case where property is transferred subject to a
condition or limtation absolutely restraining the transferee from parting
with his interest in the property. For making such a condition invalid,
the restraint must be an absolute restraint. It nmust be a restraint inposed
while the property is being transferred to the transferee. Here,
respondent No. 2 becane a nmenber of the Society on the death of his

father. He subscribed to the bye-laws. He accepted Section 30 of the

Act and the other restrictions placed on a nenber. Respondent No. 2

was qualified to be a menber in terms of the bye-laws. H s father was

al so a nenber of the Society. The allotment of the property was made

to appellant in his capacity as a nenber. There was really no transfer of
property to respondent No.2. He inherited it with the limtations thereon
pl aced by Section 31 of the Act and the bye-laws.” His right to becone a
menber depended on his possessing the qualificationto become one as

per the bye-laws of the Society. He possessed that qualification, The
bye-l aws provide that he shoul d have the prior consent of the Society for
transferring the property or his nenbership to a person qualified to be a
nmenber of the Society. These are restrictions in the interests of the
Society and its menbers and consistent with the object with which the
Society was forned. He cannot question that restriction. It is also not
possible to say that such a restriction ambunts to an absolute restraint on
alienation within the meaning of Section 10 of the Transfer of Property
Act .

36. The restriction, if any, is a self-inposed restriction. It is a
restriction in a conmpact to which the father of respondent No.2 was a
party and to which respondent No.2 voluntarily becanme a party. It is

difficult to postulate that such a qualified freedomto transfer a property
accepted by a person voluntarily, would attract Section 10 of the Act.
Moreover, it is not as if it is an absolute restraint on alienation
Respondent No.2 has the right to transfer the property to a person who is
qualified to be a nmenber of the Society as per its bye-laws. At best, it is
a partial restraint on alienation. Such partial restraints are valid if
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inmposed in a famly settlenent, partition or conprom se of disputed
clains. This is clear fromthe decision of the Privy Council in

Mohammad Raza v. M. Abbas Bandi Bibi, ALR 59 |.A 236 and al so

fromthe decision of the Supreme Court in Gumanna Shetty and

ot hers v. Nagaveni amma, Al R 1967 SC 1595. So, when a person

accepts menbership in a cooperative society by submtting hinmself to its
bye-l aws and secures an allotnment of a plot of land or a building in terms
of the bye-laws and places on hinmself a qualified restriction in his right
to transfer the property by stipulating that the same would be transferred
back to the society or with the prior consent of the society to a person
qualified to be a menber of the society, it cannot be held to be an

absol ute restraint on alienation offending Section 10 of the Transfer of
Property Act. He has placed that restriction on hinmself in the interests of
the collective body, the society. He has voluntarily subnerged his rights
in that of the society.

37. The fact that the rights of a nenber or an allottee over a building
or plot is attachabl e and sal eable in enforcenent of a decree or an

obl i gation agai nst hi mcannot nake a provision |like the one found in the
bye-1l aws, an absolute restraint on alienation to attract Section 10 of the
Transfer of Property Act. O course, it is property in the hands of the
menber on the strength of theallotnment. It may al so be attachabl e and

sal eable in spite of the volition of the allottee. But that does not enable
the Court to hold that the condition that an allotnent to the nmenber is
subj ect to his possessing the qualification to be a nenber of the
cooperative society or that a voluntary transfer by himcould be nmade

only to the society itself or to another person qualified to be a nmenber of
the society and with the consent of the society could straight away be
declared to be an absolute restraint on alienation and consequently an
interference with his right to property protected by Article 300A of the
Constitution of India. W are, therefore, satisfied that the finding that
the restriction placed on rights of a nenber of the Society to deal with
the property allotted to himnust be deenmed to be invalid as an absol ute
restraint on alienation is erroneous. The said finding is reversed.

38. In view of what we have stated above, we allow this appeal, set
aside the judgnents of the High Court and the orders of the Authorities
under the Act and uphold the right of the Society to insist that the
property has to be dealt by respondent No.2 only-in terns of the bye-

l aws of the Society and assigned either wholly or in parts only to persons
qualified to be menbers of the Society in ternms of its bye-laws. = The
direction given by the authority to the appellant to admit respondent
No.3 as a nenber is set aside. Respondent No.3 is restrained from
entering the property or putting up any construction therein on the basis
of any transfer by respondent No.2 in disregard of the bye-laws of the
Soci ety and wi thout the prior consent of the Society.

39. The Wit Petition filed by the appellant in the H gh Court is
allowed in the above manner. The appellant will be entitled to its costs
here and in the court bel ow.




