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CASE NO. :
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Amta
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BENCH
Y. K. SABHARWAL, D. M DHARVADHI KARI & TARUN CHATTERJEE

JUDGVENT:
JUDGMENT
TARUN CHATTERJEE, J.

Pursuant to an advertisenent issued at the instance of
the Banki'ng Services Recruitnment Board, Chennai ( in short "the
"Board") in the Enpl oynent Newspaper dated 9-15th Cctober,

1999 inviting applications for the post of Probationary Officers in
I ndi an Overseas Banks, the Wit Petitioner, who is a visually

handi capped | ady, applied for the said post. The requisite
qualifications for eligibility were:
(a) A degree froma recogni zed University or any
qualification recognized as equi val ent by Governnent of
I ndi a.
(b) Not bel ow 21 years and above 30 years.
It is not in dispute that the wit petitioner fulfilled both
the requirenents. The writ petitioner had sent her application
along with a denand draft. Wiile filling upthe said

application form the wit petitioner nentioned that she was a
blind candidate so that the Board coul d make adequate
arrangenent of a scribe for her during the entrance test as is
normal Iy done. Unfortunately, the application of the wit
petitioner for witing the examnation, as stated above, was
returned with the foll owi ng order

“"As we do not recruit blind candidates for the post
of Probationary O ficers, your application is rejected."

As against this order and also for other reliefs, the wit
petitioner has filed this wit application under Article 32 of the
Constitution of India. After the Wit Petition was noved by the
wit petitioner, on her prayer, the wit petitioner was allowed to
amend the wit application in which she clainmed additiona
reliefs which are as foll ows:

(a) Issue a wit of nmandanus or any other appropriate wit)
order or direction directing the respondents to hold the
entrance exam nation for the benefit of the petitioner

under the advertisenment dated 9-15th COctober, 1999

i ssued in Enpl oynent Newspaper

(b) Issue a wit of declaration or any other appropriate
wit, order or direction declaring that the denial of
opportunity to contest under general category to the

visual |y di sabl ed person to the post of Probationary

Oficer is violative of fundanmental rights enshrined

under Art.14,16,19(g) and 21 of the Constitution.

(c) I ssue a wit of nmandanus or an appropriate order or
direction calling upon the respondents to show the steps
taken by them under sections 32, 33,38,42 and 47 of

"The Persons with Disabilities (Equal OCpportunities

etc.) Act 1995" (hereinafter in short "The Act of 1995).

On behalf of the wit petitioner, Ms. Neeru Vaid
contended that the order passed by the Board rejecting the
application of the wit petitioner on the ground that since the
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wit petitioner being a visually inpaired | ady could not be
recruited in the Bank for the Post of Probationary Officers, was
erroneous on its face as in the advertisenent the requirenments of
the Board were only to the extent that a candi date should not be
| ess than 21 years and not above 30 years and he or she should

be a Graduate. It was al so argued that denial of opportunity to
sit and wite the examination in question also violated Articles
14 & 16, 19 & 21 of the Constitution of India. On the other
hand, the | earned counsel for the respondent urged that since the
post of Probationary Oficer was not earmarked for visually

i mpai red persons the rejection of the application of the wit
petitioner was valid.

Havi ng heard the | earned counsel for the parties and
after going through the materials on record, we are of the view
that the order passed by the Board rejecting the application of
the wit petitioner on the aforesaid ground cannot be sustai ned.
As noted hereinearlier, the requirements asked for by the Board
for witing the exam nation for appointnment to the post of
Probationary O ficer in the Bank were that a candi date shall not
be | ess thhan 21 years and not above 30 years and that the

candi dat e nmust possess a Graduati on degr ee. There is no
di spute that the wit petitioner has satisfied the aforesaid two
condi tions. That apart, the wit petitioner although being a

visually inmpaired | ady had applied to wite the exam nation for
the post of Probationary Oficer of the Bank as a genera

candi date and therefore we do not find any reason why such
opportunity to wite the exani nation should be refused by the
Boar d. That apart, = we find that the wit petitioner had al so
applied to B.S.R B. Bangal ore for the same post.. There she had
mentioned the fact of her disability on the application form and
inspite of informng the Board she had received the admt card
for the entrance test which was held on 20t h February 2000 and
such grant of adnmit card would clearly show that the wit
petitioner could not be thrown out on the ground that she was
visually inpaired | ady, who could not be allowed to sit and
wite the exam nation for the post of Probationary Oficer in the
bank.

This question is, however, concluded by a decision of
this Court in National Federation of Blind vs. ~Union Public
Service Conmmission & Ors. ( 1993 ) 2 SCC 411 which was
rendered on a wit application filed for direction for perm ssion
for the visually inpaired persons to conpete and wite Civil
Servi ces Exam nation and al so for being given preferencia
treatnment in respect of the identified post. It is alsoinportant to
mention that the said decision of this Court in Nationa
Federation of Blind Vs. Union Public Service Conm ssion &

O's. al so observed as foll ows:

"The question of giving preference to the
handi capped in the matter of recruitnent to the identified posts
is a mtter for the Government of India to decide. The matter is
pendi ng for decision with the Governnent of India for the |ast
several years. \While appreciating the handi capped persons we
conmend the Governnment of India to decide the question of
provi di ng preference/reservation to the handi capped i n Goup A
and B posts as expeditiously as possible.."

Again at Page 416 of the said decision of this Court it
observed as foll ows:

"The list of category A & B posts identified as suitable
for the visually handi capped by the committee includes nunber
of posts which are filled as a result of the civil services
exam nati on. When there are posts to which blind and partially
blind can be appointed, we see no ground to deprive them of
their rights to conpete for those posts along with other
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candi dat e bel onging to general category."

Finally this Court directed the authorities to permt the
visually inpaired persons to conpete the Civil Services
Exami nati on. VWi | e appreciating the handi capped persons this
Court commended the Government of India to decide the
guestion of providing preference/reservation to the handi capped
in Goup A & B posts as expeditiously as possible. Thi s Court
in the aforesai d decision al so observed that the |list of jobs
identified by the coomittee as suitable for being held for
physi cal | y handi capped persons was not exhaustive and that the
M ni stries/Departments can further supplenment the Iist based on
their know edge for jobs requirenents, essential qualifications
etc.

From the aforesaid decision of this Court, it would also
be clear that the only restriction which can be spelt out fromthe
rati o of that decision was whether the post in respect whereof
the petitioner sought consideration was whether the post is
l'iable to be considered as totally unsuitable for visually
handi capped person having regard to the nature of duties
attached to the office/post.

( Enphasis supplied )

From the af oresai d observations of this Court, we are
confident that the visually inpaired candi date would be entitled
to sit and wite the exami nation for selection for the post of
Probationary O ficer in a Bank but only restriction that woul d
be standing in the way of the wit petitioner for selection is that
the nature of duties attached to the office/post would be
unsuitable for the visually inpaired candidate. Accordi ngly,
we are of the view that the order passed by the authorities
rejecting the application of the wit petitioner on the ground
shown in the order was erroneous, illegal and invalid in |aw and
theref ore cannot be sustai ned. In any view of the matter, so far
as prayer for permtting the wit petitioner to sit and wite the
exam nation for the year in question of which rejection order
was passed, in our view, the Wit Petition had rendered
infructuous as it is now an admtted position that the
exam nation for selection in the post of Probationary Oficer in
the Bank of the year in question was held, result was
subsequent |y published and the vacanci es were duly filled in by
maki ng appoi ntnents on the basis of such sel ection of
candi dat es. In view of the other reliefs prayed by the wit
petitioner in the amended Wit Petition, the question now
needs to be decided is whether the wit petitioner being a
visually inpaired | ady would be allowed to sit and wite the
forthcom ng exam nation for the post of Probationary Oficer
and can be appointed in such post, in view of nature of duties
attached to a Probationary Oficer. As found herein earlier, it
cannot be doubted that a visually inpaired candidate is entitled
to sit and wite the Probationary Oficer exam nation along with
ot her general candi dates where any post is not earnarked for
handi capped persons, as a general candi date.

Taki ng our findings, as nmade herein earlier to the extent
that the wit petitioner was entitled to sit and wite the
exam nation for selection of Probationary Oficer in the Bank,
| et us now proceed to consider whether the wit petitioner would
be entitled for appointnment in the post of Probationary Oficer
of the Bank in question, if successful in the witten exam nation
in view of the nature of the job to be performed as Probationary
Oficer. Before we deal with this aspect of the matter, we may
take into consideration yet another aspect of the matter,
nanel y, whether denial of permssion to the wit petitioner to sit
and wite the exam nation for the post of Probationary Oficer
in the Bank offends Articles 14 and 16 of the Constitution of
I ndi a. Article 14 of the Constitution of India guarantees to
every citizen of India the right to equality before the | aw or the
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equal protection of law. The first expression "equality before
the law' which is taken fromthe English common law, is a
declaration of equality of all persons within the territory of
I ndia, inplying thereby the absence of any special privilege in
favour of any individual. It al so neans that anongst the equals
the I aw shoul d be equal and should be equally adm nistered and
that |ikes should be treated alike. Thus, what forbids is
di scrim nation between persons who are substantially in simlar
ci rcunst ances or conditions. It does not forbid different
treatment of unequal . Article 14 of the Constitution of India is
both negative and positive right. Negative in the sense that no
one can be discrimnated agai nst anybody and everyone shoul d
be treated as equals. The latter is the core and essence of right
to equality and state has obligation to take necessary steps so
that every individual is given equal respect and concern which
he is entitled as a human being. Therefore, Art.14
cont enpl at es reasonabl eness in the state action, the absence of
whi ch would entail the violation of Art.14 of the Constitution

In our view, and in view of the discussions nade
herein earlier, in the facts and circunstance of this case, Art.14
was infringed for denial of permission to the petitioner to sit
and wite the exam nation for selection of Probationary
Oficers. As noted hereinearlier, wit petitioner was not
allowed to sit for the conpetitive examnation for the post of
the Bank Probationary Oficer on the ground that she was
visual ly inmpaired candi date al though the advertisenent in the
newspaper did not disclose that a visually inpaired candidate
cannot be allowed to sit and wite the exanination as the nature
and duty of the job were not suitable for the visually inpaired

candidate. It is not .in disputethat the wit petitioner had
qualified for the post of Bank Probationary Oficer as per the
adverti senent. Statenment has been made in the wit petition by

the wit petitioner to the effect that the wit petitioner |ike other
visually inpaired persons can perfectly performthe job of a
Probationary O ficer. She also applied for the sane post to the
B.S.R B. and received her admt card for the sane. Thus, there
is discrimnation by the respondent No.2 between the wit
petitioner and persons who are substantially in simlar

ci rcunst ances or conditions. Here the wit petitioner was not
allowed to sit for the entrance exam nati on and hence was

di scrimnated against the others who qualified for the sane
entrance exam nati on. Therefore. the rejection of the
application by the respondents besides the ground al ready

stated hereinearlier, was not on reasonable grounds and was
arbitrary and violative of Art. 14 which is a fundamental right
of every citizen to be treated equally. In this connection, it is
stated by the wit petitioner that a visually inmpaired | ady M.
Nafi sa is now functioning as a Probationary O ficer in one of

the Central Bank of India situated at Bonbay. Under Art. 16

of the Constitution the general rule laid down is that there
shoul d be equal opportunity for citizens in matters-relating to
"“enpl oynent" or "appointrment to any office" under the State.

The expression "matter relating to enmpl oyment or appointnent"”
includes all matters in relation to enmpl oynent both prior and
subsequent to the enploynents which are incidental to the

enpl oyment and formpart of the terns and conditions of such

enpl oynent . Therefore, under Art.16 of the Constitution what

is guaranteed is the equal opportunity to all persons. Thi s

Cl ause accordi ngly does not prevent the state fromlayi ng down
the requisite qualifications recruitment for governnment service,
and it is open to the authority to lay down such other conditions
of appoi ntment as woul d be conducive to the maintenance of
proper discipline anong governnment servants. Li ke other

enpl oyers, governnent is also entitled to pick and choose from
amongst a | arge nunmber of candi dates offering thensel ves for
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enpl oynent . But this can only be done only on one condition
that all applicants nust be given an equal opportunity al ong
with others who qualify for the same post. The sel ection test
must not be arbitrary and technical qualifications and standards
shoul d be prescri bed where necessary. In this case, in our
view, there is violation of the right of the wit petitioner under
Art. 16(1) which provides for general rule, that there should be
equal opportunity for citizens in matters relating to

"“enpl oynent" or "appointrment to any office" under the State,
matters incidental to enploynent both prior and subsequent to
the enpl oyments which formpart of the terns and conditions of
such enpl oynent . In this case, the wit petitioner was in the
first instance deni ed equal opportunity as given to other
applicants fromappearing in the entrance examination on the
ground of disability which was not nentioned as a condition in

t he adverti senent. That apart, the wit petitioner, although a
visually inmpaired l'ady had not asked for any special favour for
the post of Probationary Oficer for selection in the post of
Probationary O ficer. The writ petitioner wthout asking for
any favour ~had only applied for witing the exam nation for

sel ection not as a reserved handi capped candi date but al ong

wi th general candidates ~who were allowed by the Board to sit
and wite the exam nation. Since the wit petitioner was
simlarly situated with other general candidates, and the wit
petitioner had not asked for any advantage for being a visually
i npai red candidate, we failed to understand why she was not
permitted to sit and wite the exanination for the post of
Probationary O ficer \in the Bank.

At the risk of repetition, it may be reiterated that wit
petitioner fulfilled all the conditions nentioned in the
adverti senent for the post. The primary object which is
guaranteed by Art. 16(1) is equality of opportunity and that was
violated by the Board by debarring the wit petitioner from
appearing in the exanmi nation on the nmere fact of disability
whi ch was not nentioned in the advertisenent and which
according to the wit petitioner is not an inpedinent for the

post. We are therefore of the viewthat the action of the Board
was arbitrary, baseless and was in violation of the right of the
wit petitioner under Art. 16(1) of the Constitution. Furt her

di scussion on violation of Articles 19 and 21 of the
Constitution would not be necessary in view of the stand taken
by the authorities in their witten subm ssions, affidavits and
rejoinder affidavits filed on different dates.

Let us now consider whether the wit petitioner was
entitled to be selected and appointed as Probationary O ficer in
the Bank in view of the nature of duties to be perforned by her
as Probationary Oficer.

Bef ore we take up this question for decision we keep it
on record that this petition under Art. 32 of the Constitution
was entertained by this Court on 8th May 2000. Thi-s Court
granted four weeks tinme to the respondents to file“a counter
affidavit. However, pending hearing of the wit petition, this
Court passed an interimorder to the effect that in the meantine,
if all the posts were not filled up, one post shall not be filled up
till further orders fromthis Court. Subsequently, on 1st August
2000 counter affidavit was filed by the Board in which it was,
inter-alia, stated that the post of Probationary O ficer was not
identified for the "Blinds" under the Notification of the
Department of the Personnel and Training dated 25th Novemnber
1986. The Board also in their counter affidavit stated that the
reason for rejection of the application of the wit petitioner was
due to the fact that the posts of Probationary Oficers were not
identified posts for visually handi capped candi dates. 1In the
counter affidavit, the Board had relied on a Crcular issued by
the Govt. of India, Departnent of Personnel and Training O M
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No. F. 36034/ 4/ESTT. (SCT) dated 25th Novenber 1986 which
identified post of General Banking O ficer as suitable only for
the followi ng 4 categories:-

BL----- Both | egs affected but not arns

cs----- One armaffected (R or L)

OL--- One leg affected (R & QL)

MW Miscul ar weakness and |imted physical endurance.

PwnNE

In view of the above and in view of the assertions nade by
the Board in their counter affidavit regarding the capability of a
blind person to serve the post of Probationary Oficer in the Banks,
it was stated that the application of the wit petitioner who being a
visual ly inmpaired candi date was rightly rejected by the Board.
That apart, it was specifically stated in the counter affidavit that the
nature of job of a Probationary Oficer denands performance of
various types of jobs under different Departnents |ike Savings
Bank and Current Account, other-termdeposits, collecting and
clearing (inward and outward Bills), Cash counter and recounting
of currency notes and renmitting excess cash bal ance. It was
further asserted by the Board that various duties and
responsi bi-lities of an officer in the above departnments were only
illustrative and not exhaustive, and that it was expected of a
Probationary O ficer to make hinself/herself available for the
services of the Bank as per the exigencies of service. Apart from
that, the function /of the Bank has now becone far nore varied and
diversified with the advent of |iberalization of econony, so that the
duties and functions of a Bank O ficer have become nore
conplicated, conplex and difficult requiring greater alertness,
presence of mnd and maxi mum utilization of all his/her physica
and nental facilities. ~In the counter affidavit, the Board al so
categorically has stated that the job of a Probationary Oficer is not
a specialist officer’s job and a Probationary O ficer is also
transferred fromone station to another during his/her tenure. The
of ficer in Savings Bank Account/Current Account Departnent is
required to verify the speci nen signature of the customers while
passi ng cheques for paynent. At the same tinme the Probationary
O ficer concerned should al so know t he custonmers who cone to
Bank on and off for transacting business and that it woul d not be
possible for a blind officer to get to know about the custoners and
verify their signatures for day-to-day banking transactions.
According to the respondents, and considering all these patent
i mpedi ments and constraints the CGovernnment of India didnot
identify the post of Probationary Oficers for "Blinds".
Subsequently a witten subm ssion was filed by the respondent
No.1l Union of India in which it has been clearly stated that the
schene of reservation to physically handi capped persons has been
in vogue in respect of Goup C & D enployees in the Centra

CGover nent Servi ces. This policy has al so been extended to
Public Sector Banks. However, there was no such reservation in
Group B and A services of the Central Governnent. Accordi ngly,

there was no reservation for physically handi capped persons

i ncl udi ng visually handi capped in any of the post under the

officers category in Public Sector Banks till the enactnent of the
Act 1995 which came into force from January 1996. The then

Mnistry of Welfare which is now renaned as Mnistry of Socia
Justice and Empowernent had identified various posts in Goup C

& D in which reservation to physically handi capped candi dat es,

nanel y, Othopaedically handi capped, hearing inpaired and

vi sual I y handi capped for recruitnent should be provided on

per cent age basi s. In spite of this stand, there was no reservation in
Goup A & B services at that stage. As noted herein earlier, it was
brought to the notice of this Court by the respondent No.1l in their
witten subnission that the post of General Banking Oficer could

be identified as suitable for the followi ng four categories under the
Ot hopaedi cal | y handi capped cat egory.
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a. BL\027Bot h | egs affected but not arnms

b. QA\ 0270ne arm affected (R or L)

C. OL\ 0270ne |l eg affected (R or L)

d. MA 027Muscul ar weakness and |imted physica

endur ance.

Fromthe witten subm ssion it would also be evident
after the introduction of reservation to persons with disabilities
under the Act 1995, the Mnistry of Social Justice and
Empower ment had advi sed all the Government Departments to
provide reservation in the posts in Goup A and B which were
identified as suitable for a particular category of physically
handi capped as per list provided by themearlier in 1996. A
conmttee was set up by the Mnistry of Social Justice and
Empower ment for fresh identification of various posts in Goup A
& B in which reservation should be provided to different
cat egori es of disabled persons. It was the further case of the
Union of India in their witten subm ssion that the post of
Probationary O ficers for which entrance tests are conducted by
di fferent. BSRB i ncluding the Board are the posts which are
identified as a suitable post only to Othopaedically handi capped
persons of the description as noted above. Thus, neither visually
handi capped nor hearing inmpaired was suitable for the post of
CGeneral Banking O ficers.

According to the Board, the reason behind such
identification was that a Banking O ficer working generally in the
branches and other public offices arerequired to verify the |ega
docunent s includi ng cheques, drafts, bankers cheques etc. and such
of ficers have to have close interactions with the public nmenbers,
senior officials of the organization as well as various public
institutions etc. For —the aforesaid reason a person of visua
deficiency may not prove to be effective and likely to commt
| osses to the institutions as well as~ public noney.

On 30th Novenber 2000, this Court granted six weeks
time to the learned Solicitor General for filing the necessary order
and passed the foll ow ng order:

" the learned Solicitor General appears and submts that
keeping in view hunmane aspects of the problem he woul d exam ne
and di scuss the matter after summoning concerned officials and
file an affidavit by the next date indicating such posts as in the
Banki ng Division of the Mnistry of Finance where visibly
handi capped candi dates nmay be consi dered for appoi ntnent. He
al so submits that he would i npress upon the concerned mnistry to
take steps for revision of the list which was fornulated as early as
in 1986." ( underlining is ours )

The wit petitioner on 23rd Decenber 2000 filed an
additional affidavit to bring certain additional facts before this
Court. The petitioner pointed out that she was undergoi ng an
advanced di pl oma course in conputer application and access
t echnol ogy. This course woul d enable her to use conputer as an
effective tool for reading hard copy printed text, ‘to create and edit
docunents, to browse the web and send nails in general to use the
conputer for any general or custonm zed software independently.

The petitioner also brought to the notice of this Court that the
Nati onal Association for the Blind al so reconmended for
identification of category A & B posts for the visually chal |l enged
persons in the Nationalised Banks including State Bank of India
and Reserve Bank of India to the standing comrmittee for
identification of jobs for the handi capped, Departmnent of Persona
& Trai ni ng. The associ ati on had brought to the notice of the
conmittee that "visually handi capped persons in the absence of
sight are suitably trained to develop their auditors, tactile and
ki nesthetic senses and are inparted by know edge by training in
conputers, Braille and nobility. The specialized training hel ps
themto devel op conplete personality wi th good comunication
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skills and socially desirabl e manneri sm whereby they can

optimally utilize their nmental faculty to take decision in policy
matters and discharge of duties that may be assigned to them"

The associ ation al so quoted exanpl es of various visually disabled
persons working in the nanagerial classes and after carefu

consi derati on has recomended |ist of posts which can be
identified (like Faculty Menber/Trai ni ng Manager, Adm nistrative
Oficials, Economic Affair Oficers, Raj Bhasha Adhikari/H nd
Oficer, Law Oficer etc.) for the visually handi capped persons in
the Nationalised Banks.

The writ petitioner also pointed out that by an order
dated 7th August 2000 of the Chief Conmm ssioner of Disabilities in
Case No. 7/1999 Rajni Kant Bansal v. General Manager, Union
Bank of India wherein the Bank nodified its recruitment and
pronmotion policy to bring it in alignment with the Persons with
Disabilities Act, 1995 and resol ved that one percent of the posts be
reserved for the visually handicapped fromclerical cadre to Oficer
Cadre. ~ On 5th June 2001, this Court passed the follow ng Order:

"Thi's is a typical case showi ng how the
| audabl e ‘object with which the Parlianment enacted
Di sability (Equal Opportunities and Protection of
Rights and Full Participation) Act, 1995 and framed
rules 1996 is being frustrated by non-inplenentation of
that Act by the concerned authorities. The list drawn
up in 1986 was sought to be revised and we are
i nfornmed by the | earned Solicitor General that an
Expert Committee was constituted to revise the 1986
[ist in 1998. It was re-constituted in July 1999. The
reconstituted commttee also did not submit its report
and about three nonths after its-constitution it formed
up three sub-commttees, which al so seemto have done
not hing so far.

We are pained and distressed at this apathy
bei ng shown towards the unfortunate di sabled and
handi capped. The attitude of indifference causes us
concern.

We direct and hope that within two nonths
the sub-comittees would subnit their report and
within three nonths fromthis date, the Expert
Committee would furnish the revised list to the
CGovernment that shall be placed in record in the Court."

On 20th April 2001 this Court granted the prayer of
| earned Solicitor General when he submitted that the reconstituted
Expert Committee has already submitted its report on 3/3/2001 and
as a result thereof nany categories have been added in the |ist
pertaining to Groups A B,C and D posts and this Report has been
sent to the concerned Mnistry for consideration and that within six
weeks he shall be in a position to place the copy of the report
together with the follow up action taken by themon the affidavit.
On 25th January 2002 this Court passed the follow ng
order:
"The response fromthe Union of India is not
forthcomng. 1In view of the earlier adjournnments
granted, we give a |last opportunity of two weeks on a
prayer made by the | earned counsel for the Union of
I ndia subject to the paynent of Rs.10,000/- (payable
Rs.5,000/- to petitioner and Rs.5,000/- to Supremne
Court Legal Services Committee) by way of costs. In
the event of a response forthcomng in two weeks
positively, costs shall stand waived."

Subsequent to this another affidavit was filed by the
Union of India on 8th February 2002 in which it has been stated
that the Mnistry of Social Justice and Empowernent of the
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Government of India in pursuance of provisions of section 32 of
the said Act 1995 had constituted an Expert Committee on 2nd July
1999 under the Chai rmanship of the Additional Secretary, Mnistry
of Social Justice and Enpowernment to identify/review the posts in
Goup A/B,C and Dto be reserved for the Persons with disabilities
inits Mnistries/Departments and Public Sector Undert akings.

In this affidavit, the Union of India has further stated
that due to the order of this Court dated 5th January 2001 which
directed the Governnent to do the needful within three nonths, the
Expert Committee had finalized its report by hol di ng proper
consultation with all concerned like The Indian Banks Associ ati on
and submitted its report on 3rd March 2001. In this affidavit the
Union of India for the first tine has cone forward to say that the
post of Probationary Oficer Gade "A" has al so been included in
the posts identified as suitable for the blind by its conmttee.
This report was circulated to all Central Mnistries/Departnments to
obtain their conments on the reconmendations/posts identified by
the Expert Committee. But before the responses could be received
or attended as there was an urgency to notify the report of the
Expert Committee to enable the persons with disabilities to avail of
the benefits of reservation against the newy identified posts, the
CGovernment notified the report by Notification dated 31st My
2001. The M nistry of Social Justice published the
recomendati on of the Expert Conmittee in the Gazette on 30th
June 2001. It was further alleged that while the commttee agreed
that the work can be performed by one who can see, read and
wite, the job (Probationary Oficer "A") has been identified as
suitable for the blind or persons with |ow vision. But the Indian
Banks Associ ation pointed out all jobs of officers in Public Sector
Banks cannot be performed by the visually handi capped persons
and they suggested that only a few of jobs |ike officer (Marketing),
Oficer (Publicity ) can be perfornmed by the visually handi capped
persons.

Anot her affidavit on behalf of Union of India was also
filed which states that the post-of Probationary Oficer G ade "A"
has been identified as suitable for the visually handi capped for the
first tinme by a Notification dated 31st May 2001 and published in
the Gazette dated 30th June 2002.

On 2nd May 2002 this Court passed the following order

"To protect the interest of the petitioner it is
directed that the tine spent during these proceedings
shal | be excluded while cal culating the upper age limt
prescri bed for appointnent on any post to which the
petitioner may be found eligible at the end\ 005\ 005Lo0ki ng
to the inportance of the matter we think it -would be
proper if the hearing is taken up by a three Judge
Bench\ 005. we request the learned Solicitor Ceneral to
assist the Court and in case it is not convenient for him
to do so then any learned Additional Solicitor Genera
may be instructed by himto assist the Court\005"

Finally on 22nd Decenber 2004 the witten submi ssion
was filed on behalf of the Union of India in which it has been
stated that any discrepancies observed in the list identified posts
will be rectified during the review of the |ist proposed to be done
shortly and proposal is under active consideration. It was further
stated that the wit petitioner being a visually inpaired candi date
has to either appear in the exam nation for selection under the
reserved category or she can appear with the general candi dates.

It was further clarified that if she wants to appear as a genera

cat egory candi date then she has to conpete with the genera

cat egory candi dates only and she cannot be given any wei ghtage as

the same woul d amobunt to discrinmination to others conmpeting with

her in the said category. It further clarified the position that OM
No. 36035/ 4/2003-Est abli shnent dated 8.7.2003 provided that the
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vacanci es reserved for any category need to be filled by persons
bel ongi ng to that category and such vacancies are not open to
ot hers. On the other hand, unreserved vacancies are open to al
and reserved category candi dates cannot be denied the right to
conpete for appoi ntment agai nst such vacanci es, provided they are
otherwi se eligible. (underlining is ours )

In view of this specific stand taken by the Union of
India in their witten subm ssion and affidavits as detail ed
herei nearlier, by which the Union of India has categorically stated
that a visually inpaired candidate woul d be entitled to wite the
exam nati on and conpete the sane al ong with other genera
candi dates as if she was a general candidate in the said
exam nation and in the event he/she wants to conpete the

exam nati on on reserved category in that case also he/she will be
entitled to sit as a reserve candidate in the said exani nation when
some percentage of the posts are earmarked for visually

i mpai red candi dat es. It is needless to say that the Union of India

and Bank Authorities have therefore admtted that the nature of
duties of '‘a Probationary O ficer can be perforned by a visually

i mpai red ‘candi date and sonme percentage of inpaired candi dates
are entitled for being selected and appoi nted as Probationary
Oficers of the Bank either fromthe general category or fromthe
reserved category.

In view of the specific orders passed by this Court
pendi ng hearing of 'the wit petition and considering the fact that
this wit petition was pending for nore-than a period of four years,
age restriction, so far as the wit petitioner is concerned, shall stand
rel axed.

Accordingly, the wit application is disposed of in the
fol | owi ng manner:

(1) If the wit petitioner chooses to appear as a genera
candidate to sit and wite any forthcomng exam nation as

a Probationary Oficer of the Bank, she will be entitled

to do so.

(2) If selected, she nay be appointed as Probationary Oficer
subject to her satisfying the other terns and conditions for

appoi ntnent in the said post.

(3) If the wit petitioner wites the exam nation as a reserved
candi date that is to say on the visually inpaired seat, if

there be any, and she succeeds in the said exam nation

she can be appoi nted on such reserved category in-the

event percentage of Probationary O ficer’ s post is kept

reserved for visually inpaired candi date by the

respondents.

In the facts and circunstances of the case, there
will be no order as to costs.




