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Appel | ant was prosecuted for comni ssion of an of fence under Section
8/ 18 of the Narcotic Drugs and Psychotropic Substances Act, 1985 (’'the
NDPS Act’, for short) on the basis of a First Information Report | odged by
one Shri S.S. Tomar, the Oficer in-charge of P.S. Kunbhraj alleging that
while he was posted as S.H O at the said police station, on 24.12.1996 when
he cane out of the gate for arresting one Shivraj Meena, he found two
persons com ng out at a fast speed in a scooter.. They were stopped. They
di scl osed their names as Dilip Singh (Appellant) and Ransharan. A search
of their person was conducted. Nothing was found, but, on search of the
scooter, sone black coloured liquid substance contained in six big plastic
bags and one snall plastic bag were seen, which were said to be containing
opium Allegedly, the S.D.O P. of the place Raghogarh, naned, Shri G S
Jadon was informed and 5 kgs. 890 gms opi um was recovered.

They were arrested at the spot. Learned Sessions Judge, Guna
recorded a judgnent of acquittal, inter alia, holding that the search and
seizure was vitiated in |aw as mandatory statutory requirenents contained in
Sections 50 and 42 the NDPS Act were not conplied with. The seizure
wi t nesses did not support the prosecution case. The informant also did not
conply with the requirenents of Section 57 of the NDPS Act. Sealing of
the contraband materials was not carried out in accordance with |aw as no
responsi ble officer fixed seal on the seized sanpl es.

The State preferred an appeal before the H gh Court agai nst the said
judgrment of acquittal which was registered as Crim nal Appeal No.524 of
1998. The High Court reversed the said judgnent of the |earned Sessions
Judge hol ding :

(1) provisions contained in Section 57 of the NDPS Act are not
mandat ory and there has been a substantial conpliance of the said provision
as the informant Shri S.S. Tomar did not have any prior information;

(2) the question of obtaining any warrant froma Magi strate or a
Gazetted Oficer under Section 41 did not arise;

(3) he has also no opportunity to conply with Section 42 of the
NDPS Act. The conduct of the appellants in speedily crossing the road
whi ch aroused suspicion of police officers was enough to show that they had
know edge that contraband was concealed in the scooter.

On the aforenentioned findings they were sentenced to undergo
rigorous inprisonment for 10 years and pay a fine of Rs.1 |lakh each, in
default of which they were directed to undergo rigorous inprisonnent for a
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further period of 2 years each
The appel l ants are, thus, before us.

It is now well settled that the offence conmtted under the Act is a
grave one. Procedural safeguards provided therefor in ternms of Sections 41,
42 and 50 of the NDPS Act should be conplied with.

We may notice Section 50 of the NDPS Act, which reads as under

"50. Conditions under which search of persons

shal | be conducted.\026 (1) Wien any officer duly
aut hori sed under section 42 is about to search any person
under the provisions of section 41, section 42 or section
43, he shall, if such person so requires, take such person
wi t hout unnecessary delay to the nearest Gazetted Oficer
of any of the departnents mentioned in section 42 or to
the nearest Magistrate
(2) If such requisition is made, the officer may
detain the person until he can bring himbefore the
Gazetted O ficer or the Magistrate referred to in sub-
section (1).

(3) The Gazetted Oficer or the Magistrate before
whom any such person is brought shall, if he sees no
reasonabl e ground for search, forthwith discharge the
person but otherw se shall direct that search be nade.

(4) No female shall be searched by anyone
excepting a femal e.

(5) When an officer duly authorised under section
42 has reason to believe that it is not possible to take the
person to be searched to the nearest Gazetted Oficer or
Magi strate without the possibility of the person to be
searched parting with possession of any narcotic drug or
psychotropi ¢ substance, or control l'ed substance or article
or docunent, he may, instead of taking such person to the
nearest Gazetted O ficer or Mgistrate, proceed to search
the person as provided under sectiion 100 of the Code of
Crimnal Procedure, 1973.
(6) After a search is conducted under sub-section
(5), the officer shall record the reasons for such belief
whi ch necessitated such search and w thin seventy-two
hours send a copy thereof to his inmedi ate officia
superior.”

The witnesses of the seizure were :~P.W1 - a sweeper engaged in the
police station and P.W2 - a cycle nechanic who was carrying on his
business in front of the police station. They were exani ned before the
| earned Trial Judge. They have not supported the case of the prosecution at
all. They were declared hostile.

Having regard to the testinonies of the said w tnesses, as al so various
ot her circunmstances as noticed in his judgnment, the learned Sessions Judge
opi ned that the likelihood of S.S. Tomar having prior information about the
matter cannot be ruled out. The |earned Judge found that P.W10 .in his
cross-exam nation accepted that he entertai ned doubts that the accused had
been in possession of contraband and, therefore, he intended to conply with
the provisions of Section 50 of the NDPS Act. The Hi gh Court, however,
wi t hout neeting the reasonings of the | earned Sessions Judge proceeded to
take the prosecution case as gospel truth and opined that neither the
provi sions of Section 50 of the NDPS Act nor Section 42 thereof were
required to be conplied wth.

The First Informati on Report did not contain any statenment that the
provi sions of Section 50 had been conplied with. But the prosecution
i ntroduced two notices nmarked as Exhibits P10 and P11, which were said to
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have been issued to the accused inform ng them about their right to get
thensel ves searched either before S.D.OP., a Magistrate or sone gazetted
officer. The |earned Sessions Judge noticed that in the aforenentioned two
documents there had been no nmention of the fact that he had fornmed an

opi nion that the scooter in question contained any contraband. Furthernore,
in the aforenmenti oned two purported notices time, date, name, residence and
age of the officer giving notice had not been disclosed. It had furthernore
not been nentioned that the accused were informed of their legal right.

P.W3 \026 Narendra Singh in his deposition before the Court
categorically stated that P.W10 did not informthe accused about their |ega
right in this behalf. Wo scribed the said documents was al so in doubt, as
according to P.W10 the sanme were recorded by P.W8 \026 Arvind Sanger
whereas the latter stated that it was P.W10 \026 S.S. Tomar who scribed the
sane. P.W8 has been exam ned under Section 161 of the Code of Crimna
Procedure, 1973. Hi s said statenent was marked as Exhibit D2. He did not
make any statement before the lnvestigating Oficer as to who prepared the
noti ces.

Before seizure of the contraband fromthe scooter, personal search of
Appel | ants _had been carried out and, ~admittedly, even at that tinme the
provi sions of Section 50 of the Act, although required in | aw, had not been
conplied with.

P.W10 did not offer any satisfactory explanation as to on what basis
the notices were purported to have been served.

Ms. Vibha Datta Makhija, |earned Counsel appearing on behalf of the
State, however, would support the judgnent of the Hi gh Court contending
that this Court in State of Punjab vs. Bal bir Singh [(1994) 3 SCC 299]
categorically held that -an illegal search may not have any direct inpact on
the prosecution case. This Court therein opined as under
"The questions consi dered above arise frequently
before the trial courts. Therefore we find it necessary to
set out our conclusions which are as follows :
(1) If a police officer without any prior
i nformati on as contenpl ated under ('t he provisions
of the NDPS Act makes a search or arrests a
person in the normal course of investigation into
an of fence or suspected of fences as provi ded under
the provisions of CrPC and when such search is
conpl eted at that stage Section 50 of the NDPS
Act would not be attracted and the question of
conplying with the requirenments thereunder woul d
not arise. If during such search or arrest thereis a
chance recovery of any narcotic drug or
psychotropi c substance then the police officer,
who is not enpowered, should informthe
enpower ed of fi cer who shoul d thereafter proceed
in accordance with the provisions of the NDPS
Act. |If he happens to be an enpowered officer
al so, then fromthat stage onwards, he should carry
out the investigation in accordance with the other
provi sions of the NDPS Act.
(2-A) Under Section 41(1) only an
enpower ed Magi strate can issue warrant for the
arrest or for the search in respect of offences
puni shabl e under Chapter |V of the Act etc. when
he has reason to believe that such of fences have
been commtted or such substances are kept or
conceal ed in any building, conveyance or place.
When such warrant for arrest or for search is
i ssued by a Magi strate who is not enpowered, then
such search or arrest if carried out would be illegal
Li kewi se only enpowered officers or duly
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aut hori zed officers as enunerated in Sections

41(2) and 42(1) can act under the provisions of the
NDPS Act. |If such arrest or search is nmade under
the provisions of the NDPS Act by anyone ot her

than such officers, the same would be illegal

(2-B) Under Section 41(2) only the
enpowered of ficer can give the authorisation to
his subordinate officer to carry out the arrest of a
person or search as nentioned therein. If there is a
contravention, that would affect the prosecution
case and vitiate the conviction.

(2-C) Under Section 42(1) the empowered
officer if has a prior information given by any
person, that should necessarily be taken down in
witing. But if he has reason to believe from
personal know edge that offences under Chapter
IV have been conmmitted or materials which may
furni sh evi dence of comm ssion of such offences
are concealedin any building etc. he may carry out
the arrest or search wi thout a warrant between
sunrise and sunset and this provision does not
mandat e that he should record his reasons of
belief. But under the proviso to Section 42(1) if
such officer has to carry out such search between
sunset and sunrise, he nust record the grounds of
hi s belief.

To this extent these provisions are
mandat ory and contraventi on of the same woul d
af fect the prosecution case and vitiate the trial.

(3) Under Section 42(2) such enpowered
of ficer who takes down any information in witing
or records the grounds under proviso to Section
42(1) should forthwith send a copy thereof to his
i medi ate official superior. If there istotal non-
conpliance of this provision the sane affects the
prosecution case. To that extent it -is nandatory.
But if there is delay whether it was undue or
whet her the same has been explained or not, will
be a question of fact in each case.

(4-A) If a police officer, even.if he-happens
to be an enmpowered officer while effecting an
arrest or search during normal investigationinto
of fences purely under the provisions of CrPC fails
to strictly comply with the provisions of Sections
100 and 165 CrPC including the requirenment to
record reasons, such failure would only anmount to
an irregularity.

(4-B) If an empowered officer or an
aut hori sed officer under Section 41(2) of the Act
carries out a search, he would be doing so under
the provisions of CrPC nanely Sections 100 and
165 CrPC and if there is no strict conpliance with
the provisions of G PC then such search woul d not
per se be illegal and would not vitiate the trial

The effect of such failure has to be borne in
m nd by the courts while appreciating the evidence
in the facts and circunstances of each case.

(5) On prior information the enpowered
of ficer or authorised officer while acting under
Sections 41(2) or 42 should conply with the
provi sions of Section 50 before the search of the
person i s nmade and such person should be
infornmed that if he so requires, he shall be
produced before a Gazetted Officer or a Magistrate
as provided thereunder. It is obligatory on the part
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of such officer to informthe person to be searched
Failure to informthe person to be searched and if
such person so requires, failure to take himto the
Gazetted Oficer or the Magistrate, woul d anpunt
to non-conpliance of Section 50 which is
mandatory and thus it would affect the prosecution
case and vitiate the trial. After being so inforned
whet her such person opted for such a course or not
woul d be a question of fact.

(6) The provisions of Sections 52 and 57
whi ch deal with the steps to be taken by the
of ficers after making arrest or seizure under
Sections 41 to 44 are by thensel ves not
mandatory. |If there is non-conpliance or if there
are | apses like delay etc. then the sane has to be
exam ned to see whet her any prejudi ce has been
caused to the accused and such failure will have a
bearing on the appreciation of evidence regarding
arrest or 'seizure as well as on nerits of the case."

This Court, therefore, clearly held as to what extent provisions of
Sections 41 and 42 are mandatory and to what extent they woul d not be.

I ndi sput abl y, however, effect of a search carried out in violation of the
provi sions of |aw would have a bearing on the credibility of the evidence of
the official witnesses, which would of course be considered on the facts and
ci rcunst ances of each case

In this case, the provisions of Section 50 mi ght not have been required
to be conplied with so far as the search of scooter is concerned, but, keeping
in viewthe fact that the persons of the appellants were al so searched, it was
obligatory on the part of P.W10 to conply with the said provisions. It was
not done.

In State of Punjab vs. Bal dev Singh [(1999) 6 SCC 172], a
Constitution Bench of this Court opined

. Thus, while conducting search and sei zure, in
addition to the safeguards provi ded under the Code of
Criminal Procedure, the safeguards provided under the

NDPS Act are also required to be followed. Section 50(4)
of the NDPS Act | ays down that no femal e shall be

searched by anyone excepting a female. This provisioniis
simlar to the one contained in Section 52 of the Code of
Crimnal Procedure, 1898 and Section 51(2) of the Code

of Criminal Procedure, 1973 relating to search of

femal es. Section 51(2) of the Code of Crim nal

Procedure, 1973 | ays down that whenever it is necessary

to cause a fenmale to be searched, the search shall be

nmade by another fenale with strict regard to decency.

The enmpowered officer nust, therefore, act in the nmanner
provi ded by Section 50(4) of the NDPS Act read with
Section 51(2) of the Code of Crimnal Procedure, 1973
whenever it is found necessary to cause a female to be
searched. The docunent prepared by the investigating

of ficer at the spot nust invariably disclose that the search
was conducted in the aforesaid manner and the nane of

the female official who carried out the personal search of
the femal e concerned should al so be disclosed. The
personal search meno of the femal e concerned should

i ndicate conpliance with the aforesaid provisions.

Failure to do so may not only affect the credibility of the
prosecution case but may also be found as violative of

the basic right of a female to be treated with decency and
proper dignity."
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Requirenents of law in this case had been giving a conplete go bye.
The prosecution story as to how the SHO found the appellants on the road
near the police station is also not free from doubt.

Unfortunately, the Hi gh Court did not neet the reasonings of the
| earned Sessions Judge. The findings of the | earned Trial Judge that P. W10
had prior information, had al so not been net by the H gh Court. The High
Court was dealing with a judgnment of acquittal. It was, therefore, bound to
show that the findings of the | earned Sessions Judge were not |egally
t enabl e.

It is well known that if two views are possible, benefit of doubt
shoul d be given to the accused.

We may notice that a Three Judge Bench of this Court in Jagdish vs.
State of MP. [(2003) 9 SCC 159], had set aside the judgnent of conviction
where panch w t nesses deni ed that search and seizure of the opiumtook
place in their presence. {See also Ritesh Chakravarti vs. State of Madhya
Pradesh [2006 (9) SCALE 644] .}

The Hi gh Court, in our opinion, could not have brushed aside the
findings of the |earned Sessions Judge w thout neeting the reasonings
assigned by it as it was dealing with a judgnment of acquittal. For the reasons
af orenmenti oned, the inpugned judgnent cannot be sustained which is set
asi de accordingly.

The appeal is allowed. Appellants are directed to be set at liberty
forthwi th, unless wanted in connection with any other case.




