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CASE NO. :
Appeal (civil) 5667 of 2006

PETI TI ONER
Aj endraprasadji N Pande & Anr

RESPONDENT:
Swani Keshavprakeshdasji N & Os.

DATE OF JUDGVENT: 08/12/2006

BENCH
Dr. AR Lakshmanan & Al tamas Kabir

JUDGVENT:
JUDGVENT
(Arising out of SLP (C) No. 12738/2006)

Dr. AR Lakshnmanan, J.
Leave granted.

The above appeal i s directed against the final judgnent
and order dated 09.03.2006 passed by the Gujarat H gh Court
rejecting the Special Cvil Application No. 1380 of 2006
di scharging the Rule i ssued thereon and vacating interimrelief
and rejecting the Civil Application No. 2213 of 2006 for interim
relief. By the said special civil application, the appellants
chal | enged the order dated 24.01. 2006 of the Second
Addi tional Senior Judge, Nadiad rejecting their application
Exh. 95 in Special Civil Suit No. 156 of 2002 for |eave to
amend their witten statenent on the ground that the
appel | ants had not been able to show in context or the proviso
to Order VI Rule 17 of CPC that before the conmencenent of
the trial, the appellants should not have raised the matter in
spite of due diligence.

Conci se facts and events:

The respondents filed Civil Suit No. 144 of 2002 in/the Court
of Civil Judge at Bhavnagar agai nst the present appellants,
inter alia, seeking a declaration that in view of the Resol ution
passed in the nmeeting held on 11.05.2002, Defendant No.1
(appel l ant No.1 herein) having ceased to be the Acharya of the
Vadtal Gaadi, is not entitled, by hinmself or through defendant
No. 2 (Present appellant No.2) or supporters from enjoying any
of the privileges or rights in respect of Vadtal Gaadi and at any
of the principal tenples or Hari tenples including the tenples
falling under the Vadtal Gaadi at Vadtal, Gadhada and

Junagadh as well as within any of the Trust property and to
further declare that the appell ants/defendants have no right
to nomnate their successors as Acharya of the Gaadi. In the
above-referred Suit, the appellant subnmitted an application
contendi ng that the Court at Bhavnagar has no jurisdiction

The said application was dismissed by the Cvil Court. The
appel l ants preferred civil revision application in the High
Court challenging the jurisdiction of the Bhavhagar Court. To
resol ve the dispute between the parties, nore particularly

bet ween the Board and Acharya, Hon'ble M. Justice S.D. Dave
(retired) was appointed as Arbitrator/Conciliator, whose
appoi nt nent was accepted by all the parties. The Hi gh Court
of Cujarat disposed of the Appeal from Order No. 284 of 2002
and G vil Revision Application No. 650 of 2002 and vacated the
stay of the order dated 02.07.2002 of the trial Court.

Ther eupon, the respondents herein withdrew the Cvil Suit No.
144 of 2002 from Bhavnagar Court and the said suit was
presented in the Court of G vil Judge, Ahmedabad (Rural),
where it was nunmbered as Special Cvil Suit No. 190 of 2002.
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The said suit was subsequently wi thdrawn and the plaint was
again presented in the Court of Civil Judge at Nadi ad which
was nunbered as Special Civil Suit No. 156 of 2002.
The respondents/plaintiffs filed application for
amendment of the plaint of Special G vil Application No. 156 of
2002 and al so produced further docunments vide |list Ex. 25.
The trial Court granted amendnent of the plaint and further
di sm ssed the application of the appellants objecting the
jurisdiction of the Court. The appellants preferred appeal to
the Hi gh Court challenging the above order. The Hi gh Court
admtted the appeal and finally dism ssed the application for
stay and directed the appeal to be placed for final hearing. On
31.01. 2003, the new Acharya was appoi nted by the Commttee
constituted pursuant to the Resolution dated 15.05.2002. The
appel l ants preferred special | eave petition No. 3351 of 2003
before this Court challenging the order of the Hi gh Court. This
Court nodified the order of the H gh Court and requested
Chi ef Justice of the @ujarat H gh Court to ensure that hearing
and di sposal of the appeal takes place as expeditiously as
possi bl e ‘as-according to this Court an inportant question was
required to be decided in the matter. The Hi gh Court
di smi ssed the appeal from Order No. 421 of 2002. SLP No.
1538 (Civil Appeal No. 3380) was preferred by the appell ant
No.1l before this Court against the above referred judgnment of
the H gh Court. The said appeal was decided and the matter
was renmanded back to the Hi gh Court, inter alia, observed
that:

"the dispute centers around the question as to whether the
renoval of Ajendraprasad Narejdraprasad Pandey fromthe
post of Acharya on the basis of a purported Resolution dated
11. 5. 2000 passed by a body calling itself as Satsang

Mahasabha was valid. Intinately linkedto this issue is the
legality of the action taken to istall Rakeshprasad]
Mahendr aprasadji "\ 005\005.." it isto benoted that legality of the

appoi nt nent of Rakeshprasadji as Acharya was questi oned.

So, as noted above, the basis revolves around the question of
legality of the decision taken to renove Ajendraprasadji and

| egality of appointnent of Rakeshprasadji"\005\005.."it is
needl ess to note that while deciding the issue of injunction
the Courts have to consider three cunulative factors, viz.
prima faci e case, bal ance of conveni ence and irreparable

loss. Definite findings are to be given on these aspects, ona
prima facie basis.”

The Hi gh Court dismissed the appeal from order No. 421

of 2002 holding that the injunction is running since |ong

agai nst the appellants and that points which have been raised
can be raised before the trial Court.

The appel | ants noved application for amendnent on

24.11.2005 in the witten subm ssions in Special Cvil Suit

No. 156 of 2002, application Ex.95 before the trial Court. This
Court dism ssed the special |eave petition No. 26472 of 2005
summarily and directed the trial Court to proceed with the
matter preferably on day-to-day basis. Cvil Judge disnissed
the anendnent application of the appellants on the ground

that the trial has comenced and the appellants were not due
diligent in preferring the amendment application. The
appel l ants preferred Special Civil Application No. 1380 of 2006
in the Hi gh Court against the order passed by the trial Court
bel ow in Special Cvil Suit No. 156 of 2002.

The High Court dismssed the Special Cvil Application

No. 1380 of 2006, inter alia, on the ground that the
jurisdiction under Article 226 of the Constitution of Indiais
[imted. Against the said judgnent, the appellants preferred
this appeal by way of Special Leave Petition.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

14

We heard M. S.B.Vakil, |earned senior counsel for the
appel l ants and M. K. Parasaran, |earned senior counsel for
R1 and M. Ashok H. Desai, |earned senior counsel for R2.
M. S.B.Vakil, |earned senior counsel took us through
the pl eadi ngs, various earlier proceedi ngs/orders passed by
the trial Court, H gh Court and of this Court and nade
el aborate subm ssions with reference to the pleadings and
rulings of this Court.
There is inconsistency between the original witten
statenment and the proposed amendnents:
According to M. S.B. Vakil, in the witten statenent
there is a denial that defendant No.1 wanted to handover his
seat or office to defendant No.2, his son. The insertion
proposed in draft amendnents is that defendant No.2 was
appointed in 1984 as the successor of defendant No.l1l. The
two read together nean that though defendant No.1 had in
1984 appoi nted defendant - No.2 as his successor, defendant
No.1l had no intention at present to handover the seat/office to
def endant 'No. 2.
O der VI Rule 17 CPC

Learned seni or counsel submitted that the proviso enacts
an enbargo/ bar agai nst granting |l eave to defend after the

conmmencemnent of trial i.e. a stage of trial rather than delay or
procrastination on the part of the party seeking |leave to
anmend. |In a given/case, according to the learned senior

counsel, the stage may reach quietly w thout |oss of tinme or
delay. There is one express qualification, nanely, that the
party seeking | eave to amend coul d not have in spite of due
diligence raised the nmatter before the comencenent of trial
According to him Oder VI Rule 17 sans the proviso has two

i nportant features, nanely, that the Court can imnmpose such
terns as may be just and that all such amendnents shall be
nade as nmay be necessary for deternining the real questions

in controversy between the parties.

He also invited our attention to Order VI Rule 17 prior to
insertion of proviso and also relied on B.K Narayana Pilla
vs. Paraneswaran Pillai and Another, (2000) 1 SCC 712

wherein this Court held that delay on its own, untouched by
fraud is not a ground for rejecting the application for
amendnment opposite party to be conpensated by costs.

He pl aced reliance on Bal dev Singh and O's. vs.

Manohar Singh and Anot her, (2006) 6 SCC 498 for the
proposition that Courts are inclined to be nore liberal in

al l owi ng anendrment of witten statenment than of plaint and,
theref ore, amendnent cannot be disallowed. ~According to

him Oder VI Rule 17 including the proviso is a procedura
provision relating to anendnment of plaint or witten statenent
and the limtations in respect thereof and, therefore, the sane
should be interpreted to advance and not retard or defeat
justice. He relied on Sal em Advocate Bar Association, T.N

vs. Union of India, (2005) 6 SCC 344 and 365 at para 26 (3
Judges) that the object of proviso is to prevent frivol ous
applications which are filed to delay the tri al

Pl acing reliance on Kailash vs. Nanhku and O hers,

(2005) 4 SCC 480, 495 para 28, M. Vakil submtted that al

the rules and procedures are hand naids of justice and the

| anguage enpl oyed by the draftsnen of procedural |aw rmay be

i beral or stringent, but the fact remains that the object of
prescribing procedure is to advance the cause of justice.
Arguing further, |earned counsel submitted unless conpelled

by express and specific | anguage of the statute, the provisions
of C.P.C. or any other procedural enactnment ought not to be
construed in a nanner which would nmake the court hel pl ess

to neet extraordinary situations in the ends of justice. If the
proviso is interpreted as providing an absol ute bar or enbargo,
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ends and interests of justice are likely to suffer. O6.R 17
woul d apply not only to suit, but also to all proceedings in any
court of civil jurisdiction by virtue of scetionl4l of the C P.C.
The question of anmendrment of pleadings can raise in a
representative suit, admralty suit, matrinonial proceedings,
proceedi ngs involving fundamental rights under the

constitution of India and proceedi ngs involving high Public
Interest. If the enbargo or bar agai nst amendnent were to be
absolute with sole qualification specified in the proviso,

consi derabl e injustice would occur, based solely on the

conduct of the party seeking anendment, even to other

persons. It would also lead to a strange result that a party who
could not have raised the matter with due diligence before the
commencenent of trial is not hit by the enbargo, but a party
which in fact raised the matter in the suit or proceeding, albeit
not by way of witten statement, would be hit by the bar
Therefore, the proviso is required to be interpreted not
mechanically or literally, but purposively. Keeping the

purposes of O.6.R 17 in tact, the proviso intends to serve the
pur pose of Kkeeping out matters from pl eadi ngs whi ch could

have wi th due diligence been pl eaded, but in fact not pleaded.
However, the purpose could not have been hyper-technical to

bar amendment when matter sought to be raised was in fact

rai sed, though not i'n formof witten statement. Therefore for
purposive interpretation, the proviso can be read as foll ows:
"Provided that no application for anmendnent shall be

allowed after the trial has commenced unl ess the court

cones to the conclusion that the party has raised or in spite

of due diligence could not have raised the matter in the suit

or proceedi ng before the commencenent of trial"

The proviso is directory and not nmandatory and cal ls for
substantial and not rigid conpliance:

M. Vakil subnitted that merely because a provision of

law i s couched in a negative llanguage i nplyi ng nandatory
character, the sane is not w thout exceptions. The Courts
may keeping in view the entire context in which the provision
cane to be enacted, held the same to be directory [As held in
Kail ash vs. Nankhu & O's. (supra)]:

According to him the rigid interpretation of the proviso

can lead to nmanifest injustice and that the word shall’ in the
provi so should be interpreted to mean 'may’ . According to M.
Vakil, in this case, there is substantial conpliance with the

pur pose underlying the proviso viz. that matter sought to be
urged by proposed anendnents have been raised inthe suit
before the comrencenent of trial and is/are not new matters
raised for the first tine by way of amendnent of the witten
st at ement.

In the facts of the present case, it is not disputed that the
contention in proposed anendnent were already raised in the
proceeding at the earlier point of tinme as well as before this
Court. The civil application for production of docunments as
addi ti onal evidence was al so preferred in Appeal from O der

No. 421 of 2002 and the said civil application was dism ssed
by the High Court in a comon judgnent in Appeal from

Order No. 421/02 and it was observed that the present
applicant would be at liberty to raise all the contentions before
the trial court in accordance with law. Interpretation of the
provi so shoul d be purposive and not literal or nechanical
Conmencemnent of tri al

It was submtted that the observations of this Court that

in ordinary litigation trial comences when the issues are
framed and the suit is placed for hearing is a passing
observation as held in Kailash vs. Nankhu & O's. (supra).

The sane woul d not constitute any precedence as observed by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

14

this Court in Sm. Saiyada Mossarrat vs. Hi ndustan Stee
Ltd., Bhilai Steel Plant, Bhilai (MP.) and Ors., AR 1989
SC 406.
Expl ai ning further, |earned senior counsel subnitted that

filing of the affidavit in place of exam nation-in-chief of a
witness is akin to production of evidence under Order VII
Rul es 14 and 17, Order XI Rule 14, Oder XlI, Rule 8 (affidavit
answering interrogators) and Order XII Rule 2, Oder X, Rule
22 makes it clear that filing of interrogatories is not part of a
trial. Filing of affidavit of exam nation-in-chief does not
i nvol ve any participation of the other party to the suit or of the
Court or its agency and it stands on the same footing as
docunents to be filed by a party unilaterally. Filing of
docunents by a party unilaterally is not recordi ng of evidence,
much | ess by Court. Such affidavit may include irrelevant and
i nadmi ssi bl e evidence. Infact the proviso to Oder 18 Rule
5(1) expressly provides that the proof and admi ssibility of
docunents filed with such affidavit shall be subject to the
orders of 'the Court. Order 18 Rule 4(2) provides that the
evi dence ‘(cross-exam nation and re-exam nation) of the
wi t ness, whose evidence (exami nation-in-chief) by affidavit has
been furnished to the Court shall be taken either by the Court
or the Conmi ssioner appointed by it. Order 18 Rule 4(2)
mentions furnishing of evidence (exam nation-in-chief) by
affidavit and not recording of evidence by Court. Therefore,
filing of affidavit of exam nation-in-chief is not comrencenent
of trial and that trial would comence only when the Court
rules on the proof ‘and admissibility of evidence in the affidavit
of exam nation-in-chief of docunments produced or takes
evi dence by cross-exam nati on of ‘any witnessin presence of
both the parties and the Court or its agency.
According to him the issues were franed on 28. 09. 2005
and application for re-casting i ssues was rejected on
21.10. 2005 and the respondent/plaintiffs filed affidavit in
exam nation-in-chief of plaintiffs’ witness No.1l on 21.11.2005.
The application Ex.95 for |leave to amend the witten
statenment was filed on 24.11.2005 and at this stage 'the Court
had not relied on the proof or admssibility of any docunment as
contenplated by the proviso to Order 18 Rule 4 (1) or taken
the evidence (cross exam nation) and re-exam nation of P.W

No. 1 as contenplated by Order 18 Rule 14 (2). Therefore, he
submitted that the application Ex.5 has not been filed after
the commrencenent of the trial. It was further submtted that
the contention of the applicant that for the first tine that
sinpl e copy was nmade avail able only on 19. 11. 2005 was not

deni ed by the respondent and the present application Ex. 95
nmoved on 24.11.2005. Under the circunstances as the

applicant has already raised this point before the H gh Court
as well before this Court and as the Hi gh Court directed to

rai se the points before the trial Court, the applicant was
diligent in filing the application Exh.95 and it cannot be said
that there was no due diligence on the part of the applicant.

Concl udi ng his argunments, |earned senior counse

appearing for the appellant submtted that:

(a) the proviso to Order VI Rule 17 of the CPCis
directory and not mandatory;
(b) The phrase commencenent of trial in the said

proviso is not synonynous with fram ng of the

i ssues. The trial does not commence unl ess and

until the suit is set down for recording of evidence.

Filing of affidavit of the plaintiff’'s first witness by

way of his exam nation-in-chief is not recording of

evi dence;

(c) raising the matter in the said proviso neans raising
the matter in any proceeding in the suit and not
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necessarily in the anmendnent application

(d) the appellants have raised the matter covered by the

proposed anendnent before the commencenent of

trial;

(e) the appellants could not have in spite of due

diligence raised the matter before the

comencenent of trial

(f) this Court would allow the proposed anendnent

under Article 142 of the Constitution of India as

necessary for doing conplete justice between the

parties.

M. K. Parasaran, |earned senior counsel submtted that

the anendnent application under Oder VI Rule 17 is signed

by the advocate purporting to represent defendant Nos. 1 and
2 (the appellants). The signature is only by one counsel who
appears for defendant  No. 1 and not by counsel for defendant
No. 2. Below the declaration there does not appear the
signature of the parties. The affidavit in support of the
application is at page 581. |In the copy served, it is signed
"illegibl'e \'026 Deponent’. The contention before the trial court on
behal f of the plaintiff, inter alia, was as foll ows:

"\ 005\ 005\ 005. Thus, the present application filed by the

def endant only with aviewto delaying the judicial process
and it is filed without bonafide intention and therefore,
liable to be rejected. ~ In para 15, it is stated that in the
witten reply against the suit application, the defendant

No. 1 was aware about the present application containing
amendnent / changes. '\ The defendant No. 2 cannot carry

out amendnent in the affidavit filed by the defendant No.
1inreply of suit application. ~As per the charge sheet
produced before the court, the defendant No. 1 is

abscondi ng. Thus, in the present application, the prayer

is not made by the appropriate party and therefore, it is
liable to be rejected.”

The finding of the trial Court . is at page 608 of Vol .Ill:-

"As per the say of Shri Patel the judicial proceedings of
the present case started on 28.09.2005 and in that
connection present application was filed on 24.11.2005.
Therefore, the defendant No. 1 should satisfy the Court
that he was aware about the present application. | have
no reason to disbelieve the sanme."

The above subm ssion assunes significance for the

reason that first defendant is a proclainmed offender. The
procl amati on has been issued under Section 82 of Cr.P.C. for
the all eged comm ssion of certain offences. He has not yet

surrendered to the Court. In page 4 of the counter affidavit, it
is stated as under:
"The petitioner No. 1 is still absconding and has been

decl ared as a procl ai med of fender under Section 82 of the
Crimnal Procedure Code."

However, he appeared in the contenpt proceedi ngs on
03. 10. 2005 and 05. 10. 2005.

On the above facts, the subm ssions are as follows:

(a) There is no valid application for amendnent by the
first defendant.

(b) Defendant No.l1 in the witten statement in para 21
has averred as foll ows:

"the fact that the defendant No.1 Acharya wants to hand
over the seat to his son is false and inaginative."

In the additional witten statement which is not
subscribed to by defendant No.1, but subscribed to by
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def endant No.2, is as follows:
"\ 005l n fact, the appointnent of defendant No.2 was nmde in
the year 1984 as a proposed Acharya of Vadtal seat’ which
was, at the relevant time, acclainmed and approved by all the
sects and since then defendant No.2 has been working as
pr oposed Acharya\ 005"

M. K. Parasaran submitted that the appellants \026
defendant Nos. 1 and 2 are not entitled to set up such
conflicting cases. It would enbarrass the trial as the
respondent/plaintiff would be in a predicanent as to which of
the two cases he has to neet and, therefore, he submtted that
the anendnent prayed for changes the very conpl exion of the
defence. It is further subnmitted that Defendant No.1 had to
appear in person in the contenpt proceedi ngs. He appeared
before court and received the sentence. However, he continues
to be an absconder in the crimmnal proceedings in which there
is an allegation of alleged comm ssion of offence. He stil
continues to be an absconder. He does not, respect the rule of
| aw and a person who does not respect the rule of |aw cannot
seek protection of rule of 1aw and pray for relief of amending
witten statenent. In any event, this Court under Article 136
may not exercise its discretionary jurisdiction in favour of
such party.

The | earned seni or counsel subnitted that the period
during which witten statenment can be filed are two. Sinmlarly
there are two periods during which anendnent -of a pl eadi ng
may be sought.

(i) Under Order VIIl Rule 1, the defendant shall, within thirty
days fromthe date of service of 'sunmbns on him present a
witten statenent of his defence.

(ii) Under proviso to Rule 1, the defendant who fails to file the
witten statenent within the said period of thirty days, shal
be allowed to file the same on such other day, as may be
specified by the Court, for reasons to be recorded in witing,
but which shall not be l|ater than ninety days fromthe date of
servi ce of summons.

(iii) Under Order VI Rule 17, a defendant nmay at any stage of
the proceedings be allowed to alter or amend the witten
st at enent .
(iv) Under proviso to Order 6 Rule 17, no application for
amendment shall be allowed after the trial has conmenced,
unl ess the Court cones to the conclusion that in spite of due
diligence, the party could not have raised the matter before the
comencenent of trial
Order VI Rule 17 main part uses the phrase 'the court
may at any stage". The proviso uses the phrase "no
application for anendment shall be allowed".
The subm ssion of the | earned senior counsel is that
when in the same section of an Act the word may is used in

one place and shall in another place, may will have to be
interpreted as may and shall will have to be interpreted as
shall. In such instances, may should not be interpreted as

shal |l and shall should not be interpreted as may. The
following rulings were relied on by the | earned counsel for the
above proposition:-

1. Labour Comm ssioner vs. Burhanpur Tapti MIls (1964(7) SCR

484 at 488)

2. Jamatraj Kewal ji Govani vs. State of Mharashtra (1967(3) SCR
415 at 420)

3. T.R Sahrnma vs. Prithvi Singh and another (1976(2) SCR 716 at
721)

4, Mahal axmi Rice MIls vs. State of U P (1998 (6) SCC 590 at 594)
5 Chai rman, Canara Bank vs. MS. Jaera (AR 1992 SC 1341 at

1346)
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He further submitted that the proviso to order 6 rule 17
enacts an enbargo, it vests jurisdiction in the Court for
permtting amendnment of the pleadings even after the trial has
conmenced. But this is subject to the condition that "\005the
court comes to the conclusion that in spite of due diligence, the
party could not have raised the matter before the

commencenent of trial." If the word "shall’ in the proviso is
construed as 'may’ and not 'shall’, the explanation carved out
of permitting the party to anend or alter the pleadings only if
he proves that in spite of due diligence he could not have

rai sed the matter and woul d be unnecessarily rendered

r edundant .

M. Ashok H. Desai, |earned senior counsel for

respondent No. 2 al so nade el aborate subni ssions and al so

relied on various rulings in support of his contentions. He has
al so taken us through the pl eadings and other records. He

also invited our attention to the proviso to Order VI Rule 17 as
it existed before 1999.

Order 6 Rule 17

"R 17. Amendnent of pleadings. \026 The Court nay at any
stage of the proceedings allow either party to alter or anend
his pleadings in such manner and on such terns as may be
just, and all such anendnments shall be nade as may be
necessary for the purpose of determining the real questions
in controversy between the parties.”

The provision was omtted by the ClVIL PROCEDURE

CCDE ( AMENDVENT ACT) 1999

Section 16 of the Amendnent Act reads as foll ows:

"16. Amendnent of Order VI. \026 In the First Schedule, in
Oder VI. \026

\ 005. .

(iii) Rul es 17 and 18 shall be omtted."

The Provision as it exists now after the ClVIL PROCEDURE
CODE ( AVENDVENT ACT), 2002

Order VI Rule 17.

"R 17. Amendnent of Pl eadings. \026 The Court nmay at any
stage of the proceedings allow either party to alter or anend
his pleadings in such manner and on such terns as may be
just, and all such anendnents shall be nade as may be
necessary for the purpose of deternining the real question in
controversy between the parties:

Provi ded that no application for amendnent shal |l be all owed
after the trial has commenced, unless the Court cones to the
conclusion that in spite of due diligence, the party coul d not
have rai sed the matter before the comencenent of trial."

It is seen that before the amendment of Order 6 Rule 17

by the Act 46 of 1999, the Court has taken a very w de view of
the power to amend the pleadings including even the plaint as
could be seen fromH. J. Leach vs. Jardine Skinner, 1957

SCR 438 at 450 and CGurdial Singh vs. Raj Kumar Anej a,

Al R 2002 SC 1003.

By Act 46 of 1999, there was a sweepi ng anendment by

which Rules 17 and 18 were wholly omtted so that an

amendment itself was not perm ssible, although sonetines
effort was made to rely on Section 148 for extension of time for
any pur pose.

Ulimately to strike a balance the Legislature applied its

m nd and re-introduced Rule 17 by Act 22 of 2002 w.e.f.
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1.7.2002. It had a provision permtting anendnment in the
first part which said that the Court nay at any stage permt
amendnent as described therein. But it also had a total bar
i ntroduced by a proviso which prevented any application for
amendment to be allowed after the trial had conmenced

unl ess the Court came to the conclusion that in spite of due
diligence the party could not have raised the natter before the
conmmencenent of the trial. It is this proviso which falls for
consi derati on.

Rel i ance was placed on the judgnent of this Court in
Sal em Bar Associ ation case (supra). |In this case, this Court
dealt with Order 6 Rule 17 at para 26. Chief Justice Y.K
Sabharwal speaking for the Bench observed as under

"Order 6 Rule 17 of the Code deals with amendnment of

pl eadi ngs. By Amendnent Act, 46 of 1999, this

provi sion was del eted. |t has again been restored by
Amendnent Act 22 of 2002 but with an added proviso

to prevent application for amendnent being all owed

after the trial has comenced, unless the court cones

to the conclusion that in spite of due diligence, the

party could not have raised the matter before the
conmencement of trial. ~The proviso, to some extent,

curtails absolute discretion to all ow amendnent at any

stage. Now, if application is filed after comencenent

of trial, it has to be shown that in spite of due diligence,
such anendnent coul d not have been sought earlier

The object is to prevent frivolous applications which are
filed to delay the trial. There is noillegality in the
provision."

In the present case, the position is that the suit was filed
on 06.09.2002 and the witten statenent was filed on

27.09. 2002 and an application under O'der VIl Rule 11 was
filed on 16.09.2002.

In this context, we may al so usefully refer to order passed

by this Court on 13.05.2005 in a matter arising in the sane
suit. This Court directed that the suit nust be conpl eted by
30. 11. 2005.

M. Desai also subnitted that the issues were framed on

28.09. 2005 and on 21.11.2005 the respondents filed an

affidavit of examnation in chief and it is after the trial had
conmmenced that appellant No.2 noved an application on

24.11. 2005 seeking leave to anend the witten statenent.
According to him there is absence of due diligence on'the part
of the appell ants.

We have carefully considered the subm ssions nade by

the respective senior counsel appearing for the respective
parties. W have also carefully perused the pl eadings,
annexures, various orders passed by the courts below, the

H gh Court and of this Court. |In the counter affidavit filed by
respondent No.1, various dates of hearing and with reference

to the proceedi ngs taken before the Court has been el aborately
spelt out which in our opinion, would show that the appellant
is precluded by the proviso to rule in question from seeking
relief by asking for amendnent of his pleadings.

It is to be noted that the provisions of Order VI Rule 17

CPC have been substantially anmended by the CPC

(Amendrent) Act, 2002.

Under the proviso no application for amendnment shall be

allowed after the trial has comenced, unless inspite of due
diligence, the natter could not be raised before the
comencement of trial. It is subnmitted, that after the trial of
the case has conmmenced, no application of pleading shall be

al  owed unl ess the above requirenment is satisfied. The
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amended Order VI Rule 17 was due to the reconmendati on of

the Law Commi ssion since Order 17 as it existed prior to the
amendnment was invoked by parties interested in delaying the
trial. That to shorten the litigation and speed up di sposal of
suits, amendnent was made by the Amendi ng Act, 1999,

deleting Rule 17 fromthe Code. This evoked nuch

controversy/ hesitation all over the country and also leading to
boycott of Courts and, therefore, by Cvil Procedure Code
(Amendnent} Act, 2002, provision has been restored by
recogni zi ng the power of the Court to grant amendnent,

however, with certain limtation which is contained in the new
provi so added to the Rule. The details furnished below w Il go
to show as to how the facts of the present case show that the
matters which are sought to be raised by way of anendnent

by the appellants were well within their know edge on their
Court case, and mani fests the absence of due diligence on the
part of the appellants disentitling themto relief.

The follow ng dates woul d show that the appellant is

precl uded by the proviso to the Rule in question from seeking
relief by asking for anmendnent of his pleadings. Though
several dates have been nentioned right fromthe date of
presentation of the plaint on06.09.2002, we confine ourselves
only to the rel evant dates from 18. 10. 2005.

18. 10. 2005 Appel | ant's\ 026 def endants produced |ist of
wi t nesses at Exh. 63.
21.10. 2005 Application of the plaintiffs at Exh. 59 and that

of the defendants at Exh. 63 respectively filed,
seeki ng anendrment to the issues rejected by

the trial Court. Suit posted for recording of
evi dence on 24.10. 2005. - (The said order was

not chal |l enged by the appellants}

24.10. 2005 Respondents \026 plaintiffs applied for tine.

Adj ourned to 26.10. 2005

26. 10. 2005 Respondents \ 026 plaintiffs applied for tine.

Adj ourned to 27.10. 2005.

27.10. 2005 Suit posted for recording of evidence of the
respondents \026 plaintiffs on 28.10.2005.

28.10. 2005 Time applied for by the respondents \026 plaintiffs

for production of exam nation in chief of the
respondents \026 plaintiffs. Adjournedto

29. 10. 2005.

29.10. 2005 Adj ourned at the request of the respondents \026
plaintiffs to 17.11. 2005.

17.11. 2005 Time taken to produce affidavit of the
respondent No.1 \026 plaintiff No.l1l. Adjourned to

19. 11. 2005.

19. 11. 2005 Adj ourned to enabl e the respondents \026

plaintiffs to produce exam nation in chief on

affidavit. Adjourned to 21.11.2005.

21.11. 2005 That in view of the amended provisions of the
code, the deposition of respondent No.1 i.e.

plaintiff No.1 filed in Court on affidavit.

Not e:
1. Recordi ng of evidence has thus begun
2. The appellant No.1 \026 defendant No.1 sought

time to cross exanmine the plaintiff No.1.

The appel l ant No.2 \026 defendant No.2 filed

application, inter alia directing the plaintiffs

to supply docunents.

22.11. 2005 The appel l ant No.2 \026 defendant No.2 filed an
application for adjournnent and sought tine,

which was rejected by the trial Court.

24.11. 2005 The appel | ant s\ 026 defendants in the suit filed
application Exh.95 for amendnent of the

witten statenent.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

14

1. It isin the said application facts and
grounds which were within the know edge of
the appell ants and which were raised in earlier
proceedi ngs now were being raised; and al so
new and i nconsistent pleas for the first time
are sought to be raised by the appellants.
29.11. 2005 Reply to the application for witten statenent
was filed by the plaintiffs \026 respondents at
Exh. 97. The appellants \026 defendants
requested for time for filing the rejoinder

t her et o.
03.12. 2005 The appel | ant s\ 026 defendants fil ed rejoi nder
05. 12. 2005 The hearing of the amendnent application

comenced and since the Court time was

over, the matter was adjourned to 09.12.2005.

09.12. 2005 That as the learned Presiding Judge of the tria
Court was on | eave, therefore, the matter was

adjourned to 14.12. 2005.

14. 12. 2005 The plaintiffs’ Advocate nade subni ssion
opposi ng the amendnent application.  The

matter was thereafter adjourned to

17.12. 2005.

17.12. 2005 By an-adnministrative order, the matter was
transferred to anot her Court.

23.12. 2005 The | earned Presiding Judge was on | eave.
25.12. 2005 The defendants’ Advocate argued the

amendnment application

02. 01. 2006 The plaintiffs made subm ssions, opposing the

amendment application-and for rejoinder

matter was adjourned to 09.01.2006.

06. 01. 2006 The Special Leave Petition No. 26472 of 2005
and 334 of 2006 filed by the appellants herein

chal | engi ng the judgment and order dated

05.12. 2005 passed by the High Court in

Appeal from Order No.421 of 2002, pursuant

to the remand order of this Court was

dism ssed. Directions issued to the trial Court

for expeditious hearing, preferably on day-to-

day basis.

09. 01. 2006 submi ssions in rejoinder by the appellants \026
defendants in the application for amendnent.

24.01. 2006 Amendnment application of the appell ants\026

defendants to anend the witten statenent
rejected by the trial Court by an order of the
said date in view of the proviso to Order VI
Rule 17 of C P.C

On 13.3.2006, Shri K. P.Swam, respondent No.1l offered

in the witness box for cross-exam nation, however, he was not
cross-exam ned and the application of appellant No.l for 15
days’ adjournment was rejected. Hence, the right to cross-
exam nati on was closed and the matter was adjourned to

16. 3. 2006.

On 16. 3. 2006, Deposition on affidavit of w tness No.2

was filed as Ex. 135 i.e. exam nation-in-chief and deposition of
wi tness No.3, Patel Vasanthbhai was filed in Court as Exh.

136. Application of the appellants for perm ssion to cross-
exam ne witness No.1 and the right to cross exam nation was
reopened by the Court. Another application of the appellants
i.e. Exh. 140, to grant stay till 28th March, 2006 was rejected.
Three other different application were filed by the appellants
(Exh. 141, 142 & 143).

On 16. 3. 2006, the appellants-respondents filed G vi

M sc. application No. 43 of 2006 before the District Judge,

Nadi ad under Section 24 of the CP.C. Notice was issued but
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no stay was granted.
In view of the transfer application having been filed
before the District Court, the appellants filed application
before the trial Court again for stay of the proceedings but the
prayer for stay was rejected and the matter was adjourned to
17. 3. 2006.
On 17. 3. 2006, the appellants noved anot her application
for stay of the proceedings of the trial Court in transfer
petition before the District Court. The District Court granted
ex parte stay of further proceedings and the matter was
adj our ned.
On 27.3.2006, the respondents sought time to file reply
whi ch was filed on 15. 4. 2006.
On 28.03, 2006, the appellants filed the transfer case
before this Court under Section 25 of the CPC
On 29.04. 2006, the appellants filed an application for
revoki ng the stay of further proceedings.
Thus, after a nunber of adjournnments, the evidence of
3rd witnesses, nanely, plaintiff No.1l as well as 2 and ot her
wi t nesses on behal f respondents/plaintiffs were conpleted.

I n our opinion, the facts above-nmenti oned woul d al so go
to show that the appellants are lacking in bona fide in filing
this special |eave petition before this Court. It is also to be
noticed that the H gh Court has recorded relevant points inits
el abor at e judgnent 'dated 05.10.2005 and have been deal t
with despite the opposition of the contesting respondents that
these pleas were not taken in the witten statenment. Under
these circunstances, non-seeking of appropriate anendnent
at appropriate stage in the manner envi saged by | aw has di s-
entitled the appellants to any relief. The amendnent, in our
view, also seeks to introducea totally new andinconsi stent
case.
We have carefully perused the pl eadi ngs and grounds
which are raised in the amendnent application preferred by
the appellants at Ex. 95. No facts are pleaded nor any
grounds are raised in the amendment -application to even
renotely contend that despite exercise of due diligence these
matters coul d not be raised by the appellants. Under these
ci rcunst ances, the case is covered by proviso to Rule 17 of
Order 6 and, therefore, the relief deserves to be denied. The
grant of anmendnent at this bel ated stage when deposition and
evi dence of three witnesses is already over as well as the
docunentary evidence is already tendered, coupled with the
fact that the appellants’ application at Exh. 64 praying for
recasting of the issues having been denied and the said order
never having been chall enged by the appellants, the grant of
the present anendment as sought for at this stage of the
proceedi ngs woul d cause serious prejudice to the contesting
respondents \026 original plaintiffs and hence it is in'the interest
of justice that the anmendnent sought for be denied and the
petition be dism ssed.
An argunment was advanced by M. Parasaran that
affidavit filed under Order 18 Rule 4 constitutes Examnation-
in-Chief. The marginal note of order 18 rule 4 reads recording
of evidence. The submission is that after the amendments
made in 1999 and 2002 filing of an affidavit which is treated
as examination in chief falls within the amendnent of phrase
recordi ng of evidence.
It is submitted that the date of settlenent of issues is the
date of commencenent of trial. [Kailash vs. Nankhu & O's.
(supra)] Either treating the date of settlenent of issues as date
of comrencenent of trial or treating the filing of affidavit
which is treated as examination in chief as date of
conmencemnent of trial, the matter will fall under proviso to
order 6 Rule 17 CPC. The defendant has, therefore, to prove
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that in spite of due diligence, he could not have raised the
matter before the comencenent of trial. W have already
referred to the dates and events very el aborately mentioned in
the counter affidavit which proves |lack of due diligence on the
part of the defendant Nos. 1 and 2 (appellants).

The judgrment of the Hi gh Court recording concession by

counsel for the defendant reads thus:

"22. However, when one examines the facts of the case, and
applies that the conduct of the defendants goes to show that
the exercise, nanely, filing of application Exh. 95, is directly
in conflict with the object of the anendment, i.e. to adopt a
dilatory tactic. It is admtted by | earned senior Advocate
appearing on behal f of the defendants that all the issues

rai sed by way of proposed amendnent in the witten

statenment were taken before this Court in the Appeal from

O der filed by the present defendant in the Civil Appeal filed
before the Apex Court, in the Appeal From Order in the

second round before this Court and again in a special |eave
petition filed before the Apex Court in the second round.

Hence the defendants can not plead absence of know edge

after exercise of due diligence.” If this be the position the
approach adopted by the trial Court can not be stated to

suffer fromany infirmty so as to call for intervention at the
hands of this Court in apetition under Article 227 of the
Constitution of India. "

In the instant case, the appeal was filed in-the second

round on 09. 10.2002 as could be seen fromthe dates and
events nentioned in the counter affidavit. Special Leave
Petition in this Court was filed on 07.07.2004. Additiona
witten statenent has been filed on 24.11.2005. Delay in
filing the additional witten statenment from09.10.2002 to
24.11.2005. From 09.10.2002, the matters sought to be

i ntroduced by defendant by way of additional witten
statenment was known to defendant/appellant. The application
in respect of additional witten statenment does not nake an
unequi vocal averment as to due diligence. The averment only
reads as follows: -

"Under the circumstances, the facts which were submitted in
the said Appeal from Order before the Hi gh Court and the
facts which are now being subnmitted in the present
application could not be submtted before this Court inspite
of utnpbst care taken by the defendants.™

The above avernent, in our opinion, does not satisfy the
requi rement of Order VI Rule 17 without giving the particulars
whi ch woul d satisfy the requirenment of |aw that the matters
now sought to be introduced by the anendment coul d not

have been raised earlier in respect of due diligence. As held by
this Court in Kailash vs. Nankhu & Ors. (supra), the trial is
deened to comrence when the issues are settled and the case
is set down for recording of evidence.

We can al so usefully refer to the judgnment of this Court

in Bal dev Singh and Ot hers vs. Manohar Singh and

Anot her, (2006) 9 SCC page 498 for the sane proposition. A
perusal of the proposed anmendnment woul d show that it

contai ns nunerous avernents. So far as the averments in the
proposed anendnments are concerned, at page 12 of the order

in para 22, the appellants adnmt that all the issues raised by
way of proposed amendnent in the witten statement were

taken before this Court in the appeal fromorder filed by the
present defendants in the civil appeal filed before this Court
and again in the special |eave petition filed subsequent. As
rightly pointed out by |earned senior counsel in any section
shoul d not be so interpreted that part of it becomes otiose and
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neani ngl ess and very often a proviso itself is read as a
substantive provision it has to be given full effect.

It is sad and unfortunate that the Swami ji s/ Sanyasi s/

menbers of the Sangh seemto have paid their attention nore

to litigation than to the propagati on of the teachings of Swam
Narayan. This situation should change. |[If the tinme, energy
and noney spent on litigations and feudi ng had been spent for
carrying on the w shes of the founder of the institution, things
woul d have reached very great and amazi ng heights. W have
therefore, to voice our anxiety in this matter and request that
the system and administration should be fairly and properly
bridled, to prevent recurrence or repetition of feuds, which
have already to sone extent shattered the reputation of this
great mmjestic institution, which has very vast resources and
assets. Therefore, it is high time that proper renedial
nmeasures are taken-by all concerned.

For the foregoi ng di scussions, we are of the opinion that

the appeal deserves to be disnissed and the appellants are not
entitled toany relief. However, we direct the trial Court to
proceed with the trial on priority forthwith and on day-to-day
basi s and di spose of the same-on nmerits. No costs.




